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THE 


PREFACE 


AW and Equity (the Subjects of the enſut 

[| _, Caſes) mu "4 þ 0 1 7 
Excellencits in all Ciwil Governments; and as no 
Nation can poſſibly exiſt without thoſe Rules and 
Hanctions, ſo their Eſtabliſhment and Advancement 
will be acknowledged to be both the chiefeſt Honour 
and Glory of Princes, as well as the higheſt Security 
and 2 neſs of the People. | 

The Publication of theſe Caſes was deſign d for 
the Publick Benefit, and have been communicated to 
Perſons of known Learning in the Laws, who think 
them not inferior to many of the Late Books of this 
Nature; nor is it to be doubted but that upon a 


ſerious Peruſal, they will likewiſe appear to the 


intelligent Reader to be taken with great Care and 
judgment. 
T he firſt Part contains Caſes argued and adjudged 
in the Court of King's Bench, from the Beginning 
of Michaelmas Term, 1721. to the End of Trinit 
Term, 1726. wherein are illuſtrated and 4 
not only many of the moſt Modern (which are always 
the beſt eſtabliſhed) Rules of Practice and Method 
of Proceeding in that Court, but many uſeful and 


curious Points, relating to the Rights and Prerogative 


A2 of 


— 


ACC E. 
of the Crown, as well as the private and particular ; 
Rights of the Subject ; in the Arguing and Debating 4 
whereof, not only diverſe former abſiruſe Opinions 4 

are cleared up and ſettled, but likewiſe many antient 4 
and modern Statutes are illuſtrated and explained. 9 
The latter Part - this Collection conſiſts of ſome 
ſelected Caſes argued and decreed in the High Court 
of Chancery, inter Paſch. 8, and Trin. 11 Geo. I. 
incluſive, wherein not only divers of the Points and 
Statutes be "ator x are expounded and deter- 
mined by an equitable Conſtruction; but alſo ſeveral 
Inſtances 0 —_ given in Caſes not relicyable at 
Law, and the three following Caſes on Appeals. 


I. The Caſe of Trevor and Trevor, relating to 
the Marriage Articles, and divers other Settle- 
ments, made by Sir J. J. late Maſter of the Rolls, 
decreed and appealed in 1719. 

2. The Cale of Roper and Radchff, on the 
Stat 11 C 12 I. 3. tor diſabling Papiſts to pur- 
chaſe Lands, decreed and appeal'd about 1713. 
with two learned and elaborate Arguments on the 
Hearing that Caule. 

3. The Cale of the Lord Derwentwater, upon 
an Appeal from the Commiſſioners of forfeited 
Eſtates, heard before the Judges thereto delegated, 


16 Hb. 1718. 5 Georgii. 


A T A- 


—— - 


A TABLE of the Names of the Caſes in B. R. 


A 
' A Ddiſon verſus Paterſon Page 289 
Aldridge v. Snowden. Intr. 


Paſ. 10 Geo. Rot. ci. 131 
Ancel v. Sloman 344 
Andrews v. Harper 227 


—— paradice. Intr. Paſ. 10 Geo. 


Rot. xcix. 318 
Anonymus Adminiſtration 244 
Arreſt of Judgment 226 
Attachment ibid. 

Bail 336, 340 

Caſe 56 

—— —OCoſts 73 
Execution 225 
Falſe Latin 343 
———-ſjcofailes 198 
— [nditment 164, 165, 248 


Information 187 
Money paid in Part 236 
———-Pleading 289, 308 
—— briſoners . 226 
—— —-Prohibition 194 
—Replevin 379 


—— Writ of Enquiry 349 
Arthur v. Commiſſioners of Sewers 331 
Aſhton v. Blagrave. Intr. Mich. 


12 Geo. Rot. ccelxviii. 270 
Atkinſon v. Coatſworth 33 
Atwood v. Beach. 113 

B 
Baggot v. Oughton 249, 381 


Barnſly v. Shrimpton. Intr. Paſ. 


10 Geo. Rot. cvii. 304 
Beach v. Hobbs 379 
Belt v. Collins 147 
Blacket v. Finny 375 


Blackwell verſ Naſh, Intr. Mich. 


8 Geo. Rot. cexii. 105 
Bond v. Turner 305 
Boſtock v. Boſtock 242 


Briggs v. Greenhill and Bonger. Intr. 
ill. 9 Geo. Rot. clviii. 217 
Brown verſ. Reyland. Iatr. Paſ. 


8 Geo. Rot. cexliii. 52, 351 
Brook v. Wingfield 176 
Brown v. Combs 338 


Buckington Pariſh v. Pariſh of Se- 
vington 235 


Burges v. Bradſhaiv Page 238 


Burr v. Daval. 


39 
Button v. Heyward & ux'. Intr. 


Trin. 7 Geo. Rot. ccciii. 24 
C 
Cæſar v. Holt & 41 110 


Cambridge verſ. Lea. Intr. Paſ. 
11 Geo. Rot. xc. 380 
Carvel verſ. Manly. Intr. Mich. 
7 Geo. Rot. Ix. and lxxxvi. Intr. 
Mich. 8 Geo. Rot. 30 
Cater's Caſe 340 
Chamberlain of London v. Lopez. 
Intr. Mich. 8 Geo. Kot. cxxii. 103 
v. Green 211 
Churchwardens of Biſhopſgate v. A- 
derman Beecher 10 


Clerk v. Dyer 290 
Cloud v. Nicholſon 242 
Coatſworth v. Shaftoe 108 


Coke v. Allen. Intr. Paſ. 8 Geo. 


Rot. cexviii. 77 
Coleborne v. Stockdale 57 
Colebrook v. Diggs. Intr. Hull. 

7 Geo. Rot. cclxxvi. 79 
Colvin v. Fletcher 43, 381 
Coningsby's (Earl) Caſe 20 

| v. Steed 192 
Cooper v. Beale 9 


10 
Corniſh v. Clerke & af. Intr. Mich. 
10 Geo. Rot. xxxvi. 199 
Cotton v. Owen 343 
Cowper d. Ginger. Intr. Paſ. 
10 Geo. Rot. xlix. 305, 316, 381 

v. Spencer | 37 
Chriſty v. Manucap. Anſtruther. 
Intr. Hill. g Geo. Rot. cecelxii. 237 


Croft v. the Bail of Harris 187 
Croſſe v. Talbot 288 
Crowther v. Wheat 243 
Crundell v. Bodily 225 
Cuband v. Dewsbury 327 


D 
Dean and Chapter of Trinity Chapel, 
Dublin 27 


E 
Eaſt-India Company v. Ellis 240 
Elliot v. Cowper 307 
F. Flem- 


— Ee. OE 20 


A Table of the Names of the = 


F 
Flemming ». Parker page 108 
Fry v. Carne 5 1 
Glyn v. Yates 31 
Goddard v. Gilman 282 
Goodright v. Opie 123 
Graves v. King 310 
Grey v. Bendiſh, Intr. Mich. 9 os 
Rot. cecælui. | 171 
Griffith Caſe * | 349 
Harriſon v. Green. Iatr. Mich. 
11 Geo. Rot. li. 178 
Hawker v. Hinton. Iatr. Hill. 
10 Geo. Rot. ccccviii. 243 
Heavyſide v. Davis 348 
Henly v. Roſſe 306 
Herbert v. Morgan 296 
Hiliard v. Phaly & al 180 
Hinton v. Parker 168 
Holloway v. Thurſton | * 


Hotchkins v. Corbet 
Hunſton . Howard. Ir. Maß 
10 Geo. Rot. ceclu. and Hill, 


10 Geo. Rot. ccelu. 327 
r N Smith 240 
28 , Capan 75, K 

nny v. Heale 2465 

ones v. Thurloe 172 
K 


Kent v. Kerry. Intr. Trin. 11 — 


Rot. cxxvi. 355 
King & Ux v. Baſingham. Intr. 

Irin. 9 Geo. Rot. cclxxx. 199, 341 
Achworth & 4 


Archbiſhop of Arma -4 
| Jnr, Mich, 7 Geo. Ro 


ceciv. 
Aſhton wo 
79 0 | 135. 
uſtin 3 
2 Bail of Strud wick 4 
| Bedford Mayor and Com. 
mon Council 34 

Beecher B 335 


Breerton 328 
| Brickbill Inhabitants 38 
Burnsby 146 


Brecknock Corporat. 201 


Ford 174 
Gage 63 
Gibbs 58 
Glegg 3 
Grey 358 
Guildford Town: Cler. 208 
Harris 97 
Harriſon 135 
Harwood 380 
Holloway 493 
The King, Hutchinſon 19 
verſus | John 132 
| Journeymen Taylors of 
Cambridge 10 
Kingſton Mayor 209 
Layer 82 
London Chamberlain 267 
Mal my Mayor and 
urgeſſes 
Mae = 
Monmouth Mayor 337 
Nicholls 337 
ö Okey 2 
Oland 214 
Penryn Corporation 215 
Pepper 227 
Pike : 286 
| Pindar * 
Pollard 264 
Powel & al 165, ye 
| Powis (Marguis) 
| Priſoners in the Tower — 
Purſell 289 
Reeves 299 
ſtüebeae 94 
1: FRobarts 


"Burridge Page 245 
Batler 350 
Carliſle Mayor and Al- 
1 Mdermen 99 
Chandler 336 


| Cheſter Biſb. Intr. Mich. 
11 Geo. Rot. Ixix. 364 
Cambridge Univer. 148 


Colvin 226 
| Cracker 285 
Diſney = 


Dunbarr 240 

Edwards & 4 320, 5 
Erbury 5 
Fairclough & a 61 


e 


5 A Table of the Names of the Caſes. 


Robarts Page 307 
Robinſon 336 
RotherbichCh.Ward.338 
Rufford Inhabitants 39 
Selfe 45 
Serle 332 

Seymour Richmond 95 
Shippen Dr. & a 367 

'| Singleton 325 

Smart 288 

Sparrow 58 

| Spittlefields Hamlet 308 
Sprigg and Oak! 67 
Street and Strou 98 


St. John's W 
0 285 
The King st. Mary's Marlborough 


344 

St. Peter's Oxon 49 

Surrey Inhabitants 119 

Tenterden Mayor 114 

Thead 319 
Thorogood 179 

Tiverton Mayor 186 
Tregony Major and Bur- 
111,127 

Trinity Par. Cheſter 337 

Tuck 366 

Venables 377 

Walter 5 

| =_— 65 

_ | Yenoury 357 

| Whitechurch on * 

| Wiatt _ 

| Witby Pariſbionert 287 
Knight v. Cambridge. Intr. Hill. 
Geo. Rot. ecclexv. and Paſ. 

10 Geo. Rot. celxxxiv. 230 

L 

Lawſon v. Dickenſon 306 
Lawrence v. Jacob 43 
Lilly v. Hodges 166 
. 1 Caſe 22 
Lock v. Wright 0 
Long v. Nixon | 2 
Lovelock v. Sorrel. Intr. R. 


9 Geo. Rot. ccecæxxxii. 

Lowther &“ Ux' v. Kelley. Fu 

Hill. 9 Geo. Rot. celxxviii, 115 
2 


— 


M | 
Macdonel v. Weldon. 


Intr. Hill. 

8 Geo. Rot. xlix, Page 54 
Madox v. Taylor 370 
Manning v. Turner 280 
The Mariners Caſe © 379 


Martin v. Budgell. Ir. * 7 Geo. 
Not. ccelxv. 368 
v. Pritchard. Ju Fil. 


11 Geo. Not. cxxv. 345 
v. Henriques. Intr. Paſ. 

6 Geo. Rot. cxii. 237 
Maſon 2. Buſhell 51 
Mayhoe v. Archer 46 
Miller v. Bradley * 


Monk 2. Graham 

Moor verſ. Thompſon. Itr. Pe 
8 Geo. Rot. xxxv. 

Moorfoot verſ. Chivers. Intr. 7 

10 Geo, Rot. celxxii. 73 

Mordant verſ. Small. Intr. Mich. 
9 Geo, Rot. ccelxi. and Mich. 


10 Geo. Rot. exc. 218 
Morgan's Caſe 296 
Morice v. Lea 262 


Morſe v. Surry. Intr. Hil. ꝙ Geo. Rot. 
Ixv. and Paſ. 9 Geo. Rot. cexliii. 
212 

Moſle D. Bennet. Intr. Trin. = Geo, 


Rot. ccelxxxiii. 


120 

Muck / Caſe 30 

r v. ,Xellop 342 

Yr lh are 7 FO 

Newland v. Filer 356 
D | 

Page v. Barns 303 


Palmer v. Byfield 290 
Parr v. Niblet. Iutr. Tri. 10 Geo. 
Rot. ceeelwss. 


212 
Parr v. Purbeck 196 
Parſons v. Peacock 346 
Patterſon v. Dyer 289 
Pennoire v. Brace 108 


Perry v. Kirk. Intr. Hill. 11 = 
Rat. ccexlvii. 

Phillibrown v. Reyland. Intr. Pe, 
8 Geo. Rot. cexliis, 


35k 
Phillips v. Fiſh 371 
—— v. Doelittle 345 


Plunket 


— 1 - | —. 
A Table of the Names of the Caſes. 


Plunket v. Gillmore. Iatr. Hil. 
7 Geo. Rot. ceexcit, and Mich. 
9 Geo. Rot. æci. Page 215 

Pocklington v. Hatton 220 

Roxartergh Lady -R 1 «12 2 

Read wer. Marſhall. Iatr. Mich. 


8 Geo. Rot. xcviii. 


Reynolds 2. Clerke. Jatr. Trin. 
8 Geo, Rot. cccclxxiv. 272 

| S 
Saladine v. Jacobſon.  Intr. Mich. 
9 Geo. Rot. cccliv. 291 
Salter v. Groſvenor 303 
Savile v. Snell 305 
Serle ver. Barrington. Intr. Hill. 
10 Geo. Rot. cccæxxxii. 278 
Seviniack v. Marſhall 288 


Shaw v. Way, Jntr, Mich. 9 Geo. 


Rot. lxxxix. and cviii. 253, 382 


Sheers v. Lammas a. a 83 
Shelburn v. Stapleton. Intr. Hill. 


8 Geo. Rot. cccelx. 292 
Shipwith v. Green. Intr. Micb. 
11 Geo. Rot. clxxxiv. 11 


Shipton v. Hopton. Ixtr. Hill. 


10 Geo. Rot. cclæxvi. Hill. 11 Geo. 

Rot. clxxxiii. 238 
Sloan's (Sir Hans) Caſe 12 
Smith v. Graham 283 


w=— v, Jones. Intr. Trin. 8 Geo. 
Rot, ccex. and Intr. Trin. 11 Geo. 


Rot. cxliii. 118 

v. Trigg 23 
Spackman v. Huſſe : _ IF 
Sparks v. Keeble 330 
Spiller v. Adams r 7 > 404 
Springet v. Chadwick 290 


Stamper v. Hodſon _ 
Steed ver. Lateward. Jntr. Paſ. 


10 Geo. Rot. ccexxxiv. 366 
Stratford v. Neale 1 
Strong 9. How | | 329 
Strode v. Chriſty _ 121 


St. Giles's in Reading v. Everſly 
Blackwater 1869 
St. Olave's Pariſh v. Allhallows on 


. Wo 168 
Sweetman v. Archer 338 


7 


26, 342 


5 bh 

Thead v. Stark Page 31 

Townſend v. the, Aſſagnees 4 * 
miſſioners of Bankruptcy 316 

Trinity Chapel v. Archbiſh. of Dublin. 
Intr. Paſ. 8 Geo. Rot. ccxxxv. 183 


Tacker v. Goldburne 78 
Turner v. Moſſe. Intr. Paſ. 11 Geo. 
Rot. clxxxi. 377 
v. Turner 208 

V 
Vaughan v. Evans 374 


| VV 
Waddy v. Newton 275 
Wadſworth v. Handaſide. Intr. 
Paſ. 10 Geo. Rot. clæxix. 228 
Walron v. Henricus Van Moſes. 
Intr. Trin. 9 Geo. Rot. cccclxxxiii. 


| 21 
Waller's Caſe : 29 
Warren. ver. Conſet. Intr. Hil. 


8 Geo. Rot. xlvi. 106, 323, 381 
Webſter v. Gearing 234 
Welch v. Creagh. lar. Puſ. 11 Geo. 

Rot. clxxxvi. 373 
. ey 2 1 r 313 

itechapel Pariſb (the Caſe of) 36 
Whitley 58 Loftus. Le 1. 
9 Geo. Rot. xxix. 190 
Wild v. Harding 281 
Wilkinſon v. Mathews 80 


— v. Meyer. Intr. Hill. g Geo. 
Rot. cexx. and Trin. 10 Geo. Rot. 


ccccælui. 173, 232 
Williams v. Green 295 
Williams v. Lyons 189 
Wilſon v. Aldridge 315 

2. Machin. Iatr. Micb. 11 Gee, 

Rot. clx. 350 
Winnington v. Briſcoe. 1ztr. Paſ. 
8 Geo. Rot. cccrs, t 
Wivell ver. Stapleton. Trtr. Hil 


8 Geo. Rot. cccclæv. 68, 314, 381 


Woolley v. Briſcoe” 173 
Wright v. Horne 221 
| v, Maſon - 109 
Wrotham Pariſh v. the Pariſh of St. 


Olave's 200 


- DE 


D E 


Term. Sanct. Mich. 


Anno 7 Georgii, 1721. 


Stratford verſus Neale. 


PON a Trit of Erroz on a Judgment given in variance be- 
| the Court of King's Bench in Ireland; the ween the 


Caſe was thus: 411 
ſſ. One Neale libelled in the Spiritual Court 
there, foz Two third Parts of the Tithes due to him for dry 
Cattle fed in ſuch a Pariſh, &c. 
The Defendant (uggeſted foz a Pꝛohibition, that the 
Cattle fo2 which thoſe Tithes were demanded were Beaſts 
of the Plough, and other dzy Cattle fed in the (aſd Pariſh 
with Hay and Stubbles of Co2n, fo2 which Tithes had al- 
ready been paid; whereupon a Pꝛohibition was granted; 
and that the Right might come in Queſtion, the ſaid -Strat- 
ford was o2dered to declare upon the Pꝛohibition, which he 
did, and in the ſame Manner as befoze he had ſuggeſted 
and concluded his Declaration, that the Defendant had 
pꝛoceeded in the Spiritual Court after a Pꝛohibition deliver- 
ed, &c. Et contra prohibitionem, &c. 
The Defendant pleaded, that the Cattle fo2 which he had 
demanded the fafd Tithes were not ſuch as the Plaintiff had 
ſet fozth in his Declaration, no2 fed with ſuch Hap and Stub- 
bles ; and then pleaded, that he had a Right to two integral 
Parts of the Tithes of all dry Cattle fed in that Pariſh, 
and 1 he had not pꝛoceeded contra formam prohibitio- 
nis, &c. | 
pon this they were at Jſſue, and the Defendant hod a 
Uerdit and Judgment koz a Conſultation, which was award- 
| | B ed; 


1 


Term. S. Mich. 7 Georgii, 1721. 


ed; on which Judgment the new Plaintiff bꝛought a TUrit of 


Plow. Com. 

468, 471. 

1 Leon. 241. 

2 Rep. 43. 

: Saund, 81, 
2. 140, 145» 

Shower 201. 


Erroꝛ; and it was inſiſted fo2 him, that there was a Uartance 
fn the Pleadings, and that the Uerdict would not ſuppozt 
this Judgment, | 

Firſt, Zs to the Uarfance in the Pleadings, (viz.) The 
Plaintiff in the Spiritual Court, had by his Libel, demand: 
ed Two third Parts of the Tithes due to him fo2 dzy Cattle, 
& c. And being Defendant in the Action, he claimed a Right 
to two integral Parts of the Tithes, &c. ſo that his Plea va- 
ries from his Libel, and therekoze a Conſultation ſhould not 
be awarded, _ becauſe that gives him a Power to fue ko; any 
Thing not in the Libel. 

To which it was anſwered, that the Awarding a Conſul- 
tation is no moze than Giving the Defendant Liberty to pꝛo⸗ 
ceed on his kozmer Libel in the Spiritual Court, and conſe- 
quently ik there is any Qariance between the Libel and the 
Plea, tis no Cauſe to reverſe the Judgment, becauſe the 
Conlultation gives him no new Power to ſue fo? any Thing, 
but only to pzoceed on that very Libel which he had already 


Lutw, 1043. cr hibited. 


Plow. Com. 


471. 
3 Lev. 39. 
TON: 34, 


2 Jones 188. 


* 1 Vent. 34, 
38. 


Then, as to the Uerdict, it was objected, that the Jury 
found that the Cattle fo2 which the ſald Tithes were demand⸗ 
ed, were not fed with Hay and Stubbles koz which Tithes 
had been already paid, but they did not find that there were 
any Pꝛoceedings in the Spiritual Court after a Pꝛohibition 
delivered; and therefoze it was inſiſted fo2 the Plaintiff in 
this Action, that if all the Jfſues are not found, this Judg⸗ 
ment cannot be ſuppozted; and tis Part of this Iſſue, that 
the Defendant had p2ocecded in the Spiritual Court after 
a Pꝛohibition delivered; and if this had been found, then 


the Plaintiff would have been entitled to Damages. 


Tis true, if an Iſſue is joined on Part of a Thing in 
Suit, and that Part is found by the Jury, ſuch a Finding will 
ſuppozt the Judgment; but when ſeveral Jſſues are joined, 
as in this Caſe they are, and ſome are found, and ſome not 
found, the Uerdi# is inſufficient. 

'Tis certain the Plaintiff would have been entitled to Da. 
mages, if this Matter had been found, fo2 there is an Autho- 
rity in Point * in Ventris's Reports, where it was found, 
and the Plaintiff had Judgment koz his Damages; tis true, 
that Judgment was reverſed, but it was becauſe the Plain. 
tiff had not lad a Venue where the Pꝛoceedings were, &c. 
after the Pꝛohibition delivered. 

To which it was anſwered, that this Objeitton fs only to 
Matter of Foun, which ts cured by the Uerdii, foz fo = 

3 | the 


Term. S. Mich. 7 Georgii, 172]. 


5 


the not finding any Pꝛoceedings by the Defendant after a 
Pꝛohibition delivered, and contra prohibitionem, all which is 
meerip fozmal, and like the not Finding the Bzcaking and 
Entry vi & armis in an Action of Treſpals. 

The Court was of Opinion, that the Awarding a Conſal- 
tation is no mote than letting aſide the Prohibition, and gi⸗ 
ving the Plaintiff in the Spiritual Court Liberty to p2o- 
ceed on his Libel; and that the Uariance between his Libel 
and his Plea is not material; fo2 tho' in the one two third 
Parts are demanded, and in the other two intregal Parts, pet 
that muſt be underſfoed ſecundum ſubjectam materiam. 

As to the other Objeckton againſt the Gerdick, tis true, 
where ſeveral Illues are joined, a Uerdi# which finds one, 
and not the other, is not good; but in this Caſe the not 
finding any Proceedings in the Spiritual Court contra for- 
mam prohibitionis is but Matter of Fozm; however, this 
Uerdict hath found all the material Parts in Jſſue ; and 
therefoze 'tis ſuffictent to ſuppozt this Juogment. | 

Now the Alledging in the Declaration, that the Plain- 
tiff in the Spiritual Court had p2oceeded there contra for- 
mam prohibitionis, is but a ſuppoſed Contempt, and ſug- 
geſted by the Plaintiff in the Aﬀton as a G29und fo2 a Prohi- 
bition, and the not finding this Contempt is altogether im⸗ 
material, and the lame with not finding vi & armis in an 
Action of Treſpals; tis true there are Pꝛecedents both 


Ways ; but in ſuch Caſes the Judges always follow that 


which is leaſt pꝛejudicial. h 

As to that Caſe in Ventris's Reports, there was atually a 
Dꝛoceeding after a Pꝛohibition granted ; and this was 
found by the Jury, and Damages aſſeſſed; but the Venus 
being laid in a w2ong County, the Jury could not ſubjeX 
the Dekendant to pay the Damages; and therefoze that 
Judgment was let aſide ; ſo tis out of this Caſe. 

Beſides, if the Plaintiff would have any Advantage by 
the Defendants Pꝛoceeding after a Pꝛahibition, this being 
Matter of Evidence, he (the Plaintiff) ſhould have pꝛoved 
ft in the Trial, and inſiſted on his Damages which he had 
not done; therefoze the Judgment was affirmed by the whole 
Court. 


The King verſus Glegg. 


ſtices ok the Peace, . e to be the putative Fa⸗ 
5 | 


1 Leon. 115, 


Moor 182. 


13 Rep. 58. 


Curia. 


Where ſeve- 


ral Iſſues 

are joined, 
and the Ju- 
ry find one» 
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ther of thꝛee Baſtard-Childzen ; and it was ozdered, that he 
ſhould pay 10 l. to the Overſeers of the Pooz of the Pariſh 

ok, &c. fo: Charges which the laid Pariſh had already ſuſ- 
tafned by Reaſon of thoſe Baſtard Childzen, and 2s. and 
64d. cverp Meek fo2 ſo long Time as the ſaid Childzen, 
02 any, oz either of them ſhould be chargeable to the ſaid 
Pariſh; which Oꝛder was confirmed upon an Appeal to the 
Seſſions; and both the ſaid Ozders being removed into B. 
R. by Certiorari, it was inſiſted in Glegg's Behalf, that the 
Oder made by the two Juſtices was irregular. 

Firſt, Becauſe it did not ſet fozth, that Glegg was duly 
ſammoned to appear befoze them; tis true, it let fo2th, 

that he had Motice to appear, but did not ew fo? what 
Cauſe ; and therefoze tis no regular Summons. 

(2.) The two Juſtices have not Power to Charge him 
with a Sum in groſs, 

Curia. The Court was ok Opinion, that ik Glegg was not 
ſummoned to appear, and fo2 what Cauſe, they might quaſh 
this Ozder, fo2 tis againſt the Law of England, that a 
Man ſhould be impeached without Notice to make his 
Defence; and all inkerioz Jurisdictions ought to ſhew, that 
they have pꝛoceeded accozding to that Power which they 
bave by Law; otherwiſe they muſt be compelled (o to do. 

'Tis admitted, that the Juſtices of Peace have an oziginal 
Jurisdiction in Caſes of Baſtardy, and that their Ozders ik 
regular ſhall be concluſive, but if trregular (as this — 
they ſhall be quaſhed. 

putative Fa- Ag to the other Objection, a putative Father may be 

_ A — charged with a Sum in grols, tho' this is ſeemingly a- 

« Sum in Hgainſt the Statute 18 Eliz. by which the Power given to 

grols. the two Juſtices, is to charge the Mother, oz reputed 

18 El. e. 3. Father, with the Payment of Money Weekly; but they 
have likewiſe Power to take Ozder fo2 the Relief of the 
Pariſh, which muſt be intended againſt the Charge which 
it may ſuſtain, as well as againſt the Charge already lu 
tained. 

There was another Objection againſt this Odder. (viz) 
That Glegg was charged to be the Father of thzee Baſtard- 
Childzen by one Ozder, when there ſhould be as many ©p 
ders to charge him as there were Baſtards. 

But as to this Matter, the Court gave no Judgment, 
but that the Parich ſhould have Time to ſhew whether Glegg 
was regularly ſummoned to appear befoze the two Juſtices 
who made this Oꝛder. 

4 ; 
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The King verſus Walter. 
HE Defendant was committed by a Tarrant under The oo 
the Hand and Seal of a Juſtice of the Peace fo? be- n Cutty, 
ing a notorious Owler and Smugler ; and was afterwatds mut be tried 


within rwo 


indicted foz this Fact, and being in Cuſtody bzought an Terms after 
Habeas Corpus, and moved by his Counſel to be Dif: che Indi- 
charged. | ment found. 
(1.) Becauſe he had been in Gaol two Tetms ſince the 
Indictment was found; and not yet bzought to his Trial. 
(2.) The Charge in the Warrant of Commitment is 
very looſe, (viz.) fo that the Defendant was a notorious 
Owler and Smugler, which is not a ſufficient Charge to de- 
p2ive a Subject of his Liberty, eſpecially in a criminal Cauſe 
where the utmoſt Certainty is required. 
The Court allowed the firſt Objection, (viz.) That the curis. 
Defendant ought to be tried within two Terms after his 
Commitment; otherwiſe he muſt be diſcharged accozding to 
the Habeas Corpus At. 
But as to the other Objecttion they held, that a Juſtice of 
Peace muſt take Care that he hath ſuch an Jnfo2mation of 
the Fat as map be ſufficient to ſuppozt his Tarrant of 
Commitment, but he need not ſet it fo2th in the TUar- 
rant it ſelf; becauſe ſo much Certainty is not required in 
COarrants, as in TUrits and Pleadings which are always 


on Rcco2d. 


The King werſus Archbiſhop of Armagh. 
PON a CQrit of Erro2 on a Judgment in the King's Churche: 


Bench in Ireland, the Caſe was thus: — 
1. The King was ſeiſed of the Advowlon of the Uica- the avoid- 
rage of Louthe in the Dioceſe of Armagh; and the «nceofone. 
Archbiſhop was leiſed of the Advowſon of the Recto2y of, 
&c, near the laid Uicarage, and being (ſo ſeiſed, the King's 
Incumbent died; and after the ſaid Vacancy, the Archbt- 
ſhop by an Inſtrument under his Archiepiſcopal Scal united 
both the laid Livings accozding to the Power which he had 
by the Statute * 17 Car. 2. by which tis enacted, That in +, Car 
every City or Town Corporate, and their Liberties, where cap. 3. 
there are two or more Churches or Chapels, and Pariſhes 


thereunto belonging, the Biſhop of the Diocele, with the 
Con- 


6 


** 


Term. S. Mich. 7 Georgii, 1721. * 


Conſent of the chief Officer or Officers there, or the major 
Part of them, and of the Patrons of ſuch Churches may 
unite them, Ge. and the Pariſhioners ſhall pay all Tithes 
and other Duties to the [ncumbent of the Church to which 
the other is united; but that notwithſtanding ſuch Union, 
the Pariſhes (hall continue diſtin as to all Rates, Taxes, 


and parochial Rights; and Churchwardens ſhall be appoint- 


ed for each Pariſh as before the Union. 
And where one or both of the ſaid Churches are full at 


the Time of the Union, it ſhall take Effect at the next 


Avoidance after; and the Patrons ſhall preſent by Turns to 
that which remains, ec. and that he whoſe Incumbent dies 
firſt, ſhall firſt preſent, and afterwards by Turns ſucceſſively 


for over. 


Cro. El. 500. 


2 Roll. Abr. 
778. 
Dyer 250. 


2 Inſt. 360, 
681. 

5 Rep. 14. 
11 Rep. 66. 


Econtra. 


Now the King's Jncumbent being dead, (and the Uica- 
tage being afterwards united to the Rectozp as afozeſaid) 
the King p2eſented another Uicar, and the Archbiſhop refuſing 
to admit him, a Quare Impedit was brought agatnſf him (the 
Archbiſhop) and Judgment againſt him in the King's Bench 
: ireland ; upon which he bzought a TUrit of Erro? in this 

ourt. 

And his Counſel argued fo2 him, that by the general 
Wows of this Statute, this was a good Conſolidation, 
tho' after the Avoidance of the Gicatage by the Death of 
the King's Jncumbent ; and that the King's ozdinary 
Right ſhall be bound by ſuch general Mods in an Act of 
Parliament, which in this Cale was his Right of Pꝛeſen⸗ 
tation, tho' a Right, which he hath by any Pꝛerogative, ſhall 
not be bound by ſuch Mozds. 

Every Statute which is made koz the Advancement of 
Juſtice, koz the Eſtabliſhment of Religion, oz to ſuppzeſs 
CUrongs, oz to perfozm the Till of the Donoz, to main⸗ 
tain the Pooz, o; fo: the Encouragement of Learning, 
ſhall bind the ozdinarp Right of the King by general To2ds 
as well as the Right of the Subject; and this Statute 
hath two of theſe Purpoſes, (viz.) Eſtabliſhment of Religt- 
on, and Encourgement of Learning. 

And this ts pꝛoved by every Saving of the King's Right in 
an Ax of Parliament, fo2 that ſhews bis Right would be 
bound, if it was not ſaved, | 

On the other Side it was argued to ſuppozt this Judgment, 
that by the Statute befoze-menttoned, a new Power was 
created, and conſequent!y it muſt literally be perkozmed; which 
in this Caſe was not done; nap, tis impoſſible to be done, be- 
cauſe tis enacted, that after the Qniou, the Patron w.oſe 


A In- 


— 
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Incumbent firſt dies, ſhall have the firſt Pꝛeſentation, which 


ſhews, that the Legiſlature intended that both the Churches Leu. 95. 
ould be full at the Time of the Union; fo2 otherwiſe the = Jones zo. 


Right of Survivozſhip could never take Place; now here one 
was void, when it was united to the other, and after it was 
conſolidated to the other, there was but one Incumbent; and 


ik but one Jncumbent, then 'tis {impoſſible that thoſe TTiozds tn 


the Statute can ever be ſatisfied, (viz ) That he whoſe Jncum- 
Lent firſt dies, ſhall firſt pzeſent, fo2 theſe CUo2zds impoꝛt, that 
both the Incumbents mult be living at the Time of the Anton. 

Now here the King's Jncumbent was dead befoze the U- 


nion, and conſequently a Right was veſted in the Crown to 


pꝛeſent another; and it would be very hard, and what was ne⸗ 
ver intended by this Statute to deveſt the King of that Right 
by ſuch an Union as was made by the Archbilhop in this Cale. 

Beſides, it map be reaſonably intended, that the King 
is not compzehended in this Statute, becauſe tie Anion is 
to be at the equal Erpence of both Patrons, and by their 
Conſent; and it would be indecent that the King ſhould 
join with a Subjed in the Expence of a Commiſſion, 

'Tis true, this Union creates a new Parſonage, and the 
Church being full of the Archbiſhop's Jucumbent, he may claim 
a Kight to both; but that can be no Objection, becauſe in a 
Quare Impedit Plenarty is no Plea againſt the King's Right. 

Upon the whole Matter it was admitted, that rhe CUo2zds 
in this Statute are general, and that the Right of the Crown 
may ſeemingly be bound by them; but tho' the CUowds are ge⸗ 
neral, yet they ought to be ſpecially conſtrued to avoid an ap- 
parent Injury; fo2 the Intent of the Act was to put Things 
in an o2dinary and regular Method, and not to deveſt either 
of the Patrons. ok their reſpeftive Right, and ſuch a Con⸗ 
ſtruction would be conkozmable to the Intent of the Legiſla- 
ture, (viz.) That all Unions ſhould be made by the Conſent 
of both Patrons, and not to the Damage of either; and that 
the Churches ſhouid be united when there are two Incum⸗ 


7 bents living, becauſe the Statute gives the Right of Pꝛeſen⸗ 


tation to that Patron, whoſe Incumbent ſhould firſt die, which 
might happen to be the King's Incumbent; but now by this 
nion, he is depzived of that furviving and contingent 
Right of Pꝛeſentation, which is an apparent Damage done 
to the Crown, 


11 Rep. 72. 
3 Lev. 382. 


The Court was ok Opinion, that this Statute never in⸗ Curia. 


tended any Union ſhould be made of two Churches after an 


Avoidance in one; fo2 by the Common Law (by which this 
Act muſt be conſtrued) there could be no Union _—_ 2 
| We. onſent 
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Conſent of both Patrons; neither could it be made in præ- 


ſenti, but by the Conſent of both the Incumbents, tho the 


Patrons did agree to unite, tho" it might be made in futuro 


- without the Conſent of the Incumbents. 


Hob. 143. 
Where the 
King cannot 
be deveſted 
of his Prero- 
gative by 
general 
Words in a 
Statute. 


Plenarty no 
good Plea in 
Bar to the 
King's 
Right. 


Therekoze it would be very hard to conſtrue this Statute ſo 
as to make an Anton good, where both the Churches are not 
full at the Time the Union was made; fo2 tis not ſo by the 
Canon Law in Caſes of Pꝛeſentation and Conſolidation, and 
'tis that Law which ſhould direck in this Caſe. 

Tis clear that the King cannot be deveſted of any of his 
Pꝛerogatives by general Woz2ds in an ad of Parliament, but 
that there muſt be plain and expꝛels Tos fo2 that Purpoſe, 
tho*all his other Rights are no moze favoured in Law, than 
the Rights of his Subjeds; and tis !ikewiſe clear that gene- 
ral Cozdds in an Ad of Parliament may be qualified by ſubſe- 
quent Sentences oz Clauſes in the ſame Statute but cer- 
tainly it was never the Intent of the Legiſlature by this At 
to wozk a Urong to any Patron; but if this Union ſhould 
be good, it would deveſt the King of that Right which was 
already veſted in him to p2eſent to this Gicarage; and ſuch a 
Conſtruition of the Statute would be a Damage not only to the 
Crown, but it map happen lo to be to ſeveral other Patrons. 

%elides., in this Cale there being two Benefices united af- 
ter an Avoidance in one, 'tis plain that the Archbiſhop made 
— fox his own Benefit, which is againſt a Pꝛinciple 

n Law. 

As to the Plenarty which the Dekendant pleaded to this 
Quare Impedit, the Whole Court agreed, that it was not a 
good Plea in Bar to the King's Right; and that was the 
pzincipal Reaſon wl'y the Court of King's Bench in Ireland 
gave Judgment fo2 the King. 

But as to ſome other Points, there were various Opini⸗ 
ons, (viz.) Foz two Judges held, that the Union was not 
good, becauſe it was made after an Avoidance of one of the 
Churches united; another held that it was good, but that 
it was not to take Effect till aftcr the King had pꝛeſented to 
that Church; and one of them held, that by the Union the 
Church united was exting, and that he did not know in what 
Manner the King could pzeſent to a Church which was ecrtine, 
Another held, that the Church was not extinct by the U- 
nion, becauſe it was a Spiritual Act, which did not ertinguiſh 
the Church as to the Right of either Patron, fo2 if one 
Church had been appendant, and the other in groſs befoze the 
Conſolidation, they would be ſo after it. 


5 But 
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| But fo2 the Reaſons befoze-mentioned, the whole Court a- 
greed, that the Judgment in Ireland ſhould be affirmed, 


Monk verſus Graham. 
XT the Niſi prius in the Common Pleas ; the Caſe was 


thus: 
i Dne Hackett bought Stock to the Ualue of 7501. in 


the third Subſcription in the South-Sea Company, and recei⸗ 


ved 501. per Annum fo2 it, and afterwards ſold it, which by 
ſeveral meſne Convepances came to the now Plaintiff, 2s. 
Monk, who purchaſed it fo2 1000 1. and the living in the Coun⸗ 
try, entruſted one Roſſe (who was an Officer of the Exchequer) 
with the Minutes, and an Der to receive this 50 l. per Ann. 
fo2 her (iſe, the ſaid Roſſe being then a Man of Credit, and 
diſcounting fo2 at leaſt 30000 1. per Annum of the Revenue. 
Afterwards Roſſe pꝛetending he had a Power to ſell the laid 
Stock, made an Agreement in Writing with the Defendant 
Graham, to ſell it to him fo2 9941. and told him the Plain⸗ 
tiff would ſign the Transfer, but he got another Woman to 
perſonate the Plaintiff, and to ſign the Transfer ; and at the 
next Opening the Books of the Company he got the ſame 
transferred to the Defendant, and made Affidavit of the Sale, 
and got it entered in the ſaid Books, this being required by 
Act of Parliament to every Transfer, and then he withdzew 
himſelf out of the Kingdom, ſo that he could not be found. 
The Plaintiff hearing that Roſſe was withdzawn, came 
to London, and demanded the Stock of the Defendant, wha 
told her, that he had bought it of Roſſe, and had got the Mi⸗ 
nutes, the Transfer, and the Affidavit, which were all the 
Conveyance the Law could give, and believed, that if ſhe had 
any Title, ſhe had nothing to ſhew to make it appear; and 
therefoze ſhe came too. late to make any Demand on him. 
Afterwards the Defendant (tho' fo2bid by the Plaintiff) ſold 
this Stock fo2 10901. to T. S. who fold it again to R. W. 
fo2 1109 l. and then the Plaintiff brought an Aﬀton of Tro⸗ 
ver againſt the Defendant; and notwithſtanding her Folly 
in truſting Roſſe with the Minutes, (which the Counſel fo2 
the Defendant did much rely on) the Chief Juſtice, Sir Pe- 
ter King, direted the Jiiry to find fo2 the Plaintiff, which 


they did, and gave her no moze than 7501. Damages. 


C The 


— 
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Mandamus to 
a Juſtice to 
granta War- 
rant to di- 
ſtrain for a 


poor Tax. 


The Church. cvardeus of Biſhopſgate verſus Alder- 


man Beecher. 


HE Church-wardens of the ſaid Pariſh, & c. made a Tar 
fo2 the Relief of their Poor for a whole Year, which 
amounted to 6001. and upwards, when they ſhould have made 
only a quarterly Tar; and the ſame, thzo' Jnadvertency, was 
confirmed by Alderman Beecher, who was Alderman of that 
Tard; and afterwards he fearing that the Church-wardens 
might collect the whole Sum, and make ſome ill (fe of it, 
refuſcd-to grant a Marrant to diſtrain fo2 this Tax; where- 
upon the Church-wardens moved B. R. fo: a Mandamus to 
compel him to grant his Warrant, and obtained a Rule of 
Court fo2 him, to ſhew Cauſe why a Mandamus ſhould not be 
granted. 


And at another Day the Alderman by his Counſel ſhewed 


A Fact was 
laid in the 
Town of 
Cambridge, 
but did not 
ſay in what 
County; 
good, the In- 
dictment be- 
ing for a 
Conſpiracy, 
2 Inſt, 669, 


all the Matter befoze-menttoned fo2 Cauſe, &c. and a Rule was 

made, that he ſhould grant his (Uarrant to diſtrain fo2 the Tar 

fo2 one Quarter of a Pear, and no moze, fo? he could not con- 

_ this Tax in Part; it muſt be fo2 the Thole, oz fo2 no 
Patt. 


The King verſus Fourneymen-T aylors of Cambridge. 


(JE Wiſe and ſeveral other Journeymen-Taylozs, of 02 
in the Town of Cambridge, were indicked fo2 a Con- 
ſpiracy amongſt themſelves to raiſe their Wages ; and being 
found guilty, they now by their Cotinſel moved in Arreſt of 
Judgment upon ſeveral Errozs in the Reco2d. 

(..) Firſt, Jt was objected, that this Fack being lald in the 
Town of Cambridge, it did not appear by the Recozd in what 
County Cambridge was, which it ought to do, becauſe there 


ure other Towns of that Mame in England. 


7 Georgi 
cap. 13. 


It was inſiſted, that the Dmiſſion of the County was a fa- 
tal Erro2 in the Record, and not to be helped by naming the 
County in the Certiorari to remove this Indictment, becauſe 


that TUrit is only an Over of this Court. 


Neither ſhall it be intended, that Cambridge is in the Coun- 
ty of Cambridge, becauſe this is a criminal Caſe, and Jn- 


tendments are never allowed in Pꝛolecutions of that Nature. 


(2.) This Indictment ought to conclude contra formam ſta- 
tuti, fo2 by a late Statute Anno 7 Georgii, Journeymen-Tay- 
3 | | [02s 
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lozs ate prohibited to enter into any Contrack 02 Agree- 
ment, fo2 advancing their Mages, &c. 


Theſe Objections were thus anſwered. „ ** 


Firſt, That the Fact being laid in the Town of Cambridge, 
it ſhall be intended, that the Town is within the County of 
Cambridge, fo2 which the Authonties in the Margin are in | mes Cale. 
Point. | Salk. 118. 


Beſides, the Juſtices of Peace having Jurisdicion within 
the Town of Cambridge, it need not be alledged in what Coun- 
ty that Town lies, becauſe in ozder to ſuppozt all inkertoz 
Jurisdictions, this Court will intend their ]yzoceedings to be arch 124. 


Cro Car. 1o8. 


regular and good, ik the contrarp doth not appear. Sid. 342. 


(2.) As to the Omiſſion in not concluding this Indictment 
contra formam ſtatuti, tis not material, that it ſhould be ſa 
concluded, becauſe it was foz a Conſpiracy, which is an Of- 
fence at Common Law; tis true, this Judictment ſets fo2th, 
that the Defendants refuſed to wozk under ſuch Rates, which 
were moze than enjoined by the Statute; fo2 that is only 28. 
per diem, but yet theſe Mods will not bꝛing the Offence fo2 
which the Defendants were indicked to be within that Statute, 
becauſe tis not the Denial to wozk foz moze CUages than al: | 
lowed by the Statute, but tis fo2 a Conſpiracy to raiſe their Hob. 8s. 
Mages, koz which theſe Defendants areindicted ; tis true, 
it doth not appear by the Recozd, that the Mages demanded 
were exceſſive, but that is not material, becauſe it may be gf- 
ven in Evidence. ' | | 

A Venire facias directed to the Sheriff of Cambridge to re- Curia. 
turn a Jurp; if he return one de vicineto Cantabrigiz, this 
is good; fo? Cambridge being mentioned in ſeveral Acts of 
Parliament, this Court muſt take Notice of ſuch Aas, and 
upon ſuch a Return will intend, that Cambridge is in the 
County of Cambridge. 

And as to the ſecond Dbjefion, the Court was of Opinion, maiament 
that this Jndictment need not conclude contra formam ſta- 8224 3 
tuti, becauſe it was foz a Conſpiracy, which is an Offence at del 


at ding contra 
Common Law; tis true, this Indickment ſet fozth, that the forman ara 


Defendants denied to wozk under ſuch Mages as they ve: * 


manded; but tho' this might be moze than directed by the 
Statute; yet tis not fo2 the Dental, &c. but fo2 the Conſpi- 
racy they were indicked; and a Conſpiracy of any Kind is fl- 
legal, tho the Matter about which they conſpired might have 
been lawful koz them, oz any of them to do, if they had not 

C 2 conſpired 


20 
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5 conſpired to do it; and this appeared fn the Caſe of the Tub- 
CUomen againſt the Bꝛewers of London. | 
So the Judgment was confirmed by the whole Court. 


The Caſe of Sir Hans Sloane, Precedent of the 
College of Phyſicians. 


uber tbe N Treſpaſs fo2 entering his Houſe, and taking a Silver: 
ard ercufeg 1 Tankard; the Defendant juftified under a (Warrant from 
from finding the Lieutenancp of Middleſex to levp 81. by Diſtreſs, &c. for 
dere in de not appearing, Ge. being duly ſummoned, and for not find- 
Militia, ing a Horſe to ſerve in the Militia; and this Cauſe being at 
Tſſue, and coming on to a Trial befoze the Lord Chief Ju- 
ſtice Parker, (now Loꝛd Chancelloz) he owered it to be made 
a Caſe, and to be referred to the Opinion of the Court of 
King's Bench, which was accowdingly done, and coming 
now befoze the Court, the Caſe was thus ſtated: | 
ſſ. That the Lord Pawlett was Lord Lieutenant of the 
County of Middleſex, and as ſuch had Power by the Sta- 
14 Car. 2. tyte 14 Car. to call together Perſons from Time to Time, 
* and to arm and array them, as by the ſaid Statute is di⸗ 
refed, and to charge him who hath an Eſtate ok 500 l. per 2 
ann. in Poſſeſſion, o2 60001. in Goods and Money, with TT 
Dole, Hozleman and arms, and do p2opoztionably. 2 
And by the lame Statute Power is given to the Lo2d 
Lieutenants and their Deputies, to inflict a Penalty not 
erceeding 20 l. upon thoſe who are charged, &c. and who 
negiet to find a Hozſe, &c. and to ſerve in Perſon, oz to 
pꝛobide another to ſerve in his Place, which Penalty is to be 
levied by Warrant, by the Diſtreſs and Sale of Goods, &c. 
That the Lord Pawlett cauſed the Plaintiff Sir Hans 
Sloane, Precedent of the College of Phyſicians, to be ſum- 
moned to appear in Perſon, oz to find a Hozſe and Arms 
fo} another to ſerve in the Militia, &c. in his Place, 
which he refufed, inſiſting on a Charter of Exemption 
granted to the College of Phyſicians by Ring Charles the 
Second, in the 15th Year of his Reign, from bearing or 
providing Arms to ſerve in the Militia z by which Char- 
ter another fs recited, which was granted to the ſaid Col- 
lege by King H. 8. and another by King James the Firſt, 
exempting them from ſeveral Services. 
Thereupon the Platntiff Sir Hans Sloane was fined 8 J. 
and a Tarrant was granted by the Lord Pawlett to levy 


the lame by Diſtreſs and Sale of his (the Plaintiff's) 
5 | | Goods, 


PP 
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Goods, and accozdingly the Officer to whom the CUarrant 
was direcked, entered the Houſe, and diſtrained a Silver⸗ 
Tankard fo2 which the Plamtiff bzought this Acton of 
Treſpaſs, and the Defendant juſtified, &c. 


Now upon arguing this Caſe, three Points were made. 


(.) The firſt was concerning the King's Power to 
grant Charters of Exemption from the Penalties oz 
Charges impoſed on the Subſet by At of Parliament. 

(2.) Admitting the King had ſuch a Power, then whether 
there were ſuffictent Moꝛzds in this Charter to make ſuch an 


Exemption. | 
(3.) Whether the Juſfification under this Tarrant was Whether the 


King hath a 
good, Power to 


As to the firft Point, it was argued koꝛ the Plaintiff, that grant Char- 
the King hath Power by his Charter to erempt any Subject vers of Ex- 


from the Penalties of this Statute, and that the CUiowds in Pabel, en 
this Charter are ſufficient fo2 that Purpoſe. im oſed by 
O Ar- 


Now that he hath Power to exempt the Subject from the en 
Penalties in this Statute ſeems very plain, becauſe beſoze 
this Statute was made, the Power of the Militia was in the 3 ler Je, 
King, and it was 02iginally lo at Common Law; and this Plow. Com. 
Statute was made to eaſe the Crown of a Labour, and to "2 go 
put Things in an odinary Fozm, but not to depuve the King; "4 * 
of that Power which he had befoze. Cro.Car.q28. 

And as a parallel Caſe, the King map exempt any Subject — 
from the Payment of Taxes impoſed by Act of Parliament; f 
ag fo; Inſtance, he might cxempt him from Papment of 


Tenths and Fifteenths; and tho' it may be objected that a 


Charter of Exemption of all Men in gencral from the Penal- 
ties of the Militia Act, would be totally to elude the Act it ſelf; 
yet it will not follow from thence, that a particular Charter 
of Eremption of a cozpozate Number of Men will not be 
good; fo? the firſt is but meerly poſſible, and a Thing which 
no King in his right Senles would do ; but the ſecond is fre- 
quently done; tis true, this Exemption map be ſaid to do an 


Injury to others, by laying a heavier Charge on their Lands, 


but tis moze p2operly a Charge on the Perſon in reſpet of 
his Lands ; and therefoze 'tis a good Exemption. 

Now admitting that the Power of the Militia was entire- 
ly in the Crown befoze the Making this Statute, (as certain⸗ 
ly it was) and ſo declared by the Statute 13 Car. 2. tis as 


certain, that the King might cxempt any of his ny 
rom 


— 
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1 Inſt. 68, 71. 
4 Init. 192. 


ing jury- men, unleſs in a Writ of Right; tis true, he can-⸗ 


from ſerving in it, and if ſo, then the Statute hath made no 
Alteration of his Power. 7 

The old Commiſſions of Array, on which this of the Lieu- 
tenancy is founded, were to array all thoſe who are able to 


ſerve, and that thoſe who were not able to ſerve in Perſon. 


ſhould contribute to thoſe who were; pet the King might 
erempt any of his Subjects (unleſs in Caſes of apparent 
Danger) from this Service. | 

Tenants by Knight-Service were the firſt Militia of this 


Kingdom, it being a Tenure inſtituted fo2 the -Defence 


thereof ; fo2 thoſe Tenants (as my Lozd Coke telis us) were 
always to be armed fo2 that Service, yet the King could ex- 
empt anp of them from attending, unleſs it was where the 
Danger was apparent, as to ſuppzeſs a Rebellion, oz to te⸗ 
pel an Jnvaſion ; in which Caſes none could be exempted. 
So the King might exempt particular Perſons from be- 


not exempt a Knight from being of the Jury, where a Peer 


is concerned in the Trial as a Party; and the Reaſon is, 
becauſe by ſuch an Exemption there would be a Fatlure of Ju- 
ſtice; and the Subject hath a greater Jntereſt in Juries than 
he hath in the Militia. | 25 
Now as to this Statute it ſelf, it ſhews, that the Parlia⸗ 


ment did not intend by any Implication to deveſt the King 


of any Right oz Pꝛerogative which he had befoze it was 
made; fo2 the Clauſe which concerns this Matter is. that 
the King map from Time to Time iſſue out Commiſſions of 
Lieutenancy, and that the Lieutenants map array Perſons, 
and fozm them into Companies, and conduct and emplop them 
within ſuch Places fo2 which they ſhall be commiſſioned, &c. 


as the King fhall direct; which laſt Moꝛds ſhew, that the Mi⸗ 
litia is (fill to be under his Direction; and the Beginning of 


this Clauſe is, that he may iſſue out Commiſſions fo2 the 
ſeveral Counties, Cities, and Places of England and Wales, 


* 11Rep.74. 
Hob. 146. 
Moor 542. 
3 Lev. 382. 


&c. but there is no Time limited when; ſo that he is not ob⸗ 
liged to iſſue them out every Pear, no? fo2 all the Counties, 
koꝛ he may do it fo one County, and no moze; and ik in one 
County, he may exempt (ome Perſons there from this Ser⸗ 
vice, fo2 there are no expꝛeſs TUo2ds in this Statute to deveſt 
the King of ſuch Power; and tis certain, that in the moſt 
minute Caſes of the King's Pꝛerogative it cannot be taken 
away by any * general Wozds in an At of Parliament. 
Now the Power which the Lieutenants have by this Sta- 
tute, is only a bare Authozity to arm, array, and koꝛm Per⸗ 
ſons into Companies, &c. and as this Power is given to 
4 | them 


een 
N 
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them by Commiſſion from the King, ſo he may ſuſpend that 
Power ad libitum; and 'tis certainly ſuſpended by this Char- 
ter granted to the College of Phyſicians, becauſe it exempts 
them from all Powers in the ſaid Act, which muſt be from 
the afual Service in the Militia in Perſon, and from pꝛo⸗ 
viding another to ſerve in their Place, the one being the pzi⸗ 
mary, and the other the ſecondary Service. 

Beſides, this Statute was made to relieve, and not to 
charge the Subjects; and tis abſolutely neceſſary that a Power 
of exempting Perſons ſhould be lodged ſomewhere, tis dally 
done by the Licutenants themſelves, and 'tis done by Uirtue of 
their Commiſſion ; and if they may exempt, and not the King, 
this Abſurdity would follow, (viz.) That the derivative Power 
is greater than the Power from whence tis derived. 

But there are many Jnſtances of the King's Power of Ex- Bro Exempt. 
emption, (viz.) The P2ovince of Canterbury granted the pl.. 0 
Tenths, &c. to the King, and appointed a certain Perſon to pr 
collect them; and the Convocation o2dered, that no pꝛivileged Dyer 52. 
Perſon ſhould be exempted from being a Collef#02 ; yet one ** 7: 


who had a Charter of Exemption from the King, was ad: 


judged by Uirtue thereof to be exempted. | 

The Subſidy Bills take Notice, that no Letters Patent Anno 
of Exemption ſhall be taken to excuſe o2 exempt any Perſon * 
from the Taxes, 02 from the Charge of any Sum appointed 1 W. 
to be paid by thole Acts; and that all Non obſtante's in Bar cap. 18. 
of any Act of Parliament fo2 the Supply oz the Aſüſtance of 
the King, are declared to be void. 

Now ſince the Legiſlature thought it pꝛoper to mention ſuch 


Powers of Exemption, and to pꝛohibit the Effects thereof, 


this ſeems to pꝛove, that ſuch Powers remain in the King, 
if they had not been pꝛohibited to be put in Execution; tho' 
it doth not ſeem abſolutely neceſſary to mention thoſe Powers 
in theſe Acts, becauſe the Subſidies were given to the Crown 
fo? particular Uſes mentioned in the Ads themſelves ; ſo that 
if ſuch Patents of Exemption had not been named in thoſe 
Statutes, the King could not have diſcharged any Man from ; 1a. 36, 
the Payment of thoſe Subſidies, becauſe they muſt be applied 97- 
to thoſe Uſes fo2 which they were given. 
As to this Charter granted to the College of PhHyſictans, 
it hath been allowed and acquicſced under, ever ſince it was 
firſt granted to this very Time, which is a ſtrong Pꝛeſump⸗ 
tion that *tis good; and the Statute 1 Georgii, which takes 1 Geo. cap.z. 
Notice, that ſuch People who are cxgempted from ſerving in 
the Militia, ch all not be included in thyt Ack, is a ſtrong P2oof 


that ſome are exempt, | | 
Netther 


: I6 
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Cro. Eliz. 


434. 
11 Rep. 42. 


1 Saund. 27. 


Econtra. 


Neither is any particular Perſon damnified by this Exemp⸗ 
tion, but all People alike, fo2 it impoſes no new Charge on 


them, but leſſens the old Charge as to ſome particular Per⸗ 


ſons exempted; neither is it any Manner of Charge on the 
Lands, fo? the Statute requires a perſonal Appearance of the 
People armed to defend the Kingdom, and that when thep 
appear, a Computation may be made of what ſhall be ſufli⸗ 
cient to furniſh them to ſerve in the Militia. 

(2.) The next Point was, TUhether there are ſufficient 
Mozds in this Charter to exempt the Phyſicians from finding 
Hozſe and Arms, as well as from their perſonal Service in 


the Militia; and as to that Matter tis to be obſerved, that 


the Charter recites the Statutes of H. 8. and Jac. 1. and that 
the Regulations therein wanted ſome new Exemptions, and 
therefoze it cxempts the Phyſicians from Watch and Ward, 
and from ſerving on Juries, 02 bearing or providing Arms to 
ſerve in the Militia. | ' 

'Tis certain, that no Man is bound to bear Arms fo? att- 
other; he may do it voluntarily, oz by an Agreement, but 
not otherwtfſe ; and if the Mozd Bearing is ſufficient to exempt 
a Man from the perſonal Service, the Mod Providing muſt 
be nugatozy, if it doth net exempt him from being contri⸗ 


butozy to the Finding Arms; and ſuch a Conſtrutton would 


make this Charter of no Effect. 

(3.) The next Thing to be conſidered is, TUhether the De⸗ 
fendant can juſtify under this Warrant, it being to diſtrain 
fo2 a Penalty impoſed, fo2 not bearing or finding Arms to 
ſerve in the Militia ; now this is offered by the Defendant as 
one entire Cauſe of Juſtification, and as ſuch it muſt be good 
fo2 the TUhole; fo2 if one Part is good and the other bad, 
then the TUhole will be naught; and as to that Matter, one 
Part is not good, and therefoze an entire Penalty as to both 
can never be impoſed; koz if it ſhould, then certainly the 
Puniſhment would be againſt Law as to that Part which is 
not good; now one of the Cauſes foz which this Penalty 
was impoſed was naught, (viz.) Foz not bearing Arms, when 
by the Statute no Man is bound to bear Arms, if he finds 
another to ſerve in his Place. | 

On the other Side it was argued, that the Power which the 
King had to exempt the Subjet from the Payment of the 
Tenths and Fifteenths granted to him by of Parliament, 
doth not come up to this Caſe, becauſe the King had an en⸗ 
tire Tntereſt veſted in him as to thoſe Things. 

So where the Province of Canterbury granted the Tenths 


to the Crown, and appointed one to colleck them, or” the 
3 on- 


— 
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Convocation ozdered that no pꝛivileged Perſon ſhould be ex⸗ 
"I empted from being a Colle#02, yet one who had a Charter 
= of Exemption from the King was excuſed; this likewiſe doth 
1 not concern the Caſe now in Queſtion, becauſe the Convo- 
cation had not Power to make any Man the King's Pur- 
veyoꝛ; and the Bill of Rights, Anno 3 Car. 1. doth entirely 
condemn all thoſe Exemptions. 

Jt hath been admitted on the other Side, that the King 
could not grant theſe Charters of Exemption in extraozdina⸗ 
ry Caſes; and that he cannot exempt a Knight from being a 
IJ Jury- man where a Peer is a Party in the Cauſe; and cer- 
Y tainly it cannot be pꝛetended, that this can be ſo much fo2 
7 the good of the Publick, as the Defence of the Kingdom by 
the Militia ; and there is a great Difference between Exemp⸗ 
tions and Excuſing Perſons at Diſcretton. 

'Tis true, the King may exempt Men from Pontage 02 Mu- 
rage, becauſe ſuch Exemption may be lawfully made in Dppo- 
A ſition to that Authozity, which take upon themſelves to build 
4 Bridges, &c. but the Ring cannot exempt them from being 
- contributozy towards the Suppozt of old Bzidges, becauſe 

they were ſubjeit to ſuch Contribution pꝛioꝛ to any Exemption; “ Com. 


3 ſo in the pꝛincipal Caſe the Charge was veſted pꝛioz to the + Rep. 29 
3 Charter of Exemption, and fo2 that Reaſon it cannot be good. W. Jone- 

There is likewiſe another Reaſon why it cannot be good. 
and that is, becauſe tis to erempt Men from that Charge 
which the Law hath provided fo2 the publick Safety of the 
Kingdom, in which every Man hath a Benefit ; aud there⸗ 
fore tis reaſonable that every Yan ſhould be contributozy 
to it. 

(2.) As to the ſecond Point; the Tos of this Charter 
exempt the Phyſicians from bearing or providing Arms to 
ſerve in the Militia, which ſeems to be only a perſonal Dif- 
charge, and that ſhall be intended by the Mozd Bearing, and 
from furniſhing himſelf with Arms, by the CUozd Providing; 

but he is not viſcharged from being contributozy to find Arms 
fo2 another to ſerve in the Militia. 

Beſides, the King's Charter cannot exempt a Man from 
a Thing which concerneth the whole Right of the Subjects, 
as this Statute doth, fo2 tis fo2 the publick Safety of all 

Men; its true, he may exempt Men from any Thing which 
concerns his pzivate Right, 02 which is a Bzanch of his Pꝛe⸗ 
rogative, oz wherein he himſelf is pꝛincipallp concerned; but 
tt doth not follow, that becauſe he may grant ſuch Exemptti⸗ 
8ns, therefoze he may exempt where the whole Community 
are concerned, | 
; D Now 
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Now this Statute doth not bind any Man to a per- 
ſonal Service in the Militia, no2 is it a Charge on the 


Perſon, but only in respect of his Lands; therefoze where 
a Man is pꝛotected in the Poſſeſſion, and quiet Enjoyment of 
his Lands, he ought in Reaſon, as well as in Law, to be con: 
tributo2y to the Charge of ſuch Pꝛotection. 

(3.) The laſt Objection was to the Warrant, (viz.) That 
the Defendant could not juſtify under this Warrant, &c. 
but it was argued, that the CUlarrant was good to levp 
the Penalty fo2 not bearing or providing Arms ; it had been 


_ otherwiſe if it had been fo2 not ſerving, or finding one to 


ſerve in the Militia, becauſe he who ſerves is not to con- 


tribute to the Finding another to ſerve ; but by the Warrant 


the Penalty was to be levied fo2 not appearing, being dulp 
ſummoned, as well as'fo2 not bearing or providing arms 
to (ſerve; ſo that upon the whole Matter this is a good 


CUarrant, and by Conſequence a good Juſtification under it. 


The Court upon this firſt Argument declared this to be 
a Caule of great Difficulty and Conkequence as concerning 
the Pzerogative of the King, and the general Right of the 


Subject, and fo2 that'Reaſon it ought not to be determined 


upon a Caſe ſtated, becauſe upon fuch a Pꝛoceeding, the 


Judgment of the Court would be! final, and not to be a- 


ther by TUrit of Erro 02 Appeal; therefoze the Court pzopo- 
ſed that both Parties would conſent to make it a ſpecial 
Verdict; and that it might be argued once mo2ze befoze Judg- 
ment given; upon which a TUrit of Erro might be bzought 
in Parliament by either Side againſt the Judgment, and 
there to be finally determined. 

But upon this firſt Argument, the Chief Juſtice was of 
Opinion, that the King by his Pꝛerogative could not dil. 
penſe with an Act ok Parliament which was made foz the 
publick Good of the whole Nation; but the Queſtion in 
this Caſe was, CUhether this Statute had deveſted the King 


voided by the Party who ſhouſd think himſelf 0 7 px ei⸗ 
þ 
( 


ok any Part of his Pꝛerogative, o: whether it was made 


to eaſe him of the Care of arraping the Militia, and en- 
truſting the Lieutenants and other Officers therewith ; fo2 if 
it was, then it did not deveſt him of any Authozity he had 
befoze the Act. . 

Mom he was of Opinion, that this Charter did not ex. 
empt the Phyſictans from being contributozy to the finding 


Men to lerve in the Militia, tho' pꝛobably it might exrempt 


them from any perſonal Appearance upon a Summons 


duly ſerved; but admitting that he might exempt = 
2. 2 rom 


£4 
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from perſonal Duties; pet it cannot be inferred from 
thence, that he might exempt them from being contributo- 
ry to others to perfozm thoſe Duties which are required 
by an Act of Parliament, eſpecially where the Subject 
hath an Intereſt, that ſuch Duties ſhould be perfo2med, 
02 a Loſs if they ſhoulv not, and the better Opinton 
ns to be, that the King could not exempt in ſuch 
Caſes. 

That in the pzincipal Caſe, the Contribution to be 
made to the Finding a Yan with Arms to ſerve in the Mi⸗ 
litia, is a Charge upon the Lands, as well as on the Per⸗ 
ſons of the Dwners; and if this Charter of Exemption 
ſhould be good, it would encreaſe the Charge on all the Lands 
of Pcrſons not exempted, which would be a very great Da- 
mage to ſuch Perſons, becauſe the Phyſicians who are er- 
empted are a conſiderable Body of Men in every County; fo2 
which Reaſon it would be very hard if the King had Power 
to leſſen the Tar impoſed upon on Man, and charge it up- 
on another. | 

Beſides, the King cannot exempt in any Caſe where 


the Subject hath an Jntereſt, as where particular Perſons 


are bound by Peeſcription oz Tenure to repair Bridges, the 
King cannot erempt them from repairing, becauſe all the 
Subjets have a common Benefit to paſs and repals over 
publick Bridges. 

But it was adjourned fo2 a farther Argument. 


The King verſus Hutchiſon. 


HIS was a Mandamus to the Yayo? and Common , n 

Council of the Bozough of Carliſle, to reſtoze one «© reftore « 
Hutchiſon to his Freedom of the ſaid Bozough, &c. The Pian obi 
Subſtance of the Return was, that he was disfranchiſed « Borough. 
fo2 Bribery at an Election, &c. 

And now by his Counſel he inſiſted, that this was not a 
ſuffictent Caule to remove him, becauſe Bribery is a Crime 
puniſhable at Common Law; and tis againſt Magna 
Charta to remove him from his Freedom befoze he is con- 
victed of the ſaid Crime; if the Law ſhould be otherwiſe, 
what Security can any Man have againſt the Jnſults of 
Power; but tis plain, and ſo it was adjudged in * James * :: Rep. 
Bagg's Cale, that a Freeman ſhall not be disfranchiſed, unleſs “ 
it be by Charter 02 Pyeſcription, if he is not convicted in 
due Fozm of Law; and where he may be digsfranchiſed by 

D 2 Charter 
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Motion for a 


Peer to 


waive his 
Privilege. 


. thers 


Charter oz Pecſeription, and without Conviction, it muſt 
be fo2 an At againit his Duty and Dath relating to his Office, 
02 not doing his Office ; as a Fultice of Peace not attending 
the Seſſions; oz where a judicial Officer is a common 
Buden o2 fo2 any other Misdemeanoꝛ meerlp againſt the 
Duty of his Office, and which is no Crime at Common 
Law; foz there is a Difference between the doing an un⸗ 
lawful 2 d, and the not doing his Duty relating to bis 
Dfiice, the one being a Crime, and the other only. a Con⸗ 
tempt. 

Curia; Bybery is a publick Dffence, and the Perſon 
guilty of ſuch an Offence map be puniſhed at Law fo? it; 
and the Chief Juſtice at fixſt was of Opinion that the 
Detendant might be removed from, his Freedom koz this 
Reaſon, becauſe Bihery. is 9gainft the Ie of the Coz- 
Nane and againſt the Path of Fidelity which the De- 
0 777 made to them when he was admitted to bis Free- 
dom thete. | 
| Vat the better Opinion was, that this was an Offence 
It 1.9, and not relating to. the Duty of bis Office ; and 

02e he could not be digfranchiſcd befoze a Conviction, 
accozding to the o2dinary Courſe of Lam; fo? if he Would 
firſt be disfraychiſed, and afterwards tried af Law fo2 this 
0 and be acquitted, he would ſuffer Damages without 
any Remedy. 

And there cannot be any. Inconveniency in this Pzocecd: 
ing, becauſe the Mapoz may have a Writ ad amoven- 
dum eum ab officio, &c. quouſq; inquiſitio foret de ejus geſtu. 

However, it was admitted in this Cale, that the De- 
fendant might be removed befoze Convition at Law, if the 
Offence did relate to the Duty of his. Dfiice ; and this 
might be by. Girtue ok that Power which they habe by 
their Char ter to determine amongſt, themlelves what ever 


ſhall be againſt the publick Good of the Cozpozation, and 


certaſnly Byibery is an Offence againſt. their publick Good; 


but pet to pꝛievent Cloſhing ok Jurisdictions, tis cxpedi- 


ent that the Party ſhould be convicted. at Law befoze he is. 
diskranchiſed; to which the Court inclined. 


The Lord Coningsby's Cafe, 
L [ HE Lord Coningsby bzought an Ejectment againſt; 


1 ſome of his Tenants, aud moved fo2 a Trial at Vor; 
thereupon the Defendants by. their. Counſel, mo nen, that. 
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the Plaintiff being a Peer of the Realm, and conſequent- 
ly not to be attached, if the Gerdick ſhould be againſt him; 
therekoze that he might be obliged to make ſome reſponſible 
Perſon to be his Leſſee, o2 otherwife that he would waive 
his Paivilege. 

But the Court rejected the Motion, fo2 if the Plaintiff 
was not wozth any Thing, he could not be obliged ſo to 
do; and it would be unreaſonable that his Peerage ſhould be a 
Lofs to him, ſince every Subſet hath a Right by Birth to 
ſue in the King's Courts, where no Diſtinctlon is to be 
made of Perſons. 

There was another Caufe in the Exchequer in Trinity- 54-4: not 
Term following between the fame Perſons, only in that 3 
Cauſe, the noble Low was Defendant ; and by Rule ol 
Court made on a Thurſday in the ſaiv Term, it was oz⸗ 
dered that the Defendant fhoufd plead in four Days after, 
and the Plea came into the Office on Tueſday after, and not 
befoze, which the Attozney fo2 the now Plamtiffs refufed ; 
and it was ifiſted on by their Counſel, that it ought not to 
be recefved ; fs? though by the Cotirſe of the Court, the De⸗ 
fendant hath four Days exclufive to plead; yet ſuch Cit- 
fom will not warrant five Days excluſive, which was this 
Caſe, becauſe Sunday ſhalt be reckoned as one of the Days, 
as weffas it is one of the fourteen Days where Notice is 
Aiden of a Trial; "tis true, Pleas have been received on 
_ 5th Day, but never where the Matter was con- 
keſted. | 

The Court anſwered, that the Pleas which are now pref Curie 
into the reſpective Offices of the ſeveral Courts were ozigi- 
nally pleaded in Court; and that the Defendant may as 
well plead on the frirff, as on the ſecond Day, oz the 
fourth Dap ; but that now by the Courfe of the Court, if 
the Defendant doth not plead within four Days, the Plaintiff 
may ſign Judgment foꝛ (ont of a Plea ; but thoſe four Days 
muſt always be reckoned ſuch Days wherein the Defendants 
map plead; and when the Offices are open; and therefoze 
Sunday is never reckoned one of thoſe Days, becaule neither 
Courts oz Dffices are then open. 

And this is not like the Caſe mentioned on the other 
Side, where Sunday is reckoned one of the fourteen Days 
fo: gibing Notice of Trial, becaule a Man may p2epare 
fo? his Journey, oz come up to London on that Day, 
as well as on any other Dap of the Meek; and foz 


this Reaſon it was reſolved, that the Plea ſhould be re- 


Nota; 
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Curia. 


Charter 02 Pꝛeſeriptian, and without Conviction, it muſt 
be fo2 an At againit his Duty and Dath relating to his Dffice, 
02 not doing his Office; as a Juſtice of Peace not attending 
the Selllons; 02 where a judicial Officer is a common 
Bur 02 fo2 any other Misdemeanoꝛ meerlp againſt the 

uty of bis Office, and which is no Crime at Tomman 
Law; koz there is a Difference between the doing an un⸗ 
lawful 2 d, and the not doing his Outy relating to his 
Dffice, the one being a Crime, and the other only. a Con- 
tempt. 


Curia; Bubery is a publick Dffence, and the Perſon 
guilty of ſuch an Offence may be puniſhed at Law fo? it 
and the Chief Juſtice at fixſt was of Opinion, that the 
Detendant might be removed from, bis Freedom koz this 
Reaſon, becauſe Batbory. is 9gainfſt the Jntereſt of the Coz⸗ 


ozation, aud againſt the Path of Fidelity which the De- 
endaut made to them when he was admitted to his Free- 


dom thete. 
But the better Opinion was, that this was an Offence 


ot Law, and not relating to the Duty of bis Ochce; and 


 thercfoze he could nat be digfranchiſcd befoze a Conviction, 


Motion for a 
Peer to 
waive his 
Privilege. 


according to the o2dinary Coutſe of Law; fo2 if he ould 
firſt be disfraychiſed, and afterwards tried at Law fo2 this 
71. and be acquitted, he would ſuffer Damages without 

And there cannat be any. Inconveniency in this Pzocecd: 
ing, becauſe the Mapoz may have a Writ ad amoven- 
dum eum ab officio, &c. quouſq; inquiſitio foret de ejus geſtu. 

However, it was admitted in this Caſe, that the De- 
fendant might be removed befoze Convittion at Law, ik the 
Offence did relate to the Duty of his. Dffice ; and this 
might be by. Girtue ok that Power which they have by 
their Charter, to determine amdngſt themſelves. what ever 
ſhall be againſt the publick Good of the Cozpozation, and 
certaſnly Byibery is an Offence againſt. their publick Good; 
but yet to pꝛevent Cloſhing ok Jurisdictions, tis expedi⸗ 
ent that the Party ſhould he convicted, at Law befoze he ts. 


disfranchiſed.; to which the Court inclined. 


The Lord Coningsby's Cafe, 


L [ HE Lord Coningsby bzougbt an Ejectment agatuſt; 
L Come of his Tenants, and moved fo2 a Trial at Bar; 
thereupon. the Defendants by. their. Counſel, mo uen, 12 
þ | wk b 
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the Plaintiff being a Peer of the Realm, and conſequent- 
ly not to be attached, if the Gerdick ſhould be againſt him; 
therekoze that he might be obliged to make ſome reſponſible 
Perſon to be his Leſſee, oz otherwife that he would waive 
his Paibilege. 

But the Court rejected the Motion, fo2 if the Plafntiff 
was not wozth any Thing, he could not be obliged ſo to 
Do ; and ft would be unreaſonable that his Peerage ſhould be a 
Lofs ts him, ſince every Subjet hath a Right by Birth to 
ſue in the King's Courts, where no Diſtinctlon is to be 
made of Perſons. 


There was another Catfe in the Exchequer fn Trinity- Sunday not 
Term following between the fame Perſons, only in that ben © 
Cauſe, the nodte Low was Defendant ; and by Rule tr 


Comte made on a Thurſday in the ſald Term, it was oz⸗ 
dered that the Defendant fhoufd plead in four Days after, 
and the Plea came into the Office on Tuefday after, and not 
befoze, which the Attozney fo2 the now Pfamntiffs refufed ; 
and it was iifiſted on by their Counſel, that it ought not to 
be recefved ; fs2 though by the Courſe of the Court, the De⸗ 
fendant hath four Days exclufive to plead; pet (ſuch Cu- 
fom will not warrant five Days excluſive, which was this 
Caſe, becauſe Sunday ſhalt be reckoned as one of the Days, 
as welfas it is one of the kourteen Days where Notice is 
given of a Trial; "tis true, Pleas have been received on 
* 5th Day, but never where the Matter was con: 
felted, 


The Court anſwered, that the Pleas which are now pref Curie 


into the reſpective Dffices of the ſeveral Courts were ozigt- 
naily pleaded in Court, and that the Defendant may as 
well piead on the frirff, as on the ſecond Day, oz the 
fourth Dap ; but that now by the Courfe of the Court, if 
the Defendant doth not plead within four Days, the Plaintiff 
may ſign Judgment fox Mant of a Plea ; but thoſe four Days 
muſt always be reckoned ſueh Days wherein the Defendants 
map plead, and when the Offices are open; and therefoze 
Sunday is never reckoned» one of thoſe Days, becaule neither 
Courts oz Offices are then open. 

And this is not like the Caſe mentioned on the other 
Side, where Sunday is reckoned one of the fourteen Daps 
fo? gibing Notice of Trial, becauſe a Man may p2epare 
fo: his Journey, 02 come up to London on that Day, 
as well as on any other Day of the Meek; and foz 
this Reaſon it was reſolved, that the Plea ſhould be re- 
celved. 

Nota; 


— a 2 I — — — 


— 
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* Salk. 624 Nota; This is contrarp to the Caſe of * Aſhmole verſus 
Serjeant Goodwin, where it was held, that as to Rules of 
Pleading, Sundays and Holydays ſhould be accounted as 0- 
ther Days of the (Ucek., 


Mr. Liſter's Caſe 


Agreement M Liſter married with the Lady Rawleigh, and after- 
_ wards there being ſome Diſagreement between them, 
Wife to live he by a p2oper CCiriting duly executed, covenanted to allow 
ſeparately. her (0 much every Pear fo2 her Maintenance, and that ſhe 

might live ſeparately from him, to which ſhe agreed, and ac⸗ 


cozdingly they lived apart foꝛ ſome Time; but the Husband 


defiring to be reconciled to his Mike, ſhe refuſed ; whereupon 
he with another Perſon who alliſted him, kozced her into a 
Coach as ſhe was coming from Church on a Sunday, and 
carried her into the Mint. 

And now ſhe being bought into Court by Habeas Corpus, 
her Husband moved by his Counſel, that the Court would 
not interpoſe between husband and Mike; that the could not 
deny her ſelf to be his Wife ; and that by Law the Þugband 
hath a coercive Power over the Tilke. 
Curia. An Agreement between husband and TUife to live ſeparate, 
and that ſhe ſhould have a ſeparate Maintenance, ſhall bind 
them both, till they both agree to-cohabit again, and if the 
Wife is willing to return to her Hugband, no Court will 
interpoſe 02 obſtruct her. | | 

But as to the coercive Power which the husband hath 
over his Uke, tis not a Power to confine her; fo2 by the 
Law of England lhe is entitled to all reaſonable Liberty, if 
her Behaviour is not very bad; and therefoze ſhe ſhall now 
be (et at Liberty if tis her Pleaſure ſo to be: She anſwered, 
that ſhe deſired to be at Liberty; and thereupon ſhe was dil⸗ 
charged out of the Cuſtody-of her Hugband, and went out 
of Court with her Son; but that he (the Þusband) ould 
have Leave to wzite to her, and to uſe any lawful Means in 
02der to a Reconciliation, pzovided ſhe was willing to ſee 
him, and that her Childzen o? Servants ſhould not hinder 
him, unleſs by her Ozder; but that when ever ſhe permitted 
him to come to her, he ſhould not offer any Giolence oz un⸗ 


civil Behaviour to her Perſon. 


8 
. Smith 
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Smith verſus Trigg. 


HIS was a Caſe referred out of the Court of Chance⸗ Lands where 


ry, fo2 the Opinion of this Court, and the Point was, 


they ſhall be 
taken b 


CUhether one Jane Dee took the Lands in Queſtion, either by purchase, 


Purchaſe or Deſcent. 


and where 


The Cale was thus, ( viz.) Hugh Hunt being ſeiſed in Fee “ Deſcen 


of Copyhold Lands, ſurrendered the ſame to the Uſe of his 
Till; and afterwards he deviſed theſe Lands to his TUtfe 
Jane Hunt, and died, after whoſe Death the Midow was ad- 
mitted, to her and her Heirs, &c. and not long after, ſhe 
married John Trigg, and then ſhe ſurrendered this Copyhold 
Eſtate to the Uſe of her Will, and deviſed the ſame to her 
Daughter Jane Trigg, who was never admitted; the Queſtton 
was, WUhether Jane the Devilee took by Deſcent, or by Pur- 
chaſe ; fo if by Purchaſe, then the Defendant Trigg being of 
her Blood hath a Right ; but if ſhe took it by Deſcent, then 
the Plaintiff, being of the Blood of her Mother the Teſtatrir, 
hath the Right. | 

And it was reſolved, that Jane was in by Deſcent, becauſe 
ſhe was Heir at Law to the Teſtatrix; and that where two 
Rights meet together in one Perſon, (as they did in this 


Cale) the one being by the Deviſe, and the other by Deſcent 


as Heir at Law, the Deſcent is the moſt noble Means to 
come to an Eſtate; and therefoze the Law adjudges, that 
the beſt Title ſhall ſland. | 

So where a Feoffment is made to ſeveral Uſes, the Re: 
verſion in Fee to the Heirs of the Feoffoz, in ſuch Cale the 
Heir ſhall take the Reverſion by Deſcent, becauſe it was 
Part of the old Eſtate of the Feoffoz; fo; ſo much of the 
dſe of the Lands which he did not diſpoſe by the Feoffment 


_ till remained in him as Part of the old Eſtate. 


But in the Caſe of a Will, if a Man deviſe any other 
Eſtate to the Heir at Law than what he was to take by De- 
ſcent; as fo2 Inſtance, if the Teſtato2 deviſeth a leſs El. 
tate to him, 02 an Eſtate in Fee to ariſe upon a Condition, 
there tis otherwile. | 


DE 


1 Inſt. 22. 6. 
23. 4. . 
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Button verſus Heyward & ux. 


4 2 for HE Plaintiff bꝛought an Action on the Caſe againſt 
N the Defendants fo flanderous Wlozds ſpoken by the 


| CUife, (viz.) George Button (the Plaintiff) is the 
Man who killed my Husband, her firſt Þusband be- 
ing dead; after a Uerdif fo2 the Plaintiff, it was moved in 
Arreſt of Judgment, that theſe Mozds are not aftonable, 
Moor 573. and ſeveral Book-Caſes were cited to pzove it, as where an 
2.7036 Alon was bzought, ko theſe (Mods: 
iſ. She's a Blood thirſty Whore, and hath killed T. S. Ad- 
judged not actionable. | 
Cro. El. 4y, And ſeveral Books were cited to pzove that the Mods are 
J Res. z, Actionable, all which are in the Bargin. 
1 rc 16. And the Court was of Opinion, that theſe Mozds were ac- 
Cro. Car. 489. tionable, foz (the by whom they were ſpoken, averred the 
3 550. Death of her Pusband; and as to the Caſes cited to pzove 
Salk. 695 theſe Mozds are not adionable, diſtinguenda ſunt Tempora, 
fo2 in thoſe Days People were very litigious ; and therefoze 
the Judges diſcouraged Actions fo? flanderous Mozds; but 
now too much Liberty is taken to abuſe People with their 
Tongues ; and therekoze they ſhould be reſtrained by Juſtice, 
*1Vent.117, ſo that now any Mods“ maliciouſly ſpoken ſhall be taken in 
malam partem; fo? the Ale of los is to expꝛeſs the Mind, 
and ſhould be always intended as they are underſtood by indik⸗ 
ferent Perſons ; and as to this Matter the Authozities cited 
T. jones 144. In the Margin are full in Point; ſo Judgment was given 
: Sid. 352 fkoz the Plaintiff. 
4 Spiller 
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Spiller verſus Adams. 


HE Plaintiff brought a Writ of Dower againſt the De. Infant ad- 
dant who was then an Infant. and admitted ad proſe- . 
quendum by his next Friend, and pleaded Uncore priſt; and 
Judgment being given againſt the Plaintiff in the Common 
Pleas, ſhe bzought a TUrtt of Erro2 in B. R. and aſſigned the 
Matters following fo2 Erro?. | | 
(I.) Firſt, That the Admittauce ad proſequendum per 
Prochein Amy was wzong, fo2 it ſhould be ad defendendum 
per Guardianum. EY. | i 
To which it was anſwered and ſo reſolved by the Court, 
that true it is, an Jnfant often defends per Prochein Army; 
but yet an Admittance ad proſequendum is good, even where 
he is Defendant; fo2 'tis to pzoſecute bis Plea by which he 
defends himſelf againſt the Plaintiff. ay 
(2.) Then it was objeted, that Damages were given to 1" Dover 
the Defendant, which ought not to be done, becauſe he plead- 1 
ed Uncore Priſt, which is no Plea in Dower, unleſs an actual Pian“ 
Alignment was made. | | | 
To which it was anſwered and ſo ruled, that Damages in 
this Caſe were well given, tho' the Defendant had pleaded 
Uncore Priſt, becauſe Damages may be given occaſione de- 
tentionis dotis. WM 
(3.) Jt was objefed, that tho' Damages might be given in 
this Caſe, yet it ought not to be upon the Judgment quod 
recuperet dotem, this being in a real Aﬀfon ; ko befoze the 
Statute of * Glouceſter no Damages were allowed in a real 6 E. 1. c. 
Aiton ; therekoze the Damages ought to be given from the 3 * 
Time of the Diſſeiſin till after the Writ of Jnquiry return. „. 
ed by the Sheriff, ik there wag no wilful Delay by the De. 2 Cro. 14-. 
mandant. | Salk. 108. 
To which it was anſwered and ſo reſolved, that by the Sta⸗ 
tute of + Merton cap. 1. the TUidow in a Crit of Dower t 29 H. ;. 
ſhall recover the Ualue of her Dower in Damages from the 8. . 
Death of her Husband to the Day that ſhe recovers the bier 37s. 
Dower it ſelf ; that is, uſque diem quæ ipſe recuperaverit per Bound. 217. 
judicium Curiz ſeiſinam ſuam, which by Intendment of Law 580d. 446. 5 
is the Day on which ſhe had Judgment quod recuperet dotem, 1 Vent. 33. 
fo2 from that Day che is accounted in the Poſſeſſion oz Seiſin 77's: 
of her Dower. | | 28 
So the Judgment was affirmed. 
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H usband a- 


lone may 
have an Ac- 


tion for bear- beating his Mike; the Defendant pleaded fn Abatement, that 


Read verſus Marſhall. 


HE husband bꝛought an Action of Treſpaſs againſt the 
Defendant fo2 bzeaking and entring his Houſe, and 


"ey his Wife. the Mike was not joined with him in this Action; and upon a 


Curia. 


* 10 Rep. 
131. 

2 Cro. 598. 
1 Salk. 119. 


Cro. Car. 90. 


Outlawry 
for High 
Treaſon re- 
verſed on a 
Writ of Er. 
ror. 


Demurrer to this Plea, it was inſiſted fo? the Defendant, 
that the husband alone cannot maintain an Action fo? beating 
his CUife ; but that ſhe muſt be joined in the Ackion, unlels he 
alledge fn his Declaration, that by the Beating conſortium 
amiſit uxoris ; the Law is the ſame as to the Beating his Child 
02 Servant, 

But the Court was of Opinion, that the Action was well 
brought by the husband alone; fo2 if the Action had been fox 
beating his Mike, and taking away his Clothes, he might 
have maintained ſuch Atton alone without his CUife ; ſo where 
he hath another Cauſe of Action, he might give the Seating 
in Evidence to aggravate the Damages, as where an Action 
on the Caſe was bzought fo2 TWows ſpoken at one and the 
ſame Time, whereof ſome were afionable, and ſome not; 
there * Damages may be aſſeſſed entirely, ko it ſhall be in⸗ 
tended to be given fo2 the (lows which were atonable, and 
that the (Wows which were not actionable ſhall aggravate 
the Damages. 

So here the Husband alone may maintain an Action againſt 
the Defendant ko: Bzeaking and Entring his Houſe; and the 
"Beating his Mike may be given in Evidence to aggravate 
the Damages in committing this Treſpaſs. 


The King verſus the (Duke) of Powis. 


PON a TUrit of Erroz to reverſe an Dutlawzy fox 

High Treaſon, the Erroz aſligned was, that the J20- 
ccſs of Dutlawzp againſt the Duke was directed to the She. 
riff of London, when he (the Duke) lived in the Pariſh of St. 
Giles, in the County of Middleſex, which is an Erro2 in Fact; 
fo? the 192oceſs of Capias muſt be always directed to the She- 
riff of the County where the Party lives, and fo2 this Rea- 
ſon the Outlawry was reverſed. 
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The Caſe of the Dean and Chapter of Trinity- 
Chapel in Dublin. 


HE Dean and Chapter, &c. denying Dꝛ. T. 8. the 1 
archdeacon of, &c. his Seat therein, and his Uoice in ne 


deacon to be 


the Chapter; he bꝛought a Mandamus in the King's Bench reftored to 


in Ireland, directed to them, ſuggeſting that his Pꝛedeceſſozs bis Seat in 


Time out ok Mind, had enjoped the laid Liberty, and that 2 


the Franchiſes and Liberties of their cozpozate Body were ror will not 
confirmed by Letters Patent of H. 8. &c. lie upon it. 
The Dean and Chapter made a Return to the Effect fol- 


lowing, (viz.) That by the ſame Letters Patent they had 


Power to make By Laws fo2 the Benefit of their cozpozate 
Body; and that they made a By:Law on ſuch a Dap, &c. 
that no Perſon ſhould be admitted a Member of their Body, 
unleſs he had taken the Paths of canonical Obedience, and to 
keep the Secrets of the ſatd Chapter, which the Archdeacon 


denied to take; and thereupon they refuſed to admit him. 


This Return was adſudged inſufficient in the ſaid Court in 
Ireland; whereupon thep granted a peremptozy Mandamus, 
and then the Dean and Chapter bzought a TUrit of Erro2 in 
the King's Bench here. 


And it was argued in their Behalf. 


(1.) Firſt, That the Cauſe of Denial, as returned by 
them, was a good and ſufficient Cauſe, 

(2.3 That a Mandamus was not the pꝛoper Remedy koꝛ the 
Archdeacon in this Cale. 

As to the firſt Point the Court adjudged, that the Dean 
and Chapter had not returned a (ufficient Cauſe, but that they 
had uſurped a Jurisdiction, by tendzing oz requiring an Oath 
to be taken, which could not be done but by a Court of Judi⸗ 
cature, o2 by ſome ſpecial Wows in Letters Patent, giving 
them Authozity (a to do, which Authozity could not be implied 
15 WP general Wozds, erpeeſſing their Power to make Bp⸗ 

aws. 

Blit the chief Point was, cUhethcr a Crit of Erro2 would 
lie upon a peremptozp Mandamus. 

And it was argued fo2 the Dean and Chapter, that a Man- Poph. 176. 
damus would not lie, becauſe it was a pꝛerogatibe CUrit, up- Mod. sr. _ 
on which the particular Right of the Subject was never pet 
determined; fo? 'tis grantable by * Court only in Caſes of 

3 2 a pub⸗ 
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a publick Nature fo2 ſettling the Poſſcſſions of Men, and not 
between any Parties in Intereſt, and therefoze no Reſtitution 
can be granted upon this Writ ; tis no moze than a Com- 
mand to a Perſon to do his Duty, as to admit another to an 
Dffice, oz to ſome Freedom, oz to (ome Place oz Freedom, 
which belongs to him to whom tis granted, and fo2 which he 
hath no Remedy by any other Action. Now in the pzincipal 
Cale, as to a Place in the Chapel and Uoice in the Chapter, 
1 Lev. 291. tig no moze than a Franchiſe belonging to the Office of Arch- 
deacon, ko; which no Aſſiſe, Ejectment, oz Quare Impedit will 
lie; and tho'he might maintain an Action of Treſpaſs on the 
Caſe fo2 it, yet that is no Remedy, becauſe in ſuch Caſes 
— 2 are only to be recovered, and not the Franchiſe it 
elk. 
Roll. Abr. is true, a Mandamus will lie to reſfoze a Man to his 
8 119. Dꝛiozity of Freedom; it map be direffed to a Biſhop to (nduf 
Vent. 188. g Man into his Pꝛebend, and to give Dil to a Pꝛieſt in Bap⸗ 
Jones 199. tiſm; but ſuch Nirits, and others of the like Nature, ſhall ne- 
ver be controlled by TUrits of Erroz, fo2 if they ſhould, ma⸗ 
ny Jnconveniencics would follow, becauſe 'tis uſual to grant 
a Mandamus to Pariſh-Officers, and to Mag iſtrates to deli⸗ 
ver the Enſigns of their tempozal Offices; 02 to command 
them to do their Duty in their reſpective Offices; and if 
CUrits of Erro2 would lie on ſuch Commands, it would ad⸗ 
mit of unluffer able Delays. 
A TUrit of Erro2 was never pet granted where a Fine was 
impoſed by any Court of Juſtice, no2 on the Return of an 
Habeas Corpus; in both which Caſes the Pꝛoperties and Li⸗ 
berties of the Subject are concerned; and if 'tis not grant- 
able in a criminal Aﬀfon, where a Man is dep2ived of his Lt- 
berty, there can be no Reaſon why it ſhould be granted in a 
Civil Action, as in this Caſe; tis true, this Matter was 
conteſted in the Caſe of the Conſtables of Ailsbury, (viz.) 
CUbether a Tirit of Erro2 would lie upon the Return of an 
Habeas Corpus, but it was not determined. 
js 2 "Tis likewiſe true, that by a late * Statute, a Traverſe is 
By which'ris FfVen to the Return of a Mandamus, as if it had been an Ac- 
enaQed, that tion on the Caſe; but pet that doth not make it an Action on 
the Proſecu- the Caſe. 


tor may 
plead to, or traverſe the Facts in the Return; and the Perſon who made the Return may 
rake Iſſue, or demur. | 


On the other Side ft was argued, that tho' in this Caſe 

a Crit of Erroz would not lie upon the firſt Mandamus, be- 
cauſe it was in the Mature of an interlocutozp Judgment, 
4 | and 
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and no moze; pet it muſt lie upon this peremptory Manda- 
mus; fo2 tho it was fozmerlp but a Letter from the King, 
yet now it hath obtained the Sanction of an oziginal TUrtt ; 
and like ſuch tit, ik it bears Teſte out of Term, tis vo'd. 

The Reaſon of the Law leems to be plain, that a Crit of 


Erro2 will lie upon a peremptozy Mandamus, ko; it will lie! 


upon any Judgment by which the Defendant conceives him: 
ſelf to be aggrieved oz damn:fied, unleſs he hath another pꝛo⸗ 
per Remedy fo2 Relief; but the Dean and Chapter in this 
Caſe have no Remedy but by a CUrit of Erroz, fc2 if their 
Return to the firſt Mandamus was good, and ruled to be o- 
therwiſe, they are pinned down by ſuch Judgment; and tho' 
they are wꝛonged by it, they have no Remedy. 
The Court was of Opinion, that the Rigbr of any Perſon 
was not to be determined upon a Mandamus; it gives a Re: 
medy where there is a ſeeming Pꝛobability fo2 ft, and it ſet: 
tles People in their Poſſeſſions, ſo that they may be able to 
defend their Kight, o2 by Girtue thereof to bzing any Action 
fo2 Things incident to the Poſſeſſion ; and if a Uirit of Er⸗ 
toꝛ ſhould lie in ſuch Caſes, it would entangle all the publick 
Ats of annual Officers in moſt Cozpozations and Partſhes, 
Tis againſt the Matute of a CUrit of Erro2 to lie on any 
Judgment, but in Cauſes where an Iſſue may be joined and 
tried, 02 where Judgment may be had upon a Demurrer, and 
Joinder in Demurrer, and therefoze it would not jlie on a 
Judgment koꝛ a Procedendo, no on the Return of an Habeas 
Corpus. | | 
'Tis true, if the Dekendant in Erroz had traverſed the Re- 
turn of the Dean and Chapter to this Mandamus, as by the 
Statute 9 Annz he might, in ſuch Caſe the Writ ok Erro; 
Would have been good, becauſe then a final Judgment might 
be given; fo2 upon the Traverſe of the Facts in the Return, 
the other Side map take Iſſue 02 demur; and ſuch Pꝛoceed⸗ 
{ings might be had, as if the Pꝛoſecutoꝛ of the Mandamus had 
brought an Action 01 the Cale fo? a falſe Return; and if he 
had a Gerdick 02 Judgment on a Demurrer, he ſhall recover 
his Damages and Coſts, upon which Judgment a CUrit of 
Erro2 wauld lie; but it was never pet determined that it 
would ite upon a peremptozp Mandamus; and therefore it was 
rclolved by the whole Court, that it would not lie. 
Afterwards a Writ of Erroz was b2ought on this Judg⸗ 
ment in the Houſe of Peers; and the Lozd Chief Baron, 
who attended there, together with ſeven other Judges, ac⸗ 
quatnted the Loꝛds in Parliament, that all the Judges of Eng- 
land were of Dpinion, that a Crit of Erroz wontd not lie, 
any 


1 Lev. 97. 
1 Vent. 205, 
$12, 2 

Sid. 44. 

1 Mod. 256. 


Curia. 


* 
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and thereupon 21 Aprilis, 10 Georgii, Anno 1724. the Judg: 
ment cf the Court of King's Bench was affirmed, 


Muck's Caſe. 
6, | 
Adtion for N Action on the Caſe was bzought aglin@ Muck fo2 


ons flanderoys (Uo2ds, (viz.) Muck ſtole a Sheep of his (in- 
Def nuendo of th muff ), and that it was not the firſt he ſtole 2 
by an Hundred; upon Mot guilty pleaded, the Plaintiff had 9 


a Qerdict ; and the Defendant moved in Arreſt of Judgment, ; 
that the CUozs were not actionable, (viz.) Muck ſtole a Sheep 1 
of his, which muſt be intended Muck's own Sheep, fo? the Par⸗ 
ticle His muſt refer ad proximum antecedens, Which is Muck, 
ſo that theſe Moꝛds are repugnant ; fo2 a Man cannot ſteal his 
own Sheep; like the Caſe in Roll. Abr. 74. where an Action 
was bzought againſt Husband and Wife, foꝛ To2zds ſpoken by 
the Mike, (viz.) That the Plaintift ſtole ſome of her Goods: 
Adjudged not af#fonable, becauſe a married Woman cannot 
have any Goods, fo2 they are the Goods of the husband. 

But in the pꝛincipal Caſe the Court over-ruled the Objefton, 
| and held the Mozds adionable as laid in this Declaration. 


Caryell verſus Manly. 


Where a | = an Aﬀfon of Falſe Impriſonment, the Defendant who ſued 
Plea need 1 out the TUrit juſtified under it; and upon a Demurrer to 
praut paret per his Plea the Plaintiff had Judgment in the Common Pleas, 
Recordum. hecuuſe the Juſtification was under a (Urit taken out at ſuch a 
Iime, and the Defendant did not conclude his lea with 
Prout patet per Recordum, no traverſe that he did impꝛiſon 
the Plaintiff at any other Time; and now upon a TUrit of ] 
” Erro2 in B. R. upon that Judgment, the Erro2 aſſigned was, 
the Cant of a good Original ; tis true, there was an Ori- 

ginal, but it was not returned, and therefoze it is void. 
To which it was anſwered, that there are two So2ts of 
Returns, one made on the Roll, and the other by the Sheriff; 
now tho' there was no Return made by the Sheriff on this 
Oziginal, yet there being one filed on the Roll, and certified 
from thence as returned, that is ſufficient to make it a good 

Daiginal, | ; 

And as to the Objection againſt the ]Ilea, (viz.) That the 
Defendant had juſtified under a TUrit, and did not conclude 
2 prout 
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prout patet per Recordum ; and that he had not traverſed the 
Impꝛiſonment at any other Time, than upon the TUrtt ſued out 
at ſuch a Time ; it was argued, that if the Action had been 


bought againſt the Sheriff, and he had juſtified under the 


CUrit, he muſt have concluded his Plea with prout patet per 


| Recordum, becauſe it would not have been a Reco2d, if he 


had not returned the TUrit ; but though he never returned 
it, tis ſtill a good Juſtification koz the Defendant in this 
Action. 
But tis not abſolutely neceſſary foz a Defendant to con- 
clude his Plea with prout patet per Recordum, becauſe a 
CUrit may be loft. | 
And as to the other Objetton, that the Defendant did not 
traverſe the Impziſonment at anp other Time, &c. that is on- 1 Lev. 211. 
ly Surpluſage ; fo? if the Juſtification is good, the Traverſe ; Ker 2. 
would be wholly immaterial. 1 
The Original gives Jurisdiction to this Court, and by <="* 
Conſequence if that is not returned, the Court hath no Ju⸗ 
risdiction in this Cale; and the Cauſe cannot pꝛoperly be ſaid 
to be in Court ; but if the Sheriff never returned the TUrit, 
how could the Defendant in this Actfon plead prout patet per 
Recordum ; therefoze his Plea muſt be good without ſuch 
Concluſion, and ff his Plea is good, then the Traverſe 
would be immatertal; (ſo the Judgment in the Commorr 
Pleas was reverſed. 


Glynn verſus Yates. 


Bail are li- 


HE Caſe was, (1. The principal died not having furren- able where 
dered himſelf befoze the Return of the ſecond Scire fa- che Princi- 


cias ; and upon a Yotion, the Queſtion was, CUhether the Pute e 
Bail are liable to the Debt. turn of the 


Jt was argued againſt them, that they were liable, fo? in —4 ey 
Striftneſs of Law, upon a Capias awarded and filed again | 
the Puncipal, and non eſt inventus returned; the Bail after- * Moor 7:5. 
wards are liable; 'tis true, by the Favour of the Court, Cre. „ 
they have Time to render the Principal till the Return 16; 
of the ſecond * scire facias againſt them; and therefoze that W. jo . 
Matter ought to be pleaded to the Scire facias, and not to Rog 1% 
be allowed upon a Motion; but it cannot be pleaded, becauſe Rayn. 14. 
tis not Law. | 

To which it was anſwered, that if tis not Law, and 
fherefoze not to be pleaded, tis the greater Reaſon that it 
Hould be determined upon a Motion; fox the Death of the 

Paincipai 


6 Mod, 289. 4 


— 
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Curia. 


Cro. El.738. 
Salk. 101, 


Principal being the ac of God, it ſhall never be pzejudictal to 
the living, and the Plaintiff hath no Damage by the Death 
of the Pyzincipal, becauſe he might have died ik he had been in 
Gaol ; but it would be a great Damage to the Bail, if they 
ſhould not be diſcharged by his Death. | 

The Bail are bound by their Recogniſance to render the 


Pzincipal where Judgment is had againſt him, oz to pay the 


Condemnation Yoney , but by the Courſe of the Court, the 
Pꝛincipal hath Time to render himſelf in Diſcharge of the 
Bail till the ſecond Scire facias againſt them is returned; and 
here the At of God intervened, (viz.) The Pdincipal died, ſo 
that he could not render himſelf within that Time. 

'Tis true, the Gzace of the Court is uſually extended to 
the Bail, where the Puncipal did ſurrender himſelf, but ne- 
ver where he did not; this was the Courſe of the Court 
when Popham was Chief Juſtice, but it was altered. by 
my Lord Coke, and altered again in Crook's Time; that if 
the Pꝛincipal did ſurrender himſelf befoze the Return of 
the ſecond Scire facias againſt the Bail, they ſhould be dil⸗ 
— — but the Jndulgence of the Court never extended 
arther. p 

'Tis wong to ſay, that the Plaintiff hath no Damage by 
the Death of the Pzincipal dying befoze the Time he had to 
ſurrender himſelf ; fo2 tis ſeen by daily Experience, that 
Men will pay their Debts rather than be committed; and ſo 


might the Pꝛincipal in this Caſe, rather than to be rendered in 
Cuſtody. 


Beſides, the Plaintiff is a Stranger to the Bail, and 
there is no Truſt 02 Pꝛibity between him and them; but 
there is a great Truſt between the Principal and the Bal, 
ſo that it ſeems very reaſonable they ſhould ſuffer in this Caſe 
rather than the Plaintiff, who is an innocent Perſon ; fo? 
'tis probable they map have Counter-Security from the 
Painctpal to indemnify them; and therefoze tis moze 
pꝛoper fo2 them, than fo2 the Plaintiff, to ſue his Ere- 
cuto2 02 Adminiſtratoz upon ſuch Counter-Security ; foz tis 
to be pꝛeſumed, that by Reaſon of that Truſt which is be- 
tween them, they may know moꝛe of his Concerns than tig 
poſſible fo; the Plaintiff to know. | 

Do Judgment was given fo2 the Plaintiff againſt the Bail. 


4 
Atkinſon 
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who therein covenanted with the ſaid Atkinſon to perform 


had not ſet fozth, that Atkinſon her Teſtatoz did execute the 


Atkinſon Executrix, &c. verſus Coatſworth. 


PON a Writ of Erro2 on a Judgment in an Action of Efeeve! 
Covenant, the Caſe was, fl. One Snell by Jndenture good. 
of Leaſe demiſed Lands to Atkinſon the Teſtatoz fo; a certain 
Term of Pears. rendzing Rent, and perkozming other Cove- 
vants therein mentioned; and afterwards Atkinſon made an 


Under ⸗Leaſe of the Pꝛemiſes to the Defendant Coatſworth, 


and keep all the“ Covenants in the original Leaſe, to be kept * of which 
— by the ſaid Atkinſon, his Exkcutoꝛs, &c. 02 —— png 
. . W 
Afterwards Atkinſon having made his Mike (the now 
Plaintiff Executrix) died; and the Rent reſerved on the o2t- 
ginal Leaſe not being paid, ſhe the laid Erecutrir bzought an 
Action of Covenant againſt the Defendant Coatſworth, and 
aſſigned fo: Breach the Non-payment of the Rent, &c. and 
upon the general Iſſue pleaded, the Cauſe was tried at the 
Aftiſes in Durham, and the Platntiff had a Uerdi# and Judg- 
ment; and upon a (Urit of Erro2 bzought by the Defendant, 
the Erroꝛ aligned was, fo2 that the Plaintiff in her Declaration 


as One. 


original Leaſe on his Part, fo? if it was not ſigned and ſealed 
by him, then tt was not his Deed; 'tis true, it being execu⸗ 
ted by Snell, it had all the eſſential Qualities of a Deed ; but 
it doth not follow from thence, that tt was the Deed of the 
Teſtatoz, and by Conſequence the Defendant ſhall not be 
bound by a Covenant relative to ſuch Deed. 

It it ſhould be objected, that the Defendant in this Caſe is 
eſtopped by his own Deed (made between him and Atkinſon) 
to ſay that the oztginal Deen is not the Deed of Atkinſon, 
becauſe that very oziginal Deed is recited in his own Deed ; 
the Anſwer is, that this general Eſtoppel doth not bar him 
trom ſaying, that by the firſt Leaſe there is no Rent reſcr- 
ved, 02 fa be paid by Atkinſon ; fo) the Defendant is to per⸗ 
fozm no mo2e than thoſe Covenants which were to be per⸗ 
fozmed by Atkinlon, and the Plaintiff muſt ſhew what thoſe 
Covenants are befo2e ſhe can be entitled to this Afton. 

On the other Side it was agreed fo2 her, that by her De- Eecontra. 
claratton (he hath ſet fo2th, that per indenturam factam inter 
partes prædict' Atkinſon Did covenant, &c. Now theſe lows 
imply, that the Indenture was executed by him on his Part; 
and therckoze ſhe need not ſet kozth all the Circumſtances of 

| F ſigning, 
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ſigning, ſealing and delivering, becauſe her alledging that 

4 Leon. 173. it was made inter partes prædictas implies all the Reſt. | 

Luv. 333. So where the Plaintiff declared, that the Teſtatoꝛ deviſa- 

vit, 02 that the Feoffo2 feoffavit, &c. theſe Mozds imply all 
other Requiſites either to a CUtll o2 a Feoffmeut ; and if ſo, 
then facta in this Caſe implies all Requiſites to the Making 
an Indenture, and convenit all Requiſites to the Making a 

Covenant. | | | 
Belides, the oziginal Jndenture being recited in the other 
in which the Defendant covenanted to perfozm all the Cove: 
nants therein, which on Atkinſon's Part were to be paid, 
done oz perfoumed; he is now barred to (ay there are no ſuch 
Covenants in the oziginal Leaſe, becauſe he hath allowed it 

to be an Indenture, and with ſuch Covenants. 

Curia. The Subſtance of the Objection is, that the Plaintiff hath 
not ſet forth in her Declaration, that the oziginal Indentute 
was ſigned and ſealed by Atkinſon on his Part, o; that it was 
his Deed; fo2 if it was not, then the Defendant is not 
bound to perfozm the Covenants therein contained; but the 
Plaintiff hath alledged, that it was an Jndendure faQa inter 

partes prædictas, which implies that both Snell the oziginal 
Leſſoz, and Atkinſon likewile ſigned the Deed; and co it be- 
came the Deed of both Parties ; fo2 where an Jndenture is 
made between two Parties, that muſt be implied, and the o⸗ 
ther Circumſfances of ſealing and delivering it as his Deed, 
need not be let fo2th. | | 

Moor 2 And as to the Eſtoppel, tis very full againſt the De: 

Poph. AF, fendant, fo2 he hath covenanted in the ſecond Leaſe to 

872. perfozm all the Covenants in the oziginal Leaſe, which 
on Atkinſons Part were to be paid, done oz perfozm- 
ed, by which he is now eſtopped to ſay, that there are 
no ſuch Covenants in the oziginal Leaſe. 

So the Judgment was affirmed. 


The King verſus The Mayor and Common Council 
of Bedtord. 


Election of HERE being a Rule of Court made againſt the May- 
a Burgeſs 1 or and Common Council-Men of Bedford, to ſhew 


- _— Cauſe why an Inkoꝛmat ion ſhould not be filed againſt them, 


fo an undue Election of a Burgeſs of the ſaid Boꝛough; the 
Caſe appeared to be thus: 
1 


ſſ. The 
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ſſ. The Town of Bedford is a Bozough by Pꝛeſcription, 
and Time out of Mind, on the Monday next after Bartholo- 
mew Day had put up 26 Burgeſſes, in Nomination out of 
which they choſe 13 Common Council⸗Men, who, when choſen, 
had Cotes in eleting a Yayo! and other Dfficers in the ſaid 
Bo2ough ; but at the laſt Eleckion, on Monday after Bartho- 
lomew Dap, they put one Benſon in Nomination with 25 
moꝛe, who were Burgeſſes, but. Benſon was not, he being 
only a Freeman of the ſaid Bozough ;z and he was choſen by 
the Bajozity of the other 25 Burgeſles, to be one of the 13 
Common Council⸗Men. | 

Afterwards, the Mapoꝛ finding that Benſon was not quali- 
fied to be one ok the 26 Burgeſſes, fo2 the Reaſon bekoze⸗ 
mentioned, pꝛoceeded to a new Elefton, and then they choſe 
one Deveureux to be a Burgels in the Room of Benſon; and 
now Hughes, who was one of the other 25 Burgeſſes, and 
put in Nominatton, as afozeſaid, and who was duly qualified, 
and had moſt (totes to be a Common Council⸗Man nert to 
the ſaid Benſon, pꝛolecuted an Jnfozmation againſt the Mapoꝛ 
and the 12 Common Council⸗Men, as not being choſen by 
26 qualified Burgeſſes; fo2 that Benſon, one of the 26, was 
a Freeman and no Burgels, and therekoze the whole Election 
void, as not warranted by the Cuſtom of the Bozough. 

But the Counſel fo2 them inſiſted, that the Rule might be 
diſcharged; fo2 when an Election is made by ſeveral Perſons, 
whereof (ome are qualified to chuſe, and ſome not, 'tis good 
as to the Perſons qualified; fo2 if it ſhould be otherwiſe, and 
the Election wholly void, and that they cannot re:elect, there 
would be an End of this Bozough by Pꝛeſcription, foz then 
they can neither have Burgeſſes no2 Common Council⸗Men, 
who are to name the Bailifls, and who have Uotes at the E⸗ 
lection of a Mapoꝛ. 

Therekoze to avoid this Jnconvenicnce, ik one unqualified 
Perſon is choſen, they may elect another who is qualified, as 
ſoon as they underſfand he is unqualified ; and this hath been 
the conſtant Courſe in this Bozough. 

But this was dented by the Counſel fo2 the Pꝛolecutoz, fo2 
they inſiſted, that where an Election is made by one 02 moze 
Perſons unqualified ; if 'tis void as to the Perſon elected, yet 
he who hath moſt Uotes nert to the unqualificd Perſon elect- 
ed, ſhall be deemed duly choſen. 

'Tis true, where Perſons apparently unqualified are nomi⸗ 
nated, 02 put up fo2 Candidates, in ſuch Caſe an Election 
made by 02 out of ſuch Perſons, ts intirely void, becauſe tis 
an undue Election, and ſhall — ko; any Part, eſpectally 

2 when 
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Curia. 


when by the Cuſtom of the Place, ſuch a determinate Number . 


of qualified Perſons are to chuſe. 
Now in this Caſe, one of the Perſons nominated to be a 


5Burgeſs, being only a Freeman, and no Burgeſs, and the 


Choice of Common Council-Men being to be made on a cer- 


tain Day, and by a particular Number of Burgeſles; if tis 
not made on that Day, no? by that Number, the whole Elec- 
tion is void, and not as to the unquaiffied Perſon alone; fo? 
if he had not been put in Nomination as a Burgeſs, he might 
have voted as a Freeman, the Benefit whereof was by this 
Means loſt, both as to himſelf and his Friends. 

'Tis true, in (ome Caſes the Bozough might pꝛoceed to a 
new Election, ag where the Perſon choſen did not recetve the 
Sacrament Within a Pear, &c. 02 where he had not taken the 
Oaths, &c. becauſe theſe are Diſabilities which ariſe after 
the Elefion, and might not be known befoze ; but where the 
Diſability is apparent befoze the Eleckion, as it was in the 
principal Caſe, then tis void from the very Beginning. 

The Court declared, that what was inſiſted on by this Mo. 
tion fo2 the ]P2oſecuto2 would introduce a great Jnconvenien- 
cy, fo2 if this ſhould be adjudged a void Election as to the 
CUbole, then the Bozough would be deſtroyed, fo2 there can- 
not be any other Mapoz, 02 any Thing done by Common 
Council⸗Men; 

Therefoze if ſome unqualified (as Benſon was) are put in 
Nomination with thoſe who are qualified, as the other 25 
were, and the unqualified ÞPerſon-1s choſen (as Benſon like- 
wiſe was) it avoids the Election as to him only, and not to 
the other 12 Common Council⸗Men who were duly choſen 
and qualified; and where there is no Fraud, but a plain Mil⸗ 
take, the Re election of a qualified Perſon ſhall be good. 

This was the Opinton of the Chief Juſtice and Two other 
Judges, but the Fourth differed in Opinion, fo2 it was not 
clear to him how 13 Common Council-Yen, who by the 
Cuſtom of the Place were to be choſcn out of 26 qualified 
Burgeſſes, could be lawfully choſen out of 25, fo2 they might 
as well be choſen out of any other Number, if once the Cul⸗ 
tom is bꝛoken. 

However, he was of Opinion, that Hughes, who had the 
moſt Uotes of the 25 Burgeſſes duly qualified, next to Ben- 
ſon who was not qualified, wag duly choſen; therekoze, that 
the Plaintiff complaining ought not to be hindered to try his 
Right upan this Jnfozmation. 
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"This being upon the firit Motion, and the Court being. 
not all of one Dpinion, the Rule was enlarged as to the Per⸗ 
ſon re-ele#ed, and diſcharged as to the reſt. 

And afterwards, on another Day, and upon another Mo⸗ 
tion to ſet aſide the Rule as to the Perſon re-ele#ed, the 
Queſtion was, It one who is unqualified is choſen by a Ma⸗ 
jozity of thoſe who are qualified, and his Eleckion is made 
void, becauſe he is unqualified ; then whether a Perſon who 
is qualified, and hath the MWajozity of Gotes next to him who 
is not qualified, ſhall be adjudged duly choſen, o; whether 
they muſt pꝛoceed to a new Election. 

And it was inſiſted, that Hughes, who was qualified, and 
who had the moſt Uotes next to Benſon, who was not, but 
yet was choſen, ſhall be Deemed to be a duly elected Burgeſs, 
and the new Election of Deveureux ſhall be vold and ſet aſide. 

'Tis no Excule to ſay, that they did not know Benſon was 
not qualificd at the Time he was choſen Burgeſs, becauſe it 
was in their Power to be duly inkozmed of the Truth, fo2 
they had all the Bozough-Books in their Cuſfodp ; and Igno⸗ 
rance can be no Excuſe where they had all the Means of 
knowing the Truth amongſt themſelves. 

Therekoze all the Cotes given to Benſon were thzown awap, 
and he who had moſt Totes next him is duly elected, and the 
Bo2ough ought not to have p2oceeded to a new Election. 


But the Court held the new Election to be good, as well Curia. 


fo2 the Miſtake in not knowing Benſon was no Burgeſs, but 
a Freeman at the Time of his Election to be a Common 
Council-Man, as fo2 avoiding an Jnconvenfency, which o⸗ 
therwiſe would be incurable; (o the Election of Deveureux 
was held good, and the Rule diſcharged. 
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The King werſus Inhabitants of Brickhill. 


n Wo Juſtices of the Peace made an Ozder to re⸗ 
Taxes, tho' move one Green, and his Alike and ſeven Childzen, 
ee from the Pariſh of Horewood to the Pariſh of 
— 44 Brickhill, which Oꝛder was confirmed upon an Ap⸗ 


„ peal to the Seſlions; and both the ſaid Oꝛders being remo- 

a Tenement, bed by Certiorari into B. R. the Caſe appeared to be thus: 

1 ſſ. This Green being a poo? Man, lived laſt at Brickhill, 

dement. at a Place called Roſcoes Tenement, and paid Taxes there by 
the Name of the Dccupſer of Roſcoes, and fo2 that Reaſon 
he and his Mike and Childzen were ſent thither ; and now it 
was moved to quaſh theſe Oꝛders, becauſe this Man ought 
to be perſonally charged to pay Taxes ; otherwiſe he gains no 
Settlement by paying them as Occupant of a Tenement, tho' 
he was likewiſe charged as Farmer thereof at that Time; fo? 
that Tod Farmer doth not pzove him to be Occupant, be- 
cauſe he may let the Tenement over to another, 

But on the other Side it was inſiſted, that paying Taxes 
by the Mame of Dccupant of Roſcoes Tenement, and naming 
him Farmer of the ſame at that Time, is a ſufficient Deſig⸗ 
nation of the Perſon to gain a Settlement there; and the 
Court being of that Dpinton, theſe Ozders were confirmed. 
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The King werſus Inhabitants of Rufford. 


HIS was a Mandamus to the Juſtices ok the Peace, The Statute 
& c. to appoint Dverſeers of the Pooꝛ in the Town of — 
Rufford, who return that Rufford is an extraparochtal excends t 
Place; and therefoze are not to pzovide fo? their ]Poo2. extraparo- 
It was objected againſt this Return, that admitting it was ©! Places. 
true, yet the Juſtices are obliged by the Statute 43 Eliz. 
cap. 2. to appoint Overſeers of the Poor even in extraparo⸗ 
chial Places, becauſe in the enacting Part of the Statute, 
the Wows are general, and extend to all Places, (viz.) 
That the Churchwardens of every Pariſh, and two or more 
Houſholders there to be nominated yearly in Eaſer Week, or 
within one Month after, under the Hands and Seals of the 
Juſtice of the Peace, are to be called Overſeers of the Poor, &c. | 
On the other Side it was ſad, that the Queſtlon in thts Econtra. 
Caſe was, Whether extraparochial Places are within this Act ; 
ko as to the Poor in general, the Common Law leaves them 
to their own Induſtry. oz to the Charity of their Metghbours. 
And it was argued, that extraparochial Places are not 
within that Statute, 
That the beſt Expoſttozs of Acts of Parliament, are the 
Acts themlelves; now this Ack lays, that the Overſeers of 
the Poo mtiſt meet monthly in the Pariſh Church or Chapel, 
which is a certain Indication, that an extraparochial Place 
was not compꝛehended by the Ad, becauſe tis impoſſible fo2 
them to meet in a Church 02 Chapel where there is none; 
and there is a Penalty of 20s. inflicked by the Statute, fo? 
not meeting in ſuch Place. | 
Tf it ſhontd be objected, that it may be a great Hardſhip to 
thoſe who ſhould have a Settlement in ſuch Places, if they 
were not within this Statnte, fo2 then the ]Þoo? could have 
no Relief; the Anſwer is, that it cannot be any Hardthfp, 
becauſe they may remove to the Place where their Parents 
were lettled, and there would be no Hardſhip to any but only 
to Baſtards bozn in ſuch Places. 
The Court was of Opinion, that extraparochial Places are Curia. 
within the CCozdg of the Statute ; koz the Juitices of the 
Beate by the general Mozds have Power to name Overleers 
ttt all Pariſhes, which muſt extend as well to ertraparochtal 1 
Places, as to all Pariſhes in general; and no ſubſequent Pale. 485. 


CUozds ſhall control the general Wozds in the enacting Part; Cro. Car. 4 s. 


and certainly ail the Pooz Ats should be conſtrued to extend King 2 
| to Althoe S. P. 


——— 
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to ſuch Places, as well as to other Pariſhes, when they are with- 
in the ſame Miſchief, and ſhall be ſubject to the Control of the 
Juſtices of the Peace; and the Penalty fo2 not meeting in the 
Church ſhall never be inflited on the Overſeers of the Pooz, 
becauſe the Jnhabitants of extraparochial. Places have no 
Church to meet in; moſt of the Foreſts in England are ex- 
traparochial, and ſo is Chriſt-Church in Oxford, but they 
ought to maintain their own Pooz; therefoze a peremptozp 
Mandamus was granted. | 


Lock verſus Wright. 


Mutual co. IN Covenant on à South Sea Contra, the Caſe was: 

venants, and fl. The Plaintiff Lock by a Dced-Poll covenanted to aſſigg 

of a Condi- South- Sea Stock to the Defendant as ſoon as the Books of that 

gen Pere Company were open; and the Defendant covenanted in Con: 
ſideration thereof to accept the Receipts, and to pay 9501. to 
the Plaintiff on the 10th of November following. 

Afterwards by an AX of Parliament, the Company were 

pꝛohibited to give any Receipts ko ſo long Time; and now in 
an Action of Covenant bzought by the Plaintiff, he declared, | 
that the Defendant, pro conſideratione of the ſaid Stock ſold to 3 
him, covenanted to pay 950 l. to the Plaintiff at ſuch a 2 
Time, and. aſſigned the Bzeach in Non-payment of the 
onep at the Time, (viz.) on the ſaid 1cth Day of No- 
vember. | 

8 And upon a Demurrer to the Declaration, koz that the 

2 — Plaintiff had not ſet kozth, he did aſſign the Stock, oz aver a 

__ . Tender thereof; it was argued koz the Defendant, that this 

rg +, Declaration was ill, becauſe the Plaintiff had not alledged 
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1 vent. 147, the Perkozmance of the Covenants on his Part, which he | E 
377.290. Pugbt to have done to entitle him to this Action, it being in [3 


;Mod. 39. the Nature of a Condition precedent, and not of mutual 

1 Salk, 172. een to pꝛobe which the Authozittes in the Margin were 
cited. 

Econtra. Dn the other Side, the Counſel koz the Plaintiff argued, 1 

that this Declaration was good, becauſe the Defendant was 17 

to pay the Money on a certain Day ; but there was no indeſi⸗ EY 

nite Time fo2 the Delivery of the Stock; fo2 that was ta « 

be delivered when the Books of the Company were opened ; 

therekoze if the Plaintiff was hindered to deliver the Stock 

befoze the Day appointed koz the Payment of the Monep; 

yet the Dekendant ought to pay it on the very Oay he had 4 

cobenanted ſo to do; (oz this was a Contract executed, 4 

| 1 and F 
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and not executory; and from the very Time of the Agreement 
the Defendant had Credit fo2 the Stock; 'tis true, he had no 
Remedy at Law to recover it; but he had a pzoper Remedy 
in Equity, and he could have no other, if he had the Re- 
ceipts, fo? theſe are only an Evidence that he had ſo much 
Stock in the Company. 

Beſides, this is an Action of Covenant upon a Spectaltp 
in which 'tis not requiſite to lap a Conſideration to entitle 
the Plaintiff to the Aion ; therefore though he alledged, 
that he did covenant to aſſign the Stock, &c. and that the 
Defendant pro conſideratione inde dtd covenant to pay the 
Money, this doth not deſtroy the Specialty; fo2 he cannot 
give ſuch Conſideration in Evidence, at oz befoze the Day 
of Payment of the Monep, being tied up by an Ac of Par⸗ 
llament, to which every Man is virtually a Party; and the 
Covenant on the Ocfendant's Part being to accept the Re- 
ceipts when ever the Company would give them, and to pap 
the Boney on a certain Dap, he ought therefoze to pay it on 
that Day, and not to wait the Time of the Delivery of the 
Receipts, which by the oziginal Agreement was indefinite. 


The Court upon the firſt Argument of this Caſe was of Curia 


Opinion, that ſince it was agreed by the Counſel fo2 the 
Plaintiff, that the Defendant had no Remedy fo? this Stock, 
but in a Court of Equity, it would ſcarce be allowed, that an 
equitable Jntereſt will be a good Conſideration to ſuppozt an 
Ackton at Law. 

That the Caſe which comes neareſt to the pꝛincipal Caſe 
in Senſe happened in the Time of the Chief Juſtice Holt, 
which was thus, (viz.) A Man hired another fo2 a Pear; it 
was agreed on all Sides, that the [Perſon thus hired could 
have no Action koz his Cages till the Pear was expired 
but if the Maſter had covenanted to pay it on a certain Day 
within the Pear, in ſuch Caſe an Aﬀion would lie bekoze the 
Pear was ended; but the pzincipal Caſe goes farther, fo 
— the Conſiderdtion was meerly an equitable In⸗ 
tet eſt. 

Afterwards in Trinity-Term following, Judgment was 


giden koz the Defendant, becauſe this Deed of Covenants 


being only a Deed⸗Poll, 'tis fo2 that Reaſon, the Deed of 
the Ockcndant onlp; and therefoze the Covenants cannot be 
mutual, and it would be very hard, that the Plaintiff ſhould 
maintain this Action koz the Money, befoze he transfers oz 
tenders to transfer the Stock, when the Defendant hath 
no Remedy to recover it at Law, but only a Right to have 
it decreed to him in Equity, 

0 Tit 
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Salk. 112, 
171. 


* i Salk, 
112. 


1 Salk. 172. 
Lutw. 245. 


* 1 Sand. 


19. 
3 188. 
Sid. 423. 

1 Vent. 147. 
Lev. 274. 


In all executozy Agreements where the Plaintiff declares 
(as in this Caſe the Plaintiff had done) pro conſideratione 
inde, there the Mozd pro makes it a Condition precedent, 
(i. e.) The Stock mult be afligned oz tendered to be aſſigned 
befoze the Defendant ſhall be obliged to pay the Money; and 
neither of the Parties can have an Action of Covenant without 
averring the JPerfozmance on his Part. 1005 

So is the Caſe of * Colonel verſus Biggs, which was thus, 
(viz.) An Agreement was made, that the Defendant ſhould 
pap ſo much Money within fir Months, the Plaintiff tranſ- 
ferring his Stock, which he agreed to do, the Defendant pay- 
ing the Money agreed on ; it was adjudged, that if either 
Party (ue upon this Agreement, the one muſt aver and p2ove 
a Transfcr of the Stock, oz a Tender to be transferred, and 


the other muſt aver and pzove the Payment of the Money, oz 


a Tender of Papment, becauſe the Transferring in the firſt 
Jart of the Agreement is a Condition Precedent, and tho' 
theſe are mutual ꝛomiſes; yet where one Thing to be done, 
is the Conſideration fo2 doing the other, the Perfozmance of 
that Thing muſt be averred; tis true, the Book goes far- 


ther, (viz.) unlels there is a certain Day appointed foz the 


Per foꝛmance which makeg it exactly like the pꝛincipal Caſe. 
So where in an Action on the Cale, the Plaintiff declared, 
that there being a Diſcourſe of a Boztgage, &c. the Plaintiff 
did agree to releaſe the Equity of Redemption; and in Con- 
ſideration thereof, the Defendant did agree to pay 7 1. then 
there were mutual Pꝛomiſes laid, and the Plaintiff averred 
the Perfoymance on his Part, and that the Defendant had 
not paid the 7 1. Jt was adjudged, that the Releaſing the E- 
quity of Redemption was Part of the Agreement which the 
Plaintiff ought to execute, for it was upon that Conſideratt- 


on, that the Defendant was to pay the Boney; therefoze the 


Releaſe was to pꝛecede, and till that was executed, the Plain 

tiff had no Cauſe of Action. 
Now in the pꝛincipal Caſe, that this was a Deed-Poll they 
grounded their Dpinton upon the Caſe of * Pordage and Cole, 
which was thus, fl. There was an Agreement tn Criting be⸗ 
tween the Parties, that the one ſhould pay 500 J. to the o. 
ther for all his Lands, in Witneſs, &c. This Agreement wag 
mutually executed, &c. and afterwards the Plaintiff bought an 
Action of Debt fo2 the 5001. without averring in his Declara- 
tion, that he had conveyed the Lands, oz tendered a Con: 
vepance thereof: Adjudged that after the Day was paſt, on 
which by the Agreement the Lands were to be⸗ conveyed, the 
Action was well bzought fo2 the Monep, becauſe this was a _ 
tua 
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tual Agreement, upon which either Party hath a e Re: 
medy; but tis otherwiſe where the Pꝛepoſition Pro makes it a 
Condition precedent ; and the Court held that it would have 
been otherwiſe in the Cate laſt mentioned, {f it had been the 
Deed of one of the Parties. 

So Judgment was given fo? the Dekendant. 


Lawrence verſus Jacob. 


PON. a cutit of Erro2 fn B. R. upon a Tudgment in Notice muſt 
the Common Pleas, the Caſe was, The Plaintiff, de #*" 


who was the Drawee of a Bill of Exchange, bzought an AC- of « Bill of 
tion againſt the Drawer ko: Dekault of Payment by the En- Exchange, 


dorſer; and after a Uerdict and Judgment fo? the Plaintiff in . 


the Common Pleas, and a Urit of Erroz in B. K. the Erroz Endorier. 
algned was, that the Plaintiff in his Declaration did not ſet 
kozth, that the Drawer had Notice of the Default of Papment 
by the Endoꝛler; and adjudged, that Notice was requiſite; fo 


the Judgment was reverſed⸗ . 47-2 0-=4= . e Boot 


4 Ferpur Xs -, . e. 5 . —.— . Er, reel SI Gere. 2, + 
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"Colvin verſus Fletcher 


Sap 1, OTITAR 


838 &c. againſt the Defendant, who after a general Reculaney 
Jmparlance, picaded-Recuſancy in Diſability of the Per- _ 
ſon of the Plaintiff; and upon a Oemurrer to this [Plea ft , | , - 
was objefed, that it ought not to be allowed after an Impar. 1 Mod. 14. 
lance, becauſe Pleas in Otſability are dilatozp, and therefoze i Lev: 1124 
ſhould be pleaded at firſtz and to prove thts, the Caſes in the! 055%, 

* Matgin were cited. 135 

Co which it was anſwered, that the Reaſon of thoſe Caſes 
doth not come up to the pꝛelent Caſe, becauſe thoſe were all 
Pleas in Abatement of the TUrit ; and in luch Caſe, if 'tis a- 
bated, the Platntiff may have a new TUrit, but this is in Dil- 
ability of having any Uirit at all. 

2d Objection was, that this PDlea is ill, fo2 that it con- 1 to6. 128. 
cluded prout patet de recordo, fo2 the Convittion of Recu- ; Lev. 334 
ſancy being at the Sefſions, which is a Recozd of another 1 
Court, it ſhould be pleaded with a Profert hic in Curia (ub 201. 
pede ſigilli; beſides, this Recoꝛd being made by the Clerk of 
the Peace, is f traverſable, fo2 he is no moze than a mint. 11 Leon 203. 
ſterial Ollicer, and therefoze tis not a Recoꝛd to conclude the or 34 
Judgment of this Court, ſo ought not to be pleaded here as 


a Reco2d. 
| 8 2 To 
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For the 
Plaintiff. 


4 


For the De- 
fendant. 


Co. Litt. 127. 


b. 
2 Lev. 19. 


To which it was anſwered, that if the Recozd of it (ſelf 
made the Diſability, then it ought to be pleaded (as objefed 
on the other Side) ſub pede ſigilli; but this Reco2d did not 
make the Diſability, fo2 tis no moze than an Evidence of it. 

'Tis true, the Clerk of the Peace in certifying this Re- 
cod, is but a miniſtertal Officer; but tis not a material Ob⸗ 
jeftion fo2 the Plaintiff to ſay ſo, becauſe he hath an Oppoz⸗ 
tunity to traverſe it, and to try the Fa; but here the Plain⸗ 
tiff by demurring to this Plea hath owned the Fact, which o; 
therwiſe ought to have been p2oved by the Recozd. 

But this was denied by the Counlel fo the Plaintiff, who 
argued, that by the Demurrer the Fa was not confeſſed ; fo 
the Plaintiff demurred, becauſe the Defendant had not plead- 
ed the Fat, and not to the Fact pleaded. 

3. The third Objeckton was, that the Statute 3 Jac. cap. 4. 
gives the Seflons Power to make Pꝛoclamation againſt Re- 
cuſants to render themſelves, &c: which if they do not, and 
that the Default is recozded, that ſhall be taken fo2 as ſuffict- 
ent a Convictton as a Trial by Uerdict ; now the Defendant 
bath not pleaded, that any ſuch Default was recoded at the 
Seſſions; therefoze this being in a criminal Caſe, wherein 
the utmoſt Certainty is required, this Plea cannot be good 
without purſuing all the Circumſtances required by the Act, 

The Anſwer was, that the Statute requires the Convic- 
tion ſhould be certified into the Exchequer with ſuch conve- 
nient Certainty, that the Court may award Pꝛoceſs thereon ; 


and the Defendant hath pleaded, that it was certified there, 


which could not have been done unleſs the Default had been 
reco2ded at the Seſſions. 

(4.) Another Objedion was, that this Plea was wꝛong con- 
cluded, fo2 tt was, that the Defendant eat inde fine die, 
when it ſhould be Ideo loquela præd. remaneat fine die quouſq;. 

To which it was anſwered, that the Pꝛecedents are other- 


wiſe, and thoſe in the Margin were cited to pꝛove tt. 


1 Lev. 222. Raſt, Ent. 319, 320, 333, 334. Thompſon Ent. 291. 


(5. The fifth Objetion to this Plea was, that the Oefen- 
dant did not ſet kozth, that the Plaintiff had not taken the 
Daths ſince the King's Acceſüon to the Crown; fo? if in 
Fad he had taken them fince that Time, then the Statute 
doth not extend to him, therefoze this Matter ought to have 
been ſpeciallp ſet fo2th like a precedent Condition, by him 
who is to have the Benefit of it, (viz.) That the Plaintiff 
was a Pcrſon on whom the Act attaches. F 
1 02 


Term. Paſch. 7 Georgii, 1722. 45 


Fo by the Statute 1 Georgii, tis enaded, that all Perſons * Georgi, 
who ſhall take and ſubſcribe the Oaths in the Manner au 


pointed by that Ac, are indemnifled'from any Penalties and 


Incapacities, &c. incurred by any fozmer Neglef. 

The Anlwer was, that by the next Claule in that Statute 
ft appears, that this doth not extend to any Perſon, other 
than ſuch who entitle themſelves to any Dffices 02 Places of 
Truſt, foz thole only are indemniſied from any Jucapacity in- 
curred, and may bꝛing any Action if they have taken the Daths 
ſince the King's Acceſſion to the Crown. Sed adjournatur. 


The King verſus Selte. 


HE Defendant was indided at the Aſſes fo2 Forging 4 Rule was 
the Stamps, and appeared there upon his Recognizance abe up 
to anſwer the ſaid Jndictment, and pleaded Not guilty; and Record with 
upon his Trial he was convicted; but upon a Motion in Ar- — —.— of 
reſt of Judgment it was ſet aſide; afterwards he erhibited a 1 : 
Bill in Chancery againſt the Pꝛalecutoz of the Jndinment, 
who pleaded this Convixton of Fo2gery in Bar to the laid 
Bill; and now the Plaintiff in Chancery moved the Court of 
B. R. that the Recow might be made up with the Arreſt of the 
Judgment, fo2 that by a Miſtake of the Clerk of the Allize that 
was not recozded, noz did there any Notes thereof appear in 
his Books, but only that he was bound over by Recogntzance 
to appear at the Aſſizes, and that he did accozdingly appear 
and ſaved his Recognizance; all which Matter being evident 
to the Court by the Recows of the Afizes; but yet they 
would make no Rule fo2 the Reco2d to be made up with the 
Arreſt of Judgment, becauſe a Pꝛecedent of this Nature 
might be of dangerous Conſequence, and therefoze deſired 
that the Cauſe might be put into the Paper, and ſpoke to a- 


Fain, that it might be judictally determined. 


The King verſus Okey. 


1 PON a Motion to file an Inkozmation againſt the De⸗ Information 
kendant (who was a Juſtice of the Peace) fo2 ſending gan g Ju. 
the Pꝛolecutoꝛ to the Houſe of Cozxefffon without a ſufficient for ending 
Cauſe; the Rule was, that he ſhould ſhew Cauſe on ſuch a one to the 
Day, why the Jnfozmation ſhould not be ſned; and now he ae en. 
ſhewed this koz Cauſe, (viz.) That the Pꝛoſecutoz was a ou Cauſe. 
Servant to L. R. who complained to the Dekendant, that = 
al 
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ſaid Servant was ſawcy, and gave his (the Maſter's) 


Hozſes too much Com. 
Curia. The Court held this was not a ſufficient Cauſe to ſend a 
Man to the Houle of Correction, ſo Leave was given by the 
Court to file an Jnfozmation againſt the Juſttce of the Peace. 


r 


1 
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D E 
Term. Sanct. Trin. 


Anno 7 Georgii, 1722. 


Mayhoe verſus Archer. 


A Farmer no NN a ſpecial Uerdict, the Caſe was thus, (viz.) The Jury 
how cog found that Richard Baxter rented a Farm, fo2 which he 
tute of Bank- paid 300 l. per Annum, and that he planted Potatoes 


on Part of the Lands which he farmed, and that he 
bought great Quantities of Potatoes to plant there, and 
that fo2 ſeveral Pears paſt he dealt with ſeveral Perſons in 
Potatoes at ſeveral Times and Places, and had employed 
TUare:houſes, where he put in Potatocs, and had ſerved le. 
veral Markets therewith, and had ſold great Quantities there. 
of ko; Profit, and foꝛ his Living, &c. | 


Upon this ſpecial Verdict there were two Points raiſed. 


rupts. 


(i.) I the Jury have found enough to make Baxter a Tra- 
der within any of the Statutes made againſt Bankrupts. | 

(2.) Whether a Farmer who ſells Potatoes, tho he buys 
ſeveral other great Quantities thereof, and gets his Living 
thereby, is within any of the ſaid Acts. $4 

1 2 | 


As 


— 
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As to the firſt Point it was argued, that the Jury had 
found enough to make Baxter a Trader within the Statutes 
of Bankrupcy; fo2 tho Farmers oz Jnnkeepers quatenus ſuch, 
are not within thoſe Statutes ; pet as Traders they are, 
and here tho' the Jury have found that Baxter was a Farmer, 
pet they likewiſe find that he was a Trader in Potatoes 
which he bought and ſold; and there is a Cale adjudged in 
this very Point, (viz.) * If a Farmer bups and ſells Butter 
and Cheeſe, he ſhall be accounted a Trader; and that ſuch a 
Trader failing to pay his Debts, is a Bankrupt, and by this 
Means he is a Criminal; and therefoze the Law ſhall be 
conſtrued againſt him very ſtrip in Favour of his Credito!s. 

Ik a Yan hath ſeveral Trades, whereof one is within, and 
another not within the Statutes; pet he ſhall be accounted 
a Trader ſo as to make him a Bankrupt, and ſo ſhall a 
Lawyer dealing in Coals. 

And the dealing moze in one Commodity than in another, 
doth not alter the Cale; ko: no Man (ercept the Trader 
himſelf) can tell in what Commodity he moſtly deals; there- 
foꝛe that Trading which is the moſt viſible Means of his Liveli⸗ 
hood is to be regarded. 

Now in the p2incipal Caſe tis apparent, that by dealing 
in Potatoes Baxter got Credit, and pꝛobably of ſeveral Per- 
ſons who did not know that he rented a Farm; but if he did 
not, yet there are ſufficient Noms in this Uerdit to make 


him a Trader, it being found that he ſold ſeveral great Quan- 


tities of Potatoes, Oc. | | 

(2d Point.) There are many great Hop Merchants fn Eng- 
land, who have Hop-Pards of their own ; but pet ſhall be 
accounted Traders, ſo as to ſubjeck them to the Sta- 
tutes of Bankrupcy; and this Trade of dealing in Pota- 
toes, tho' he was likewiſe a Farmer, may be compared to 
that Caſe where the Plaintiff libelled foz Tithes of Fag- 
got- Wood ; and the Defendant ſuggeſted fox a Pꝛohibition, 
that no Tithes ought to be patd fo; Oak-Faggots; the Plain- 
tiff in his Pꝛaper fo2 a Conſultation may ſhew, that the De- 
fendant had ſo ſozted the Faggots, that it was impoſſible fox 
him to take the Tithes of the one, without the other. 

Jt was argued on the other Side, that this Caſe as found 
by this Gerdict, is not within the Intention of any of the 
Statutes of Bankruptcy, becauſe tis found that Baxter 
got his Livelihood by buying and ſelling of Potatoes; fo? 
if he bought ſome, and had ſome of the Szowth of the 


Lands which he rented, he is not a Trader within 2 
| 0 


4 


March 35. 
1 Vent. 166. 
129. 

LEY. 17. 
I Sid. 411, 


Yel. 119, 
Poph. 38. 
3 Cro. 347, 
366. 

2 Lev. 80. 
1 Sid. 38. 
T. Jones 438. 


Econtra, 
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Curia. 


A ſpecial 
Verdict a- 
mended. 


of thoſe Statutes; foz a Farmer who bought and ſold 
Cattle was adjudged no Trader, ſo as to make him a 
Bankrupt ; no2 an Innkeeper who lays in Malt and Cozn, 
neither (hall a Farmer who deals in Turnips be accounted 
a Trader. | 123-3739 606 

The Court being divided, no Judgment was given, 
but two of the Judges ſeemed to be of Opinion, that 
where a Man bought great Quantities of Wool or Hops, 
tho' he hath a Farm, and Sheep of his own, and ſeve- 
ral Hop-Gardens, he ſhall be accounted a Trader in thoſe 
Commodities, and ſo ſhall an Jnnkeeper, if he turn Cozn- 
Chandler. 

'Tis true, the Jury have not found that Baxter got 
the chiefeſt Part of his Livelihood by buping and ſel- 
ling Potatoes, but tis not the Quantity which is ma- 
terial, ik 'tis in Pꝛopoztion to other Goods which he 
buys and ſells; fo2 if a Man hath an O2chard, and buys 
ſeveral Quantitics of Fruit of other People, tho' not (o 
many as he hath in his own Oꝛchard; yet this ſhall make 
him a Trader, and conſequently ſubject him to the Statutes 
ok Bankrupcy. 

The two other Judges were of a contrary Opinion, 
(viz.) that here was not enough found by this Gerdig 
to make Baxter a Bankrupt; foz a Farmer is no Tra- 
der within any of the Acts befoze-mentioned, quatenus a 
Farmer; and tho'heuſes another Trade, yet if that is not the 
pꝛincipal Means of his Livelihood, he is not a Trader with- 
in thoſe Statutes ; tis true, if buying and ſelling in any 
Trade is the chiekeſt Means of his Livelihood, then he is 
a Trader within the Acts of Bankruptcy; but that is Mat⸗ 
ter to be given in Evidence, and found by the Jury which 
was not done tn this Caſe. | 

Therefoze they held, that this was an inſufficient Uer- 
of, becauſe the Jury did not find that Baxter, by buying and 

ling Potatoes, got the chiefeſt Part of his Livelihood, o; 
that it did exceed his farming Trade, fo2 all that the Sta- 
tute requires is, that Trading ſhould be the chief Matter to 
make him a Bankrupt. | 

Afterwards in Trinity-Term the Counſel fo2 the Plain⸗ 
tiff finding the Judges differed in Opinion, thep moved fo? 
a Venire facias de novo, 02 that the Court would give Leave 
to mend this ſpecial Uerdit upon the Affidavit of one of the 
CUitneſſes at the Trial, that Baxter bought Potatocs ſe: 
veral Pears, to the Ualue of Five hundzed {Pounds per an- 
num; and thereupon a Rule was made fo? the other ”"_ to 

4 | | cw 
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ſhew Cauſe why the UGerdict ſhould not be amended, and the 
Cauſe which they ſhewed was, that tho' this TUitne(s han 
ſwo the ſame Thing at the Trial; pet it was without 
Pꝛecedent to have a Gerdict (which is a Recozd) to be a- 
mended by ſuch an Affidavit; fog tho' it was the ſame which 
was given in Evidence befoze; pet the Jury did not believe 
it, 02 pzobably there might be other Evidence at the Trial ta 
diſpzove tt. | 

But the Court was of Opinion, that a ſpecial Uerdif 
might be mended by Notes taken by the Clerk at the 
Trial, 02 on P2oof of the Certainty af what was then gi⸗ 
ven in Evidence, and the ſame was ruled accordingly upon 
Payment of Coſts. 

Nota; This Caſe was between two Creditozs of the 
Bankrupt, fo2 the Statute 21 Jac. cap. 19. gives no Pꝛece- 
dency between the Creditozs of a Bankrupt, though the 
Debts are due to ſome upon Recogniſances oz Judg- 
ments, oz other Specialties, and to others upon Simple 
Contrads; foz tis enacted by that Statute, that in the 
Diftribution of the Bankrupts Eſtate, no moze Reſpect 
ſhall be had to the Debts upon Judgments and Specialties, 
&c. than to other Debts. 


The King verſus Inhabitants i St. Peter's Pariſh 


in Oxfor 


HE Caſe was thus, ſſ. Mary Norris was hired koz a 
Pear in Chriſt-Church in Oxford, and afterwards li⸗ 
ved with her Miſtreſs three Months of that Pear, in the 
Pariſh of Fawley in Berks, her Miſtreſs being a Viſitor 
there, and the ſerved the remaining Part of that Year in 
r in Oxford, that being an extraparochial 
lace. . | 
Afterwards ſhe being pooz, and likely to become charge: 
able, went into the Pariſh of St. Peters in Oxford, and from 
thence ſhe was removed by the Oper of two Juſtices, to the 
Pariſh of Fawley, as having gained a lawful Settlement 
there (as they appzehended) by the three Months Service ; and 
upon an Appeal, that Ozder was quaſhed, the Seſſions being 
of Opinion, that ſhe gained a Settlement in Chriſt- 
Church, that being the Place where the Service determined. 
Both which ©Owers being removed into B. R. by Certiorari, 
it was inſiſted, that the Selllons Ower might be quached; 
fo2 tho' Chriſt- Church was the Place where the Service de⸗ 
| | termined 


Xx 


A Servant 
living with 
a Viſor 
gains a Set- 
tlement. 
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Cu ria. 


termined, and by Covſequence ſhe gained a Settlement there 


after the firſt Settlement gained at Fawley ; pet ſhe could 
not be ſent thither, becauſe Chriſt-Church betng an extrapa- 
rochial Place is not within any of the Statutes relating to 
the Settlement of the Poo2 ; fo2 thoſe Statutes require, 
that the Hiring ſhould be in Town or Pariſh, where there are 
p2oper Officers to take Care, that the Þiring ſhould not be 
fradulent to charge the Pariſh, and that the Maſter Himſelf 
might be removed, if he had no Settlement there, and was 
likely to be chargeable. - 

Jf a Servant is hired in Ireland, and ſerves Part of his 
Time in a Pariſh of England, he gatns no Settlement 
in that Pariſh; therefoze Chriſt-Church having no Pariſh- 
Dfticers, and being neither a Town 02 Pariſh, ſhe can- 
— — ſent thither, foz which Reaſon ſhe muſt remain at 

awley. 

On the other Side it was argued, that this cloman had 
gained a Settlement in Chriſt : Church, and could have none 

at Fawley ; fo tho a Servant who lives with a Lodger 
gains a Settlement as his Maſter doth; yet a Ser⸗ 
vant who lives with a Viſitor doth not; koz if he ſhould, 
then any Ban who is likely to be chargeable to a Pariſh, 
may be hired by one who intends to make a Uiſit there, and 
ſhall gain a Settlement where ſuch Giſitoz continues foz 
ſome Time; fo2 as ſuch he cannot be removed, but as he 
ſerves a Lodger, he may. 

Beſides, ik the Seſſions O2der ſhould be affirmed, that 
would be concluſive to St. Peters, it being an Ozder affirmed 


upon an Appeal; to which it was anſwered. that it would be 


concluſive only as to the contending Pariſhes, but not to a 
third Pariſh. 

The Court held, that when a Servant continues in the 
Service of a Viſitor, he gains a Settlement ; fo2 he cannot 
be removed, unleſs the Pariſh ſhew that he was bzought oz 
came thither on Purpoſe that he might have a Settlement ; 
fo) the Statute doth indefinitely, and without any Exceptt- 
on appoint, that where the Service is fo2 fozty Daps, it 
ſhall gain a Settlement; therefoze it ſhall have a favourable 
Conſtruckion in Behalf of the Pooz. 

So if a Moman is delivered of a Baſtard⸗ Child in ſach a 
Pariſh. the Birth gains a Settlement, but not if ſhe is 
ſent thither on Purpoſe fo2 that End, oz if her Settlement 
was conteſted bekoze ſhe was delivered. 
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Tho' the Miſtreſs in this Caſe wag a Viſitor, and no Lodg- 
er, that doth not alter the Caſe, becauſe the Service was in⸗ 
tirely independent of her; and as to the Dbjeition that the 
Statute requires, that the Hiring ſhould be in a Town 02 
Pariſh, and that this Servant was hired neither in the one 02 
the other, but in an extraparochial Place; this is of no 
Weight, fo2 a Servant map be laid to be hired in every Pa⸗ 
riſh where he ſerves, as well as a Man who ſteals Cattle in 
one County, and dzives them into another County, may be 


ſaid to ſteal them in either County, 


Winnington verſus Briſcoe. 


HE Plaintiff bought 10001. South- Sea Stock of the De- An Agrec- 
fendant, on the roth Day of Auguſt, 1720. fo; which gui er 
he (the Plaintiff) agreed to pay 11250 1. and had paid 3000 l. performed 
Part of the Money; and the Okendant pꝛomiled to give him wal not pre- 
(the Plaintiff) Receipts fo; the ſaid 10001. Stock, as ſoon Perce 
as the Books of the Company were open ; but befoze they 
were opened an Act of Parliament was made, pꝛohibiting any 
moe Receipts to be given out, &c. whereupon the Plaintiff 
bꝛought his Action againſt the Defendant fo2 the 30001. he 
had paid to the Defendant as (ſo much Boney he had recefved 
to his (the Plaintiff's) Uſe : The Queſtion was, TUhether the 
Failure to deliver the ſaid Receipts ſhould ſubject the Defen- 
vant to this Action, 02 whether the Defendant himſelf might 
not have an Afton againſt the now Plaintiff fo2 the remain⸗ 


ing 82501. 


The Court was of Opinion, that the Receipts being no Curia. 
Part of the Conſideration, but only an Evidence of the q- 
greement between the Parties, which Agreement being im- 
poſſible to be perkozmed by an At of Parliament intervening, 
ſhall pꝛejudice neither Party; and the Subſcription it ſelf, 
which the Defendant is ſtill ready to give, is but an Evi⸗ 
dence likewiſe of the Agreement; but the Credit he hath is 
the Subſtance. 


Maſon verſus Buſhel. 
HE Plaintiff brought an Action againſt A. B. late of H. here the 


&c. Yeoman, the Defendant pleaded in Abatement, that oo” _ 


he was a Horner; and upon Demurrer to this Plea it was Addition to 
argued, that Yeoman was a good Addition within the * Sta- PE Name: 
H 2 tute 71. f. cap. f. 
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tute 1 H. 5. by which tis enaﬀed, that in original Writs where 
Exigent ſhall be awarded, the Addition of the Defendant's 
Condition and Dwelling ſhall be inferted ; now here there 
was the Addition of Yeoman, which the Defendant muſt be if 
he is not a Gentleman, and a Horner may be a Yeoman, (i. e.) 


an ozdfnary oꝛ common Perſon; and if lo, then the Plaintiff 


hath Eletion to name the Defendant, either by his Degree 02 


Condition, oz by his Myftery 02 Trade; and this being a 


Plea in Abatement, the Defendant ought to have given the 
Plaintiff a better TUrit, and that directly in the lame Species 
of Addition, and oppoſite to the Addition of Yeoman, which 
he ſhould have pleaded. 

The Court was of Opinion, that the Oefendant ought to 
have given the Plaintiff a better Writ in the ſame Species of 
Addition, otherwiſe he would take away his (the Plaintiff's) 
Election of Addition of his Degree 02 Myſtery, fo2 an Horner 
and a Yeoman are not tnconſiſtent ; therefoze the Plea was 
adjudged ill, and the Defendant ruled to anſwer over. 


Brown werſus Reyland. 7. 4-4 557 


CON N Action on the Caſe was bzought by the Plaintiff as a 
er Pariſhioner of the Pariſh ok C. againſt the Defendant, 
of theVeſtry- being the Clerk of the Teſtry there, fo2 Cutting the Ueſtry- 
wheat e Dooz, and keeping the Plaintiff out of the Room, ſo that he 
be preſent to could not come in to vote, &c, And upon a Demurrer to the 
vote at an E. Declaration it was inſiſted fo2 the Dekendant, that an Action 
lecion for would not lie in this Caſe, koz if it ſhould, then every Pa⸗ 
cers. riſhfoner who was kept out might have the like Action; there: 
* 5 Rep. ;2. fO2e to avoid * Multiplicity of Suits, this will not lie againſt 


dingy the Defendant, unleſs he had ſet fozth ſome particular Da⸗ 
12,15, mage done to him. | 4 
Curia; The Plaintiff, as a Pariſhioner, hath a Right to 

be pꝛeſent and vote in the UGeſtry at the Elefton of Pariſh-Df- 

ficers; and as to all Bates with which the Pariſhioners are 

cro. Eli. charged; fo. that this Aion is his proper Remedy foz the In⸗ 
72 jury done by the Defendant, by hindering ta come into the 
Ueſfry-room ; fo2 if it would not lie he hath no other Remedy. 


Sheers verſus Lammas. 
i_——— Replevin, &c. the Defendant avowed, ſetting fo2th, that 


h ti- | 
ey Boy of 1 T. S. being ſeiled in Fee of the Place where, &c. made a 
Entry :=+. Leaſe thereof to the Plaintiff, habendum for 19 Years from 
o 1 7 


not ſet fort 
vet good. Michaelmas, 


2 
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Michaelmas, &c. rendzing Rent, &c. and afterwards deviſed 
the Lands to the Defendant and his Heirs, and died; then he 
ſets fo2th, that the Plaintiff in Replevin Virtute dimiſſionis 
predict, intravit (but did not ſay on what Day) & fuit inde 
poſſeſſionatus, and that ſo much Rent was due on ſuch a 
Day, and being in arrear, he diſtrained, &c. and ſo juſtiſied 
the Taking; and upon a Demurrer to this Avowzp it was 
_ objected, that the Entry was laid too general, fo; it ought to 
be Virtute cujus quidem dimiſſionis (the Plaintiff in Reple- 
vin) intravit on ſuch a Day, & fuit inde poſſeſſionatus; be- 
cauſe unleſs the particular Day of his Entry is let fozth, he 
might enter befoze the Leale commenced, and then he could 
be no Termoꝛ, but a Diſſeiſor; and in ſuch Cale the Avowwp 
ought to have been fo2 a Treſpaſs, and not fo; Rent, fo? 
wherever an Action of Debt is brought for Rent reſerved on a 
Leaſe for Years, 02 where a Juſtification is made foꝛ Rent ar- 
rear on a Leaſe, it muſt be ſpectally ſhewed, that the Perſon, 
from whom the Rent is due, entered on the Day the Leaſe 


But on the other Side it was inſiſted, that the Allegation | 


in this Avowyp ts ſufficient to ſhew, that the Entry was befoze 
the Diſtreſs taken. | | 1 | 
Cis true, there is no particular Day ſet koꝛth in this d. 
bow2y, when the Plaintiſf entered; but yet theſe CUlozds, Vir- 
tute cujus quidem dimiſhonis intravit, & fuit inde poſſionatus, 
miſt be intended of a legal Entry by Uirtue of the Demiſe; 
but admitting that he had adually entered befoze the Com: 
mencement cf the Term, yet theſe Tozds, Et fuit inde poſ- 
ſeſſionatus, ſhall be taken to continue the [Poſſeſſion afterwards. 
My Lord Coke, in his Comment on Littleton, hath a pa- 
rallel Caſe, (viz.) If Tenant fo2 Life in Remainder diffeiſe 


Curia. 


the Tenant in Poſſeſſion, he hath gained a Fee by ſuch Dil⸗ 


ſeiſin; but by the Death of the Diſſeiſee that wꝛongkul Fee is 
turned into a rightful Eſtate fo2 Life by Operation of Law. 
So in the pztncipal Caſe, the Continuance of the Poſſeſ- 


See Hob. 72. 
Pope verſus 


ſion by the Plaintiff ſhall be intended by Utrtue of the Leaſe $kinner. 
by which he might defend himſelf in an Action of Treſpaſs oz dieb 128. 


Ejectment brought by the Lefſo2 3 but the Court being not 
clear in Opinion, no Judgment was given. | 


Mills, 2 Cro. 684. Brookbank verſus Taylor. 


But the following being a parallel Caſe, was adſudged in 
Michaelmas- Term following. | 


Macdonel! 


Nith Art ter. 
Caſon. 


2 Cro. 662. 


Nutter Ter. 


3 Mod. 198. 
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Leaſe is made 


Macdonell verſuis Weldon. 


fl. RROR of a Judgment in Replevin bzought in the 
Common Pleas, where the Oefendant avowed, fo2 


mence from that I. S. being leiſed of the Place where, &c. in Fee, demt⸗ 


ſed the ſame to the Plaintiff fo2 a certain Term of Years, to 
commence from the Feaſt of St. John Baptiſt, &c. rendzing 
Rent, and that the Reverfion in Fee came to the Avowant ; 
and that the Plaintiff Virtute dimiſſionis predict. intravit & 
fuit inde poſſeſſionatus, on and from the ſaid Feaſt, c. and 
the Rent being in arrear at ſuch a Time, he (the Defendant) 
diſtrained, and ſo juſtified the Taking; and upon a Demurrer 
to this Avowyp it was argued, that where a Leaſe is made to 
commence from a Day to come, the Day it ſelf is always ex- 
cluſive; and if the Leſſee enters befoze the Commencement of 
the Leaſe, he is a Diſſeiſoz, and no Leſſee. | 

Neither can his continuing in Poſſeſſion after the Com⸗ 
mencement ok the Leaſe, 'tranſpoſe it to be an Eſtate koz 
Pears and purge the Diſſeiſin, becauſe the firſt Entry was by 
Wrong; like an Ejectment, where if it appear that the Entry 

was befoze the Commencement of the Leaſe, the Defendant 
could never be poſſeſſed by Uirtue of that Leaſe; and in this 
Caſe the Avowant ſhews, that the Leſſee is a Difſetſoz, and 
the Contract between him and the Lefſo2 is not ſufficient to 
maintain an Ackion at Law. 
It was admitted, that the Cales cited in the Margin are 
Law; but there is a Difference where the Leſſee enters with 
the Conſent of the Leſſo2 befoze the Commencement of the 
Leaſe, and where he enters without ſuch Conſent ; ko: in the 
firſt Caſe, the Leſſee is a Difſeiſo2 by the Crong done to the 
Leſſoz; but where he (the Leſſee) enters with the Conſent of 
the Leſſoz, there no Wrong is done. | 

Tis true, he cannot demand any Rent due befoze the Com- 
mencement of the Term; but pet by his continuing in Pol⸗ 
ſeſſon, and by the Conſent of the Lefſoz, who hath the Right, 
he (the Leſſoz) may have an Aﬀfon fo2 the Rent arrear. 

The Court held there was a Difference between an Eject⸗ 
ment wherein the Plaintiff is to recover his Term, and an 
Avowypy fo2 Rent; fo2 in the one Caſe the Plaintiff muſt truly 
— — his Title, but ſo much Strictnels is not required in 

e other. : 

Beſides, no Act of the Leſſee ſhall hurt oꝛ impeach the Con: 


trat between him and the Leſſoz, no2 ſhall his (the Leſſee's) 
3 Entry 
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Dap, but continued in Poſſeſion after the Day the Leaſe 
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Entry befoze the Commencement of the Leaſe, diſcharge the oo —_— 
Rent; but he ſhall ill be liable to an Aﬀton of Debt, fo2 the 7, 
Rent Atrear. | 51 

'Tis true, every Difleiſoz is a Treſpaſſer, but not e con- 
verſo without an Ouſter by taking the Pꝛofits, o2 by an actu- 
al Expulſion. 


And in this Caſe, the Leſſee did not only enter befoze the "OR 


commenced ; and that by the Conſent of the Lefſo2 himſelf ; _ 


ſo it ſhall be in his Election to take the Leſſee fo; a Diſſeiſo2 1 
by his tortious Entry; but by no Means to be a Diſleiſo? Salk. 243. 
when he continued in Poſſelllon, by the Conſent of the Leſſo23 

ſo this Avowzy was held good, and the Judgmeut was af- 

firmed by the whole Court. 


The King werſus The Mayor and Burgeſſes of 
| Malmsbury. 


[ [PONa Motion fo2 Leave to file an Inkozmation agalnſt Information 
the Defendants, upon an Affidavit of the Town-Clerk nt 
of Malmsbury, ko; that one Gawen Hart of the ſaid B020ugh ror taking 
of Malmsbury, was admitted to be a Capital Burgeſs thereof tbe Oaths f 
in the Pear 1714. and had not taken the Oaths of Abjuration , Plcdion. 
and Supremacy Whenſhe was admitted; a Rule was made foz not granted. 
the Defendants to ſhew Cauſe why an Inkozmation in Na- 


ture of a Quo Warranto ſhould not be filed; and now the 


Defendants p2oduced ſeveral Affidavits, by which it appeared, 


that the ſaid Hart did take all the Daths which were tendered 
to him at that Time, when he was admitted to be a Capital 
Burgeſs ; and alſo that he had taken the Daths of Abjuration 


and Supremacy fn ſome ſhozt Time afterwards at a Quarter- 


Seſſions held in Wiltſhire, and he himſelf made Affidavit, that 
he believed he had taken all the Daths requiſite fo2 him to 
take at the Time of the Election. 

Ik co, then it plainly appears, that he had not neglected to 
take the Daths out of any Diſaffection to the Government, but 
meerly becauſe they were not tendered to him by the Town- 
Clerk at the Time when he was choſen Capital Burgeſs, he 
(the Town-Clerk) being the pzoper Perſon to tender the 
ſame, and who ſhall be intended to know the Penalty in not 
taking them, F 

And tho' in Rfgour of Law his not taking the Daths made 
his Election void; pet ſince it was meerly thzo' the Neglect 
of the Town-Clerk, and who had now acquteſced without any 

| | manner 
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manner of Pꝛoſecution fo2 above 8 Pears; therefoze this Bur- 
gels ought not to be damnified, eſpecially ſince this Pꝛoſecu⸗ 
tion ſeems to be carried on at the Jnſtance of a great Perſon 
who offered Hart's Wife rooo Guineas the Night befoze the 
Day of the laſt Eleftion-of Members to ler be in Parliament, 
to perſuade her Husband to give his Uote and Intereſt to a 
Þerſon who then food Candidate to be choſen a Repeſenta- 
tive fo2 the (aid Bazough, which ſhe refuſed, as appears by her 
own Affidavit; and therefoze this Town-Clerk was put on 
to pꝛoſecute the Husband. | | | 

Econtra. The Queſtion is not concerning the Misbehaviour of the 
Town-Clerk, but whether this Hart wag duly choſen a Capital 
Bur gels; and it ſeems very plain, that he was not, becauſe 
the Statute requires he ſhould take the ſaid Daths, otherwiſe 
his Election is void; and if ſo, it cannot now be made good; 
neither will Length of Time, o2 any pzetended Ignozance of 
the Statute enable a Perſon. to officiate contrary to the cx- 
pꝛeſs Mdꝛds of the Ack it ſelf. 

Fo2 if he is an Aſurper, the long Continuance in his Of- 
fice will not ſhelter him from an Inkozmation. becaule tis 
poſitively tequtred by the Statute, that he ſhall take the 
Daths befo2e he is admitted to the Office. 

Curis. Ik he did not take the Paths at the Time of his Election 
| to be a Capital Burgeſs, be is not qualified to be a Burgeſs, 
and the Length of Time, wherein he continued to be ſo, will 

not obſituit the Filing an Inkozmatiou againſt bim, but then 

after ſo long a Time there ought to be a clear Pꝛook of his 

willful Refuſal. or voluntary Neglect to take the Oaths; but 
certainly an Inkozmation ought not to be granted upon the 

Oath of the Town-Clerk himſelf, becauſe it was his Fault, 

that this Hart did not take the Oaths; and it was likewiſe 

his Dutp to diſcover the not Taking them, which he had not 

done fo2 ſo many Pears together; thercfoze that Length of 

Time ſhall gain a Pꝛeſumption in his Favour, eſpecially when 

by other Affi davits tis proved, that he took all the Daths he 

believed to be requiſite koz him to take at the Time ok his 

Election. 
So the Inkozmation was not granted. 


Anonimus. 
2 ag HE Cafe was thus, fl. 9 Man by Matriage Articles 
pald ee was to pay 50 l. at 51. per ann. till the whole 50 l. 
ral * ſhould be paid, and in F allure of [Payment of anp 51. then 
my be be was to pay the Whole. 2 The 


brought for the whole upon Failure of Payment upon one of the Times. 


„ 


— . . » Bra 
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The Queſtion was, Whether upon Failure of Payment of 
one 51. an Afton could be maintained fo2 what was then due. 

Jt was argued, that it could not till all the Days of Pay⸗ 
ment were paſt. 

Belides, the Statute fo: amending the Law gives the. 1:6 292. 
Judges Power, upon Payment of Pꝛincipal, Intereſt and Coſts, 3 Rep. -:. 
to diſcharge a Han after Judgment obtained againſt him foz Nep. 52. 
a Penalty; and this ſhall be deemed an equitable Penalty. 

The Power given to the Court by the Statute is to ſfap Curia. 
all P2oceedings on Payment of all that is due; and in the . 
pꝛincipal Cale all the 50 l. is due, and no Part of it is a Pe- 29. 
nalty, but only the Defendant by the Condition of theſe Ax. Cro. El. 113: 


ticles had Time foz the Payment ok the Boney by Parcelg 2 


ag therein directed, the Benefit of which Condition is now 


loſt by his Breach thereof; ſo the [Plaintiff had Judgment. 
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Term. Sanct. Mich. 


Anno 8 Georgii, 1722. 


Coleborne verſus Stockdale. 


pleaded, that the ſaid Bond was given fo: Money won Bond for 
at Play; the Plaintiff replyed, that it was not given fo? -- aq 
Money won at Play; and upon a Demurrer to this Re: 


1 J. an Ation ok Debt on a Bond, 8c. the Defendant pebt on 


plication, it was inſiſted fo2 the Defendant, that it was ill. 
becauſe the Plaintiff did not ſet fo2th, that the Money or any 
Part thereof was not won at Pia; koꝛ by the Statute 9 Annæ, 9 Annz cap. 


tis!“ 
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Econtra. 


Curia. 


'tis enacted, That all Securities, where the Whole or any Part 
of the Conſideration is for Money won at Play, ſhall be 
void ; ſo that 'tis not ſufficient fo2 the Plaintiff to alledge, 
that the Money fo2 which the Bond was given, was not won 
at Play, but he muſt likewiſe add, no2 any Part thereof; fo? 
if any Part is fo2 gaming Money, the entire Specialty is a- 
voided by the Statute. 

CUhere the Plaintiff hath any manner of Right, he may 
alledge it to ſuppozt his Action, and where the Defendant 
pleads but one Fact, there can be but one Reply. 

The Court was of Opinion, that the Replication was too 
large and incertain; therefoze gave Judgment fo2 the Defen- 


Inditment 
for ſelling 
Beer with- 
out paying 
the Duty, + 
not good. 


2 Lev. 39. 
4 Mod. 10c. 


Information 
for prophane 
Curſing and 
Swearing, 
and a Con- 
viction there- 


on quaſhed. 


2. hoY#e. 366. 


The King verſus Gibbs. 


HE Defendant was indicked fo2 ſelling Beer without 
paying the Duty, and upon Mot guilty pleaded, the 
Cauſe was tried, and he was found guilty. 

And it was now moved in Arreſt of Judgment, that this In⸗ 
ditment was inſufficient, becauſe it ſet fozth, that the Defendant 
ſold Beer without paying the Dutp; but did not ſhew to whom, 
02 at what Time it was to be paid, no2 what Quantity of 
Beer he ſold, and conſequently a Conviction upon ſuch an 
incertain Indictment cannot be pleaded to any other fo? the 
ſame Dffence ; neither can the Defendant make any tolerable 
Defence to ſuch an incertain Charge. 

Belldes, in criminal Caſes, the utmoſt Certainty is re- 
quired; therekoze the Quantity of the Dffence ſhould have 
been ſet fozth in this Jndictment, ſo as a Conviffon thereon 
might have been a Bar to all other Actſons and P2oſecutions 
fo2 the lame Dffence ; and fo2 this Reaſon the. Judgment was 
arreſted. 


The King verſus Sparrow. 


Mkozmation upon the Statute 6 & 7 Will. cap. 11. made 

againſt pꝛophane Curſing and Swearing, by which the Df- 
fender fozfeits 2 s. fo2 every Oath (other than a Servant, La- 
bourer, common Soldier or Sailor) ; upon Not guflty pleaded, 
their was a Gerdick fo2 the Pꝛoſecutoz; and it was moved in 
Arreſt of Judgment, that this Jnfozmation was too wide und 
incertain, becauſe it did not ſet fo2th, that the Defendant was 
not a Servant, Labourer, common Soldier or Sailor; = - 
; 2 eing 


— 
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IT 


being in a criminal Caſe, it ſhall be intended, that he was 


one of thoſe Perſons, if it doth not appear that he was not; 
therefoze that Matter ought to have been ſpectally ſet fozth ; 


like the Caſe where the Defendant pleads a Pardon, he muſt 


ſhew, that he is a Perſon not within either, o; any of the 
Exceptions, | A hp os | a. 
Beſides, the Daths ought to have been ſpecified in the In⸗ 
fozmation, that the Court may judge of the Nature of them; 
fo2 otherwiſe the Inkozmer makes himſelf a Judge ok the Fat, 
and that in his own Cauſe, which ſhall never be allowed. 
It was argued on/the other Side, that this Inkozmation 
was good, fo if the Defendant was either a Servant, La- 
bourer, common Sailor or Soldier, he ought to have pleaded 
it, oz to have given it in Evidence at the Trial; but fo2 the 
Reaſons above-mentioned the Conviction was quached. 


Burr Ver ſus Davall. 


HE Caſe was, /: Sir Thomas Davall had two Sons, 
and being taken ill on the 15th Day of April, 1719, he 
made his TUill about four Daps afterwards, and deviſed his 
Eſtate in Eſſex, being about 16001. per Annum, to his eldeſt 
Son, and the Heirs of his Body, and his Middleſex Eſtate 
being about 1700 l. per Annum, to his youngeſt Son, and to 


the Heirs of his Body; and that if either of his ſaid Sons 


died without Jſſue, then the Eſtate of him ſo dying ſhould re⸗ 
main and go to the Survivoz; and if both his ſaid Sons 
ſhould die * with Iſſue, then he deviſed the whole Eſtate to 
Daniel Burr (the Leſſo2 of the Plaintiff) and his Hefrs. 

Both the Sons died without Jfſue, and the Lady Davall, 
the (Uivow of the Teſtato2, and who was his Heir at Law, 
endeavoured to ſet aſide this TUull. | 

And the Queſtion was, Ik Sir Thomas, the Teſfatoz, was 
Compos mentis at the Time he made this TUill ; and to ſhew 
that he was not, tt was argued, that a Father in his Senſes 
would not have left his youngeſt Son a greater Eſtate than 
he left to his eldeſt; who had only his Eſſex Eſtate, and by Ar- 
ticles in Yatriage he was bound to leave his younger Chil- 
dꝛen 10000 J. out of that Eſtate, and his Lady 6001. per 
Annum Jointure ont of that very Eſtate. | ws 

Beſides, Ik the Teſtatoz had been in his Senſes, the 
CUo2ds in his Aut would not have carried an Eſtate to the 
Leſſo2 of the Plaintiff, ko: the Deviſe was to his Sons, &c. 


and that if both died with _ inſtead of without Iſſue, then 
2 1979 2 | to 


Econtra, 


Non compes, 
Oc. what 
Proof ſhall 
not be allow- 
ed to make a 
Man Non 


com pos. 


* Inftead of 
without I. 
ſue. 


60 


Term. S. Mich. 8 Georgii, 1722. 


Econtra. 


Witneſs, an 
Objection to 
him. 


Words in a 
Will muſt be 
taken in that 
Senſe which 
is conſiſtent 
with Reaſon. 


A Servant 
ſhall be ſet - 
tled where 
he ſerves, 
and not 
where he 
was hired. 


to Daniel Burr, ſo that this being a Condition precedent, the 
Plaintiff can have no Eſtate by this (Till. 


Neither ſhall the Pꝛobate thereof by the Executoꝛ add any 


Strength to it in this Court, ſince the Defendant was next 
Heir at Law to the Teſtatoz at that very Time; ſo it was 
held in the Caſe of Sir George Markham and the Lord Moun- 
tague, where the CUiH was p2oved by the Heir at Law; pet 


by the Judgment of this Court confirmed on a Crit of Er- 


5 in the Poule of Loads, it was avoided as to the real 

'Tis no Objection to ſay, that the Teſtatoꝛ was not com- 
pos mentis, becauſe he did not diſpoſe his Eſtate with that 
Pꝛudence another Man might have done, fo2 he himſelf is the 
pꝛoper Judge why he deviſed it in that Manner; and 'tis ve- 
ry pꝛobable, that in his laſt Sickneſs he did not remember 


out of which Part of his Eſtate his CUife was to have her 


Jointure; ſo that if this TTiill (ould be ſet aſide fo2 the Rea- 
ſon ſuggeſted by the Defendant's Counſel, then there would be 
but little Room left foz a Man in his laſt Sickneſs to make 
any Settlement oꝛ Pꝛoviſion fo2 his Family. 

At this Trial the Counſel fo2 the Plaintiff objected againſt a 
CUitneſs pꝛoduced by the Defendant to pꝛove, that the Teſta- 
to2 was not Compos mentis, (vir) That he was to get by 
the Succeſs of this Cauſe. 

To which it was anſwered, that there were but two TUays 
of excepting againſt a TUitneſs, (viz.) Either as to his Dath, 
02 by pꝛobing that he was a diſabled Perſon, and this muſt 
be done on the other Side. 


Then if there ſhould be any Doubt, Whether the Tos 


in the Till were Dying with Iflue, or without Iflue, it ought 


to be taken in that Senſe which makes the CIill conſiſtent | 


with Reaſon and good' Senſe : The Jury found fo2 the 
Plaintiff, 


The King werſus Diſney. 


HIS Caſe was moved in this Term, but ruled in the 
next: 
ſſ. One Diſney was hired in the Pariſh of St. Peter's in Ox- 
ford, by Stonel| his Maſter, who kept a Stable of Hoſes at 
Chipping- Wickbam, fox the London Road, and there he 
ſerved a whole Year, and not in the Pariſh of St. Peter's, where 
be was hired ; afterwards, being likely to be chargeable, be 
was en 'bp an D2der of two Jultices, to ry of 
t. Peter's, 
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St. Peter's, where he was hired, and where his Maſter lived, 
which Ozder was confirmed upon an Appeal. 

And naw upon a Certiorari to remove the ſaid Ozders, it 
was moved, that they map be quaſhed, becauſe it appears by 
the oziginal Ozder, that this Man was ſettled at Chipping- 
Wickham, fo2 there he ſerved a whole Pear; and tho' the Hi- 
ring was fn St. Peter's Parich, pet tis not that, but the Ser- 
vice which makes the Settlement. | 

It was inſiſted on the other Side, that tis moze reaſon» Econtra. 
able the Settlement of the Servant ſhould be where his Ma⸗ 
ſter lives, than elſewhere, becauſe the Maſter might ſettle -/- -- --- 
himſelf in any Pariſh where he pleaſed, tho' he did not live 
there himſelf. 

The Court was of Opinton, that this Man was ſettled at Curis. 
Chipping- Wickham, fo2 tis the Service, and not the Hiring, 
which makes the Settlement; and this is a common Caſe, 
fo2 if a Han hath Lands in two Pariſhes, and keeps Houle, 
and lives in one Pariſh, and hath a Stock of Cattle in an- 
other Partſh, and Servants there to look after them, they 
ſhall be ſettled in the Pariſh where they lerve, and not in the 
Pariſh where they were hired, and where their Walter lives: 

Do the Seffions Ozder was quached. 


The King verſus Fairclough and others. 


"HE Caſe was, ſſ. The Refo? of the Pariſh of C. by a The Re&or 
verbal Agreement let his Tithes to Fairclough and o- Tenor 

thers, paying to him 28. 6 d. per Acre fo2 one Pear, and hisTiches for 
Fairclough, and the other Farmers of the ſaid Tithes, let the * _ tho 
ſame to the reſpetive Tenants of the Lands, paying to them e ether ro 
38. per Acre fo2 that Year, excepting one Tenant, fo2 which che reſpec- 
they received Tithes in Kind, and paid to the Recto2 2s. and ie Land. 
6 d. per Atre. —— = 

Afterwards they, the laid Fairclough and the other Far. more than 
mers were charged by the Church-wardens and Dverſeers of 5 = 
the Poo? of the ſaid Pariſh of C. by a Rate, towards the Re&or; 
maintaining the Poo? of the (aid Pariſh, upon the Statute SG A 
43 Eliz. cap. 2. as Occupiers of the Tithes; and upon an AP» Gs i, the Oe. 
peal to the Seſſions they were diſcharged as to all, excepting cupier of the 
only 7 s. which they were o2dered to pap fo2 the Tithes of that —— 
Tenant, which they received in Kind. ed to 3 

And all this being removed into B. R. by Certiorari; the Poor-Rate. 
Queſtion was, who (hall be accounted the Occupiers of thoſe 
Tithes, either the Farmers Who paid the Kent to the Rectoz, 
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Econtra. 


oz the Tenants of the Lands who paid their Rent fo2 the 
Tithes to the Farmers. 85 | 
It was-argued, that the Farmers were not to be charged 
as Occupiers, they having let the Tithes to the Tenants of 
the Lands; and that tis a ſettled Point, that the Rectoz is 
not an Occupier when he lets his Tithes to farm; and the 
Reaſon is the ſame, that the Farmers ſhall not be Occupiers 
when they let the Tithes to the Land-holders, therefoze they, 


and not the Farmers, map p2operly be accounted the Occupt- 


erg; fo2 if the Farmers had made an Ander leale to I. P. who 
had by Uirtue thereof let the Tithes to the Land-holders, 
they had been the Occupters of the Tithes. 

'Tis true, in Strictneſs the Land-holders have not the 
Tithes till they are ſevered from the nine Parts, but they have 
the Subſtance thereof, (viz.) the Pꝛofits, and tis fo2 that 
Reaſon they ſhall be charged as Occupiers, fo2 the Farmers 
have only a dzy Rent out of the Tithes, which may be double 
that Ualue to the Land-holders, and they (the Farmers) never 
bought the Tithes, but pay ſo much fo2 them to the Refo2 fo2 
a Pear, and the Land-holders pay ſo much to them (the Far- 
mers) therefoze they may be charged at any Time of the Pear 


by the Pariſh-Officers, fo2 the Right of the Tithes is in them 


all the whole Pear, and not in the Farmers. 

On the other Side it was argued, that the Farmers ſhall be 
accounted the Occupers of thoſe Tithes, and that in Regard of 
the 3s. p Acre paid to them by the Land-holders ; and that tis 


impoſſible fo2 the Pariſh-Dfficers to charge any other than the 
Farmers, as Occupiers of the Tithes,- becauſe the Land-holderg 


only ptttchaſe them at Harveſt, and theretoze are no moze Occu- 
piers than Strangers, who may buy them at any Time, if the 


'Land-holders do not agree to purchaſe them, ſo that the Far- 


mers having got the Ualue of the Tithes, ſhall be accounted 


Occuplers thereof; and the Land holders cannot be charged 


with Reſpe# to the Ualue of the Tithes, becauſe the Farmers 


have the Galue, therefoze they (the Land-holders) cannot be 
Occupiers when the Farmers receive the Pꝛofits. | 


And the Court was of that Opinion, (viz.) That the Farmers 


ſhall be accounted the Occupiers of thoſe Tithes; 'tis true, it 
might be otherwiſe if an Under-leaſe had been made thereof, 


but this is a particular Caſe; and it appears by the Rate, that 


2 Cro. 137. 


the Farmers have 6d. p Acre pꝛofit; and if the Rate is aſſeſ- 


ſed on the Pꝛoſits of the Tithes, it ought to be aſſeſſed on them, 


becauſe it doth not appear to the Court, that the Land⸗holders 
had any Pꝛoſit, fo2 they may have a hard Bargain. 
Therefoze they ſhall rather be accounted Buyers of thoſe 


Tithes, than Occupiers; fo2 where an agreement is mad? fox 
4 | TCtthes, 
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Tithes, they ſhall paſs by Map of Bargain, otherwiſe they 
cannot paſs at all, becauſe they lie in Gzant ; and therefo2e 
cannot otherwiſe paſs than by Deed, fo? a verbal Agreement 
fo2 them is good only fo2 a Year. 

The Money which the Farmers receive of the Land-holders 


koz thoſe Tithes ſhall be accounted a Modus; and wherever 


there is a Modus, he who receives it ſhall be taken to be the 


Occupier of the Tithes. 


So where a Man hath a Mood oz ſtanding Con, and 
ſells the lame ſtanding, the Seller ſhall pay the Taxes fo2 
that Year. 

Jn this Caſe the Recto2 who ſerves the Cure fo2 2s. 6d. 
per, Acre ſhall not contribute to the ]Pooz's Tax; but the Far⸗ 
mers who have ſuch a Benefit of ſix Pence per Acre without 
any manner of Conſideration fo2 it, by raiſing ſo much on 
the Land-holders ; therekoze the Seſſions Ozder was quached, 
and the Rate confirmed. 


DE 


Term. Sanct. Hill. 


Anno 8 Georgii, 1722. 


The King verſus Gage. 


Gzephound, and killing four Hares, foz which Ok⸗ Cenfelion of 
fence the Foxfeiture is 51. if not qualified; the Cale * fence 


is a ſufficient 


was thus: > Conviction, 
7. The Statute direxs, that the Conviction ſhall be made the” the Sa 


within three Months after the Offence, upon the Oath of one 1 hen be 
credi- on Oath. 


— 
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Econtra. 


Curia. 


credible Witneſs, which was not done in this Cale; fo2 the 
Man was convicted upon his own Confeſſion, which is not with⸗ 
in the Statute; and fo2 that Reaſon, if the Juſtice of the 
Peace had ſeen him kill a Hare, he could not have convicked 
bim upon his own Utew, becauſe that is not ſuch a Convic⸗ 
tion as is required by this Statute, and he hath no Power 
in this Caſe, but what he deriveth from thence ; therefoze 
the Ac ought to be purſued, and eſpecially where tis Penal, 
as this is, where the Fozkeiture relates to the Conviction ; 
and ik tis not upon Oath as the Statute direfts, then nothing 
ts foꝛfeit ed. 

'Tis true, if this was an Offence at Common Law, it 
might be otherwiſe ; but being made ſo by a particular Act of 


Parliament, the Method of Conviction muſt be purſued as 


therein directed. 

'Tis like the Caſe of removing a poo2 Man to the Pariſh 
where he was laſt legally ſettled, which by the Statute is 
directed to be at the Complaint of the Churchwardens, and 
Overſeers of the Poor, &c. Now if all the Reſt of the Pa⸗ 
riſh ſhould complain to the Juſtices, and not thoſe Pariſh-Of- 
ficers, it would not juſliky their Making an D2der to remove 
the Man, becauſe the Statute direts, that it muſt be made 
upon the Complaint of the Churchwardens and Overſeers of 
the Poor. | 

On the other Side it was argued, that the Confeſſion of 
the Dffender is within the Intentton, tho' not within the 
Letter of the Statute; fo2 the chief End of that Law was to 
give Jurisdiction to the Juſtices of the Peace; now the Con- 
feſſion of the Party being the ſtrongeſt Evidence againſt him. 
ſcif, therekoze where a Juſtice of the Peace convicts an Ok. 
fender upon a better and ſtronger Evidence than required by 
the Statute, ſuch Conviction muſt be good, eſpecially ſince the 
Act is only directozy, (viz.) That the Juſtices ſhall not convit 
without good Evidence. ö 

As where a Statute direts, that a pzomiſſozy Mote, ſhall 
be payable to one, oz his Owder; pet where it was made pay⸗ 
able to one alone without the Moꝛd Order, it was held good, 
and within the Statute. | 

By the Opinion of 3 Judges this is a good Conviction ; fo?2 
tis plain that the Defendant was guilty of the Dffence ; and if 
his Conkeſſion had been made any where elſe, and not to the 
Juſtice of the Peace; pet if ſuch Confeſſion had been pꝛoved, 
the Juſtice might have convicked the Offender ; now here was a 
ſtronger Evidence of his Guilt than required by the Statute ; 
and therefoze his Convittion ſhall be good. 1 

; 3 f 
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Ik a Pan comes into Court, and confeſſes himſelf guilty 
of High Treaſon, ſuch Confeſſion is good againſt him, and 
even in Penal Laws, the Intention of the Legiſlato2s ts the 
beſt Method to conſtrue the Law; now the Intention of this 
Statute ſeems to be not in what Method oz Manner of Pzoof 
the Offender ſhall be convicted, but that the Conviction ſhould 
be on good Pꝛook, and a better cannot be had than the Con- 
feftion of the Party againſt himſelf. 

The Legiflato2s could not fozeſee all the Caſes which might 
happen upon this Law; therefoze the Conviction on Dath 
was only dſrectozy to the Juſtices of the ]Pcace, and by the 
Civil Law no Man is to ſuffer without conkeſſing the Crime 
of which he is accuſed, fo2 this Convittion was affirmed. 

But Juſtice Eyre was againſt it, fo2 that by the Statute 
22 Car, 2. he who keeps a Greyhound not being qualified, is 
puniſhable ; and the Convicklon is to be by Oath or Confeſſion 
of the Party. which Statute is confirmed by this of 5 Annæ, 
lo that theſe Laws ſhall both ſtand together. 


Now the Statute of 5 Annz having directed that the Ton⸗ 


vition ſhall be upon Oath, whereas the other is by Confeſſi- 
on or Oath; it ſeems that the Legiſlature by this laſt At in⸗ 
tended, that the Manner of Conviction by Confeſſion ſhould 
ſtill be on the Statute 22 Car. 2. and not on the Statute 
5 Annæ, fo2 by that Statute the Conviction is to be up- 
on Oath; koz ff a Man might be convicted on this laſt Act 
on his own Confeſſion, there had been no'Occaſion of con- 
firming the Statute 22 Car. 2, 


The King werſus Watſon. 


PON d Motion to quaſh a Conviction fo2 a fozcible 

Detainer upon the * Uiew of the Juſtices ok Peace, the 
Objeckion was, that it was ſet fo2th, the Defendant held a 
Chamber in an Houſe n ſuch a Street, in the Pariſh of Sr, 
Margaret Weſtminſter, by Force; but did not alledge whoſe 
Houſe it was, oz where it was ſituate, no whether the 
Chamber was kozward 0? backmard, 02 how many Mair of 
Stairs were up to it; ſo that if there ſhauld be two Cham - 
berg in this Houle, the Sheriff could not know of which to 
deliver the Poſſeſſlon, 

Beſides, the Commitment of the Defendant was to New- 
gate, and it was not alledged that Newgate was the County- 
Gaol, and if not, then the Juſtices have no Power to commit 
thither, becauſe the Statute erpzeſly requires, that the Com- 
mitment ſhall be to the + — :Gaol, * 

0 


Conviction 
of forcible 
Derainer 
quaſhed. 

* 15 Ric. 2. 
cap. 2. 


T Fee the Sta— 
tüte, tis to 
the next 


Gaol, 
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To which it was anſwered, as to the firſt Objeckion, that 
this Conviction was very incertain as to the Chamber, &c. 
the Court will not intend, that there were two Chambers on 
one Floo2; it ought to appear, that there were two, which it 
did not in this Caſe, and as to the Houſe in which this 
Chamber was, that is ſufficiently deſcribed. 

The other is the moſt material Objeckion, (viz.) That by 
this Conditton and Commitment it did not appear, that it 
was to the County-Gaol ; but as to that Matter that Court 
may judicially take Notice, that Newgate is the County-Gaol, 
and to pꝛove this the Pear-book, 16 Ed. 4. fol. 55. was cited. 

But upon reading the Reco, the Moꝛds in the Adjudica- 
tion were all in the pzeterperfect Tenſe, when they ought tobe 
in the pzeſent Tenſe, and fo2 that Reaſon the Conviction was 
quaſhed, and in Trin. Term following, in the Caſe of the King 
ver. Morgan, there was the like Judgment fo2 the ſame Fault. 
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The King verſus Sprigg and Oakley. 


Indiftment HE Defendants were tried at the Old-Baily upon an 
mr” oi Jndictment, fo2 Piracy in burning and ſinking a Ship 
near the Iſle of Man; the Evidence was thus: 
ſſ. Sprigg bought this Ship, and made the other Deken⸗ 
dant Oakley Maſter thereof, and having freighted her, he in⸗ | 
ſured 500 J. on the Ship, and 4001. on the Cargo to the 1 
Weſt-Indies. = 
Afterwards they put to Sea, and run the Goods upon the I 
Coaſt of England, and they put to Sea again, and about two 59 
Days afterwards the Ship was ſunk, and then he pꝛoteſted 2 
at the next Poꝛt, that both the Ship and Cargo were loſt. a 
The Pꝛook againſt the Maſter was, that the Day befoze ; 
this Ship was loſt, he took Notice that the Ship's Boat Y 
was out of Repair, and deſired ſome of the Men to ſfop the S 
Chinks therein, fo2 that he did not know how ſoon they might } 
have Occaſion to make uſe thereof. | 
That the next Day he deſired one of the Sailozs to ſee how 
= - deep the Mater in the Pump was, who in a Quarter of an F. 
[ Hour befoze had pumped till it was no moze than two Inches F 
” deep; but now to his great Surpzize found it ſeven Inches | 
| deep; thereupon he and the reſt of the Ship's Crew began 
i and continued to pump, but ſtill the Tater became higher 
| | in the Ship, and within Half an Hour was fifteen Inches 
x | 


high. 


There- 


. SE came etna. 


I 


— — 


Thereupon this Satlo2 who firſt pumped, and ſome of the 
reſt of the Ship's Crew, offered to go down into the Hold, 
but the Maſter would not ſuffer any of them to go down, no? 
any Body to be there beſides himſelf and Sprigg, who was 
all the Time below, which was p2oved by the Satlozs z and 
that the Water could not flow in ſo faſf, unleſs the Ship 

was bozed oz bzoken fn the Bottom. | 

The Pꝛook againſt Sprigg, the Owner, was, that a Day 
befoze the Ship put to Sea he bought an Augre, which was 
an Inch and an Half wide in the Boze ; that the Ship had 
Augres enough befoze, and that there was no Manner of Dc- 
caſion fo2 ſo wide an Augre, and that he was under Deck all 
the Time the Sailozs were pumping, and as they believed, 
bozing the Ship. © 

But the Evidence being only pzeſumptive againſt both the 
Defendants, they were acquitted. | 

Nota; This diffets from Maſon's Caſe, fo2 there the 
Goods of another were delivered upon a Spectal Truſt to car⸗ 
ry to 2 but here the Goods were the Pꝛoperty of Sprigg 
himſelf, and he could not be. fudicked koz Stealing his own 


Goods, with an intent to charge another, becauſe there 


mult be a kelonlous Taking as well as a Converllon; now 
there could be no kelonious Taking, betatife he himſelf was 
the Owner, and in Poſſeſſion ok the Gvovs, | 


— 


Term. Paſchæ, 


Anno 8 Georgii, 1723. 


Wivell verſus Stapleton. 
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Poſt. 314, Y certain Articles of Agreement ko; the Sale of 

What mall South; Sea Stock, the Plaintiff covenanted on ſuch a $ 
be mutual Day to transfer ſo much Stock, upon Payment of . 
her oeng M 163831. and the Defendant covenanted to accept the | 
Ant. 40, 41. (ame, and adtunc to pay the Money at or before the Shutting 4 


Poſt. 105, up the Books for the Chriſtmas Dividend; and it was farther 

228 agreed, that if the Defendant did not accept the ſaid Stock, 1 
then the Plaintiff might ſell it to any other Perſon at the 4 
Market Price, and return the Overplus, if it Cold at any higher 1 
Rate ; but if it ſold at a lower Rate, then the Defendant a- | 
greed to make up the Deficiency to the Plaintiff. 

And a Bond being given fo2 the Perkoꝛmance of the Agree- 
ment, an Ackion of Debt was bꝛought ther eon; and the Bzeach 
aAllgned was, fo2 that the Defendant did not pay the De- 
ficiency of the ſaid Sum of 16381. fo2 the Stock. 

The Defendant pleaded, that he was to receide the Stock, 
&c. and that he made a Feoffment to the Plaintiff of ſuch 
Lands in Satisfaction of 1360 J. then due on the ſaid Co- 
| venant, &c. but did not aver that the Plaintiff accepted it in 
= h Satisfaction; no2 did he let fozth, that he made the Feoff- 
i ment in Satisfaction of the Penalty then due, on the Foz⸗ 
lj | feiture of the Bond ; but upon a Oemurrer to the Plea, the 
Defendant had Judgment in the Common Pleas, ko; Faults 
in the Declaration, b : 
| n 
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And now upon a CUrit of Erroz in B. R. the Plaintiff in Er⸗ 
roꝛ inſiſted, that theſe being mutual Covenants to pay Money 
on ſuch a Dap, &c. and the other being to transfer the Stock, 
the Default of Payment on that Day is a Fozfeiture of the 


Bond. 
'Tis true, the Agreement was to pay the Money for the 


Stock, but the CUo2d for in this Caſe doth not make it a pre- 


cedent Condition, (viz.) That the Stock ſhould be adually 
transferred, 02 a Transfer tendered befoze the Money ſhould 
be paid, but that Particle for ſhews what the Conſideration 


was; ſo are the Caſes in * Saunders cited in the Margin; fo 1 Saund. 


that if the Agreement had gone no farther, theſe had bcen 
mutual Covenants, 

'Tis true, there is a farther Agreement, that the Plaintiff 
bimſelf might transfer to another, if the Defendant did not 
accept the Stock; but that being koz his own Security, doth 
not alter the Nature of the mutual Covenant. 

Ik it ſhould be objected, that the Declaration is ill, becauſe 
no Dap 02 Place is ſet fozth fo2 the Transferring, 02 the 
Tender to transfer the Stock; the Anſwer is, that the Oap 
is ſet fozth, (viz.) That on ſuch a Day he was ready at the 
Office of the Soath-Sea Houſe, to trangfer, &c. and this Ten⸗ 
der at the Office is like the Tender of Rent at an Houſe, 
which is the moſt notozious Place of the Pꝛemiſſes demiſed, 
foꝛ the Office is the moſt notoztous Place of the South-Sea 
Houſe; and by the Statute 6 Georgii, which is a publick Law, 
Notice is taken of that Houſe, ſo that the Court will intend 
that was the Place of Tender. 

But tf it ſhoutd not be fo intended, pet the Dekendant ha- 
ving pleaded, that he gave a Feoffment in Satiskadton of fa 
much Boney then due, this is an implied Admiſſion, that the 
Plaintiff had done every Thing neecfſary to be done, to entitle 
him to this adion; and fo is Cro. Car. 384. 1 Vent. 114, 726. 

'Tis true, thoſe Caſes were after Uerdict, but as ts this 
Matter, there is no material Difference between a Uerdt# and 
a Oemurrer, when the Fault doth not touch the Point in 
Iſſue upon the Uervict, but ariſes on a collateral Matter. 


2 Saund 350. 


Jt was argued fo? the Detendant, that the Judgment given Econtra. 


in the Common Pleas was fox the Faults in the Declaration, 
(viz.) to2 not letting foxth, that he ſold the Stock to pay 
himſelf; and foz not laying an actual Transker, oꝛ a Tender 
of a Transfer, and ko not afligning the Day and Place of 
ſuch Tender, accowding to the Reſolution in Lancaſhire and 
Killingworch s Cafe. 

Now 
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Now, admitting the Plea is not good, yet if the Declata- 


tion is -bad, the Plaintiff cannot have Judgment, and cer- 


tainly that is not good, and if not, it cannot be helped by a 
bad Plea, fo2 that is expꝛeſlp reſolved in 8 Rep. 120. (viz.) 
That if the Declaratfon is bad in Subſtance, no Implication 
fn a Plea ſhall mend it, which is certainly true upon a De⸗ 
murrer to the Plea; and ſo is Sid. 336. tho' it might be o⸗ 
therwiſe after a Uerdict; and the Caſes cited on the other 
Side were after a Uerdict, 

But this Declaration is illz becauſe the Plaintiff did not 
alledge, that he had actually transferred the Stock, o; tendered 
to transfer it on ſuch a Day, and at ſuch a Place; and theſe 
are Dmifſions which make the Declaration til; tis true, the 
Plaintiff hath alledged, that he was at the Office in the South- 
Sea Houſe on ſuch a Dap, ready to transfer, but that is not 
good; fo? tho' an At of Parliament takes Notice of the South- 
Sea Houſe, and fo2 that Reaſon it may be intended the Place of 


Tome how Transfer, pet it doth not take Notice at what Time it was to 
ed. Pied be done, no2 of any Thing to be done at the South-Sea Houſe ; 


Curia. 


therekoze the Plaintiff ſhould have (et fo2th at what Time he 


was there, and that he ſtayed till the laſt Hour of the Oap, fo: 


that is the Time appointed by the Law to make a Tender, un- 
leſs there is a ſpecial Cuſtom to the contrary, and no ſuch Cu- 
ſtom is alledged, Bs | | 

But the Time alone is not ſufficient, without letting fozth 
the Place of Tender, which was not done; and as to the Tran(l- 
fer, the Wlo2ds in this Agreement adtunc to pay the Money, 
muſt relate to the Transfer, and not to the Day of Payment; 
as in Lutw. 490. where the Covenant was, that the Plaintiff 
would accept lo many Shares, on ſuch a Day and ad idem tem- 
pus to pay, &c. there theſe TWozds ad idem tempus were ad- 
judged to relate to the Time of the Acceptance of the Shares, 
and not to the Day of the Payment of the Money; and this 


Caſe differs from the Caſe of Blackwell and Naſh, foz there the 


Money was to be paid at or before ſuch a Day. 

The Plaintiff, who ſold the Stock, was to transfer it on 
ſuch a Day, on Papment of ſo much Boney, and the Defen- 
vant was to receive the Stock and then to pay the Money; 
this being the Cale, the Queſtion is, TUhether theſe are mu: 


| tual Covenants, and thzee Judges held they were not, but 


that they were independant Covenants; and that the Plain- 


tiff need not ſet kozth in his Declaration, that he tendered to 


transfer, &c. becauſe it was to be transferred upon Papment 
of the Boney; ſo that the Defendant having by this Agree- 


ment made himlelk the firſt Agent, he was obliged to pay the 
4 | Money 


Fa”. 
„„ 
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Money befoze the Plaintiff was to transfer the Stock; and 
then if he ſhould deny 02 refuſe to transfer, the Defendant 
might have an Acklon to compel him, becauſe he is entitled to 
the whole Stock; fo2 the Plaintiff had no Authozity to ſell it 
till the Defendant had refuſed to accept it; therefoze he being 
entitled to the whole Stock, the Plaintiff is entitled to the 
whole Money agreed to be paid fo2 it, and may well main⸗ 
tain this Action, and fo2 this Reaſon the Judgment was re- 
verſed by the Opinion of thꝛee Judges. 

But Juſtice Eyre held, that the Judgment in the Common 


- Pleas ought to be affirmed, and firſt he denied, that the Plea 


made the Declaration good; fo2 a bad Plea can never 
mend a bad Declaration, eſpecially if both are bad in Sub⸗ 
ſtance as theſe are. 

And as to the pzincipal Point, he was of Opinion, that 
theſe were mutual, and not recipꝛocal Covenants as to the 
Transferring the Stock and Payment of the Money; and 
that upon ſuch a Covenant, the Plaintiff might maintain an 
Aﬀion without laying in his Deckaration an actual Transfer 
02 Tender to transfer the Stock; but that this Aﬀjfon was 
bꝛoaght fo2 a Deficiency of 16383 1. after the Plaintiff had 
raiſed 3221. by the Sale of the Stock to pay himſelf, ſo that 
the Bzeach was aſſigned upon an independent, and not upon 
a mutual Covenant. h 

Now by the expzels Agreement ſuch Sale of the Stock 
was not to be made until the Defendant failed in Payment 
of the 16331. and it doth not appear by this Reco2d, that he 
did fail in Payment thereof; ko; to ſhew ſuch Failure, the 
Plaintiff ought to ſet fo2th, that he did tender a Transfer 
in due Time and Place, and that on the laſt Hour of the 
Dap, becauſe the Law hath made that the Time of Tender, 
unleſs there is a ſpecial Cuſtom to the contrary, which is 
not to be intended againſt this Jmplication of Law. 

There is likewiſe another Fault in this Declaration, fo? 
by this Agreement (ik the Defendant ſhould refuſe to accept 
the Stock) the Plaintiff had Authozity to ſell it at the Mar- 


ket-Price ; but he hath not ſet fozth in his Declaration, that 


he ſold it at the Market-Price which he ought to have done, 
becauſe he was to refund to the Oefendant the Surplus of 
the Money after he had paid himſelf; 'tis true, the Defen- 
dant was to make up the Deficiency, but the Plaintiff hath 
laid the Mon⸗papment thereof as a Beach of this Agreement, 
without ſhewing what Right he had to it; and he cannot 
have a double Remedy, (viz.) One fo2 Non-payment of the 
Deficiency, and another fo2 the Bzeach of the mutual Co- 


Tender 
when to be 
made. 


6 
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De agreed that the Plaintiff had aſſigned a Bzeach of the 
mutual Covenant, but that he did not rely on it; but went 
farther by ſaping, that he paid himſelf 3221. therekoze he 
 Fould ſhew that he had a Right ſo to do; ſo that this Bzeach 
which he had afligned was only as a general Beach, and in⸗ 
troducive to his Action, the real Cauſe whereof was the le⸗ 
cond Beach afligned, (viz.) The Non-yayment of the Defi- 
ciency. 

Now if there was not a ſufficient Tender of the Transfer, 
the Plaintiff could not entitle himſelf to this Action upon the 
ſecond Bzeach aſſigned, becauſe he did not lap a Tender in 
pꝛoper Time and Place; fo2 if the Office at the South-Sea 
Houſe was not a pꝛoper Place of Tender, 02 to transfer the 
Stock, then the Plaintiff could not bzing his Action fo2 this 
Deficiency; -and fo2 ought it appears to the Court, the De- 


fendant was ready to pay the Money at the Time and Place, 


becauſe it doth not appear, that the Plaintiff was there at the 
laſt Hour it could be tendered. 

But afterwards in Michaelmas-Term, 11 Georgii, the 
Judgment was reverſed, by the Dpinion of the Chiet Juſtice 


and two * Judges. | 


{ 


LG dock werſi Sorrel. 


Canem A Legale was made to W. R. and afterwards the Leſſo2 
not repair- bzought an Aion. of Covenant againſt the Aſſignee of 
N * an Allignee, fo2 not repairing, but did not let fo2th the inter ⸗ 


Allignee of Mediate Alignments. 

- _— The Defendant pleaded, that this Leaſe did not come to 
ed not ſer bim by any meſne. Aſſignment of the Leſſce, to which 
forth the in- Dlea the Plaintiff demurred. 

Fe rn And it was inſiiked fo2 him to maintain the Demurrer, that 

S the Plea was too general, and altogether immaterial ; foz if 
the Defendant had the Land by any Aſſignment from the 
02iginal Leſſee, he is ſubjet to this Covenant; therekoze he 
ſhould have pleaded, that the Leaſe did not come to him, 
and not that it did not come to him by any meſne Alignment, 
and ſo is 1 Sand. 238, 285. and 2 Sand. 188. 

On the other Side it was argued koz the Defendant, that 
in an Action of Covenant againſt an Aſſignee of a Lellce, the 
Plaintiff ſhould ſpecially ſet fo2th all the intermediate allign- 
ments, and ſhew how the Oefendant came to the Land, and 
not as AY gnee an, | 

4 
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But this was denied by the Court, and adjudged, that Curia. 
the Declaration was good againſt the Defendant as Allgnee 
general, becauſe it map often happen, that the Leſſoꝛ map not 
know all the intermediate Aſſignments. ; 

There was no Judgment given this Term, but in Trini- 
ty-Term following, an Objection was made to the Declaratt- 
on, (viz.) That the Plaintiff had declared on a Leaſe fo? 
Years adhuc venturam, when by the very Reco it appeared, 
that the Leaſe was expired by the Eflurion of Time; there: 
foze he had declared on another Leaſe, but the Court gave no 
Judgment as to this Point ; but ſaid, that in all Aﬀtons of 
Trover, the uſual Fozm of declaring was, that the Goods 
came to the Defendant per inventionem; but it would cer- 
tainly be an immatertal Plea, ff the Defendant ſhould deny 
the Finding, as in 1 Sand. 238. c. See 2 Mod. 217. 
Shore 155. 


Anonimus. 


Judgment was given in the King's Bench, and upon 8 4 will 
a CUrit of Erro: bzought in the Exchequer-Chamber, % for 
that Judgment was affirmed; and now the Plaintiff in the hewing that 
Action bzought a Scire facias foz the Coſts he had ſuſtained be Judg: p 
by the Delay of the Execution; and it was objected, that it gn in he 
ought not to be allowed, becauſe it was bzought in London, Exchequer- 
and not in Middleſex where it ought to be b2ought ; and koz Chamber. 
a Default in the TUrit it ſelf, becauſe it did not ſet fo2th 
what became of the Caſe in the Exchequer-Chamber, (i. e.) 
it did not ſhew that the Judgment was affirmed ; fo? if it 
was not, then the Plaintiff hath no Right to the Coſts. 
Dn the other Side it was anſwered, that a Scire facias 
may be lald in any County where the oziginal Action was 
bzought ; and all that is neceſſary to be alledged in it, is, 
that Judgment was given fo2 the Plaintiff, and is not ſa- 
Sed. | 


So if an Action of Debt ſhould be bꝛought on the oziginal 


Judgment, ſuch Action might be laid in any County, and the 


0 may be b2ought where that Judgment was ob- 
tained, ; 

'Tis true, an Afton of Debt upon the oziginal Judgment, Cori 
02 upon a Recogniſance, may be laid in any County, but a 
Scire facias muſt always go into that County where the Exe⸗ 
cution on the oziginal Judgment ſhould be made. 


I. Aftet- 
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Indictment 
for Piracy. | 


wy 


* According 
to the Sta- 
cute 28 H. 8. 
cap. 15. 


Afterwards upon reading this Sci' fa' it was as befoze ob- 
ſerved, that it did not ſet foxth what became of the Cauſe in 
the Erchequer-Chamber, and certainly the Plaintiff cannot 
have this TUrit without chewing what became of the Judg- 
ment removed by this Crit of Erro2; and tis unreaſonable 
he ſhould have it foz Coſts in Delay of Execution, without 
—— that the Judgment was affirmed in the Exchequer⸗ 
amber. | | 


The King verſus Maſon. 


WME Defendant who was Maſter of a Ship, was fn- 

| died and tried upon ſeveral Jndictments at the Old- 
Baily, befoze Sir Henry Penrice Judge of the Admiralty, and 
ſeveral other Civilians, and befoze ſome Judges of the Com- 
mon Law aſſiſting them; and this by Uirtue of a * Commiſl- 
ſion under the Gzeat Seal, &c. 

The firſt Indicment on which he was tried, was koz mali⸗ 
cioufly and piratically burning a Ship, to the great Damage 
and defrauding both the Owners and Jnſurers, contra pacem, 
&c. & contra formam ſtatuti, & c. 

The Fat upon the Trial appeared to be as followeth : 

7. The Ship was laden with Linen at Rotterdam, and 
bound fo2 Malaga in Spain, and when the Defendant recei⸗ 
ved the Bill of Lading he was ozdered by the Merchants 
and Dwners to put in at Lynn Regis in Norfolk, in oꝛder to 
get a Mediterranean Paſs fo; his Safety ; and when he 
came near Dartmouth-Bay, it was pꝛoved by one Witneſs 
(who was the Carpenter of the Ship) that the Defendant 
tampered with him to know what he would take to knock the 
Ship in the Head; and it was pꝛoved by another Witneſs, 
that the Defendant gave the Ship's Crew ſome Bowls of 
Jaunch on that Dap the Ship was burnt, and made them all 
dunk ; and after wards ozdered this Witneſs to make a Fire 
in the Cabin, where there was none fo2 a Month befo2e that 
Time; which he did when the Defendant and moſt of the 
Crew were going achoze except two who were very dunk; 
and that there. was vut one Bucket belonging to the Ship, 


which the Defendant had owdered a Sailoz to fling over- 


board the Day befoze the Ship was burnt. 

The two Satlozs who rematned dzunk in the Ship, made 
Oath, that they were fleeping there till the Ship was lo much 
on Fire that they could not relieve her no2 themſelves, but 
that they were carried off by another Ship's Boat then in 
the Harbour, 2 | Cpon 


1 
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Upon this Evidence the Pꝛeſumption was very ſtrong, that 
the Ship was burnt by that Fire which was firſt made in the 
Cabin; but this being only Pzeſumption, and no direct 
Pꝛook, the Defendant was acquitted. | | 

De was afterwards tried upon another Jndictment fo2 Pi- 
racy, in ſtealing the Goods which he had at Rotterdam on 


Ship board, and conſigned to ſuch a Place, (viz.) to Malaga; 


and the Evidence againſt him was, that the Goods were deli⸗ 
vered to him, and that afterwards he got both the Ship and 
Cargo inſured at London and Rotterdam ; and when he came 
to the Coaſts of England, he p2ivately run ali the Goods, and 
when the Ship happened to be burnt, he came. to Dartmouth 
and pꝛoteſted both Ship and Cargo as burnt and loſt (acco2d- 
ing to the Method of Pꝛoteſting inſured Ships) tho' the Car: 
go was pivately run by him as bekoze mentioned, which 
was pꝛoved by ſeveral Tlitneſſeg. 

To p2ove the Delivery of the Goods to him, an Exempli⸗ 
fication of the Entrp thereof was offered in Evidence, which 
Entry was made in the Cuſtem-houſe Books at Rotterdam, 
and atteſted by a publick Notary, and ſealed with the publick 
Seal there; but the Court would not admit this Exemplifi- 
cation to be given in Evidence; thereupon the Owner of the 
Goods pꝛoved the Pꝛoperty and the Delivery, &c. 

The Counſel fo2 the King againſt the Defendant latd down 
this fo2 a Rule, (viz.) That all As which amount to Felony 


at Land, the ſame would amount to Piracy at Sea ; that 


upon this Evidence it plainly appeared, that the Defendant 
had run the Goods Animo furandi, which if done at Land 
would be Felony; as fo2 Inſtance; if Hoods are delivered to 
a Carrier, and he ſteals them animo furandi, tis Felony, and 
lo is this Piracy; fo2 it appears by his Pꝛoteſting that the 
Ship and Cargo was burnt and loſt, that he deſigned ta 
cheat both the Owners and Juſurcrs. | | 

Cis true, if a Paſter of a Ship runs Goods, with an In⸗ 
tention to cheat the King of the Duties, this is no Piracy, 
tho' the Goods ſhould happen to be ſeiſed as kozfeited to the 
Crown fo2 not paying the Duties. 

But here by the Defendant's Pꝛoteſting the Goods to be 
loſt, when they were not, but p2ivately run by him, this muſt 
be with an Intention to cheat and defraud the Owners, fo? it 
was done animo furandi, and his Intention makes it Piracp, 
as a felonious Jatent makes the Action Fclony. 

The Defendant pꝛoduced an Inſtrument in CUriting, under 
the Berchant's Hand who kreighted this Ship (as he pꝛetend⸗ 
ed) by which he had Authozity 1 run the Hoods, as he _— 

2 nd 
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find Oppoztunity; but upon Inquiry and ]2oof this ſeemed 
to be a Foꝛzgery, fo2 the Merchant, on Dath, dented his Sign- 
ing the Jnſtrument; and the CUitneſg to it being now pꝛodu⸗ 
ced to prove the Signing it, made Oath, that he did not 
know the Merchant therein mentioned, but that the Defen- 
dant and another were at a publick Houſe in Rotterdam, and 
ſent fo2 this Mitnels, who came, and then the Dekendant 
told him, that the other Perſon there pzeſent was his Mer- 
chant; and that he ſent fo2 him to be a CUitneſs to the Power 
his Merchant gave him; and thereupon the Inſtrument being 
ready dꝛawn, that other Perſon ſigned it, and this Uitneſs 
atteſted it; all which gave Room fo2 a Pꝛeſumption, that he 
intended the Running the Goods befoze he left Holland, ani- 
mo furandi. | 

But notwithſtanding this Evidence, the Judge of the 
Common Law, who aſliſfed the Judge of the Admiralty, di- 
refed the Jury to acquit the Defendant, fo2 that the Goods 
were delivered to him upon a ſpecial Truſt to deliver them at 
Malaga, and that it could be no Piracy to convert thoſe 


_ l * 8 — 
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1 Goods in a fraudulent Manner, until that ſpecial Truſt was 4 
- 318.19: determined, no moze than it could be Felony in a Carrier by 4 
of the Crown COnverting of Goods delivered to him to carry to ſuch a 3 
61s Place befoze that ſpecial Truſt was determined; and this ap- A 


. 75 pears to be the Law of England by concurrent Reſolutions in 


Kelynge 81. (eberal * Law-Books. | 

Thereupon the Counſel fo2 the King inſiſted, that tho' this 4 
was not Piracy before the ſpecial Truſt was determined, pet 4 
the Breaking open ſome Bales of Linen on board this Ship 
made it Piracy, fo2 this was a Converfion with Fozce and 
animo furandi; and that it would be Felony in a Carrier to 
break open any Boxes delfvered to him, and to convert them 
animo furandi, fo2 ſuch a Converſion by Fozce is Felony, tho“ 
the ſpecial Truſt was not determined, 


ee, 


xy 4 yp ,, . 


* Nota; The Caſe in Kelynge 8 1. was thus: A Man came to Smithfield. Mar- 
ket to ſell a Horſe, and a Jockey coming thither to buy a Horſe, the Owner de- | 
livered his Horſe to the Jockey to ride up and down the Market to try his Paces, 
| | bud inſtead of that the Jockey rode away with the Horſe ; this was adjudged 
F Felony. | 
| 74 certainly *tis Felony, but different from Maſon's Caſe before-mentioned, 
| becauſe the Horſe was not delivered to the 3 upon any ſpecial Truſt, as the 

Cargo was to Maſon, but was only a general Delivery, and no more than the 

common Caſe of a Shop- keeper, ſhewing or delivering Goods in his Shop to his | 
_ Cuſtomers, where a Converſion of ſuch Goods is certainly Felony. * 
| Bur the Delivery of Goods upon a ſpecial Truſt is commonly publick and noto- J 
Fl rious, and therefore if the Party converts them before that Truſt is determined, 1 
"tis not Felony, becauſe he may have a proper Remedy by a civil Action, (viz.) 
By an Action of Trover to recover Damages. | 


| 4 Slit 
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But the Court held there was a Difference between Open⸗ 
ing Bales of Linen, and Bzeaking open Locks 02 Natls of 
Boxes by a Carrier, and that this was no Piracy; whereup⸗ 
on the Jury acquitted the Defendant of this JndiXment. 

And he was afterwards tried upon a third Jndictment fo? a 
Cheat, fn committing the Acts afozeſatd, and was found guil- 
ty; and fined and tmpziſoned till he paid the Fine, | 


RU 


Coke verſus Allen. 


L RROR in B. R. upon a Judgment given in the Court of Warrant of 
L. Common Pleas ; and the Erro afligned was, ko; not fl. a2? 
ling a TUarrant of Attoznep, ag required by the late * Statute at any Time 
fo2 the Amendment of the Law, by which tis enacted, that the _ 3 
Attorney for the Plaintiff ſhall file his Warrant the ſame Term plead- 
in which he declares, and the Attorney for the Defendant in * 4 & 5 Ann. 
the ſame Term in which he appears; but this wag ober- ruled; ©? ' 

fo2 if the Plaintiſt's Attozney file the Warrant at any Time 
befoze the Defendant hath: pleaded, tis ſufficient to maintain 
the Judgment, tho by the ſain Statute he map be fined if he 
doth not file it in the Term when he declares ; but the not Ft- 
ling it in Banner, as afozeſaid, doth not impeach the Judg- 


Spackman werſus Hufley, 


25 SY | Is 3 "$1.0 | 15 

"FR Plaintiff declared in the Marſhal's Court upon an = con 

Inſimul computaſſet infra jurifditionem, &c. and had — 
Judgment; and now upon a Yotton to et it aſide, it was gell. 
inſiſted, that the Account doth not alter the Duty, fo2 that 
map ariſe in York; and no other Conſideration being laid to 
entitle the Court to any Jurisdiction, the Judgment ought 
not to ſfand ; but adjudged, that the Account was ſufficient 


to gibe the Court a Jurisdittion. 
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ucker verſus Goldburne. 


\ N Action of Debt was brought upon an Afignment 


In Debt up- 
Sar of ok a Ball- Bond taken by the Sheriff, who had ar- 
a Bail-Bond, teſted the Defendant upon a Capias, &c. and upon 


the Proceſs an Demurrer to the Declaration, it was objected, 
2 5 that the Plaintiff had not ſet foꝛth the Capias, o2 the Teſte or 
made muſt Return of any Capias, as he ought to have done; and the 
be ſer forth- Court of Common Pleas being of that Opinion, a Crit of 

ue Ettoz was bzought in B. R. but the Judgment of the Com- 
Sid. 159, mon Pleas was ma fo2 tis the Capias which gives Life 
3 to the Bond. mom mme | 


7 


Moor werſus Thomplon. | 


Where the TN an action of Treſpaſs brought by the platntif in the 

Jury may e- 1 Court of Common Pieas, foz entering on his (the Plain⸗ 

mages for kiff 8) Land 25 March, 4 Geo. with a Continuando the ſald 

Plach the Treſpaſs to the 25 March, 6 Geo. (which was two Pears), 
hath de. &c. ad damnum, 6c, 

clared. The Defendant juſtified, by the Command of one Green, 

the Plaintiff replicd, and ſet fozth a Surrender made to him, 

(the Lands being Copphold) and that he was admitted a 

whole Pear bcfoze he bzought this Action of Treſpaſs, &c. 

and at the Trial there was a UGerdick fo2 the Plaintiff ; 7 and 

the Jury gave Damages fo2 that Pear only, whereas the 

Plaintiff had declared ko: two Years Damages; and now up: 

4 | on 


—— 
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on a CUrit of Erro2 bꝛought, it was inſiſted, that tho' the 
Plaintiff had a Uerdict, yet if the Jury did not find enough, 
tis an inſufficient finding, and here they had found Damages 
only fo2 one Pear, where the Plaintiff had declared fo2 two 
Pears Damages, and the Jury cannot ſever the Damages 
fo2 which the Plaintiff had declared; but this was over-ruled 
by the Court, and the Judgment affirmed. 


Colebrook werſus Diggs. 
T RROR in the Exchequer-Chamber upon a Judgment gi- Where the 


Defendanr 


ven in B. R. and there the Judgment was affirmed; ak: muſt enter 
terwards a CUrit of Erro2 was brought in the Houſe of into a new 


Peers; and the Plaintiff in the oziginal Action being about to Noce gan. 


take out Execution againſt the Defendant, fo2 not entring 
Bail accoꝛding to the Statute * 3 Jac. by which tis enaded, , fc. .. 
That no Execution ſhall be ſtayed on any Writ of Error, or cap. 8. 
Saperſedeas for reverſing a Judgment in any Action of Debt or Cars pa . 
Contract, unleſs the Plaintiff in Error ſhall firſt be bound © (© 
with two ſufficient Securities (ſuch as the Court ſhall approve) 
to the Party for whom the Judgment was given by Recogni- 
ſance in the ſame Court, in double the Sum : Adjudged to 
proſecute his Writ of Error with Effect, and that if the Judg- 
ment is affirmed, then to pay all Debts, Damages and Coſts 
ſo adjudged, and all Coſts and Damages for delaying the Ex- 
ecution by the Writ of Error, Gc. | 
Now the Defendant having already entered into ſuch a Re- 
cogniſance in B. R. befoze the TUrit of Trro2 was allowed, ft 
was inſiſted fo2 him, that he is not obliged by this Statute 
to give a new Recogniſance of Bail, having already purſued 
the Statute by giving Ball in that Court where the Judg⸗ 
ment was given, and it would be very hard fo2 him to be 
bound fn two Recogniſances fo2 one and the fame Matter. 
On the other Side it was inſiſted, that this Matter fs ſo 
plain, that it was never controverted, fo2 upon a Trit of 
Erro? in Parliament, the Plaintiff in Erro mut alledge the 
Judgment in B. R. to be erroneous, as well as the Judgment 
in the Exchequer⸗ Chamber; and this Wirtt is brought in De. 
lay ot Execution of the Judgment; but the firſt Reconniſance 
doth not extend to the Coſts ſuſtained in the Houſe of Peers, 
but only to the Coſts foꝛ delaying the Executton by the firff 
CUrit of Erroz, ſo that ik a new Reconniſance chould not be 
given, the Coſts upon the CUrit of Erro2 in Parktament, if 
the Judgment ſhould be aftirmed would, be lo᷑ktk. 


Econtra. 


"Tis 


— 
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Curia. 


* Luck's 
Caſe. 
Hob. 247. 


+ Tilly verſ. 


Richardſon. 


1 Salk. 9). 
S. P. 


The Plain- 
was taken 
upon an 


Eſcape War- 


rant after a 
Day-rule, 


'Tis true, the Statute enacts, That Bail ſhall be given in 
the ſame Court where the Judgment was given ; but this is 
only explanatozy, and intended that it ſhould be given where 
the Judgment was of Record. | | 

The Jntent of this Statute is, that the Party ſhall not 
lole his Damages and Coſts fo2 delaping Execution of a 
Judgment by a CUrit of Exroz; now the Judgment given in 
the Erchequer-Chamber in Afﬀirmance of the Judgment in 
B. R. temands the Recozd back again into that Court; and 
if ſo, then there is no Recozd of the Judgment given in the 
Exchequer⸗Chamber; and therefoze the CUlrit of Erro2 in 
Parliament is directed to the Chief Juſtice of B. R. where 


the Becozd remains, and the Judgment muſt be deemed as a 
Judgment of that Court as to the TUrit of Erro2, and all 


Incidents thereof, ſuch as putting in Bail, &c. 

And there is no manner of Jnconveniency by entering into 
two Recogniſances; fo2 both are the ſame in reſpect to the 
Plaintiff in Erroz, becauſe by the late Statute he hath a 
pꝛoper Remedy, if the Plaintiff in the oziginal Aion take out 
Execution fo2 moze than is due, but it would be very incon- 
venient fo2 him to be delayed by a TUrit of Erroz, and to have 
no ſufficient Security to make Satisfaction fo2 his Loſs. 

There is a * Caſe where an Executoz was obliged to give 
Vail in the Chamberlain of London's Court, and likewiſe 
Bail fo2 the ſame Thing in the Spiritual Court, and ſo dou: 
ble Ball; and this was warranted only by a particular Cuſtom 
in London, which is not to be favoured ſo much as a general 
Statute made fo2 the Advancement of Juſtice, ſo the Party 
was ruled to put in + new Batl in B. R. 


Wilkinſon verſus Matthews. 


PON a Motion fo2 an Attachment againſt the Defen- 
dant fo2 taking the Plaintiff upon an Eſcape-TUarrant, 
after he had obtained a Day-Rule ; it was ruled, that the 
Defendant ſhould ſhew Caule on ſuch a Day why an Attach- 
ment ſhould. not go; and afterwarys upon that Day he 
ſhewed fo2 Caule, that the Taking upon this Warrant was a⸗ 


bout eight of the Clock in the Mozntng, and long befoze the 


Court was late, ſo that the Plaintiff could not have a Day- 
Rule at that Time; but this was over-ruled, becauſe in 
this Caſe there ſhall be no Fraction of a Day, and the Opint⸗ 
on of the late Chief Juſtice Holt was now mentioned, (viz.) 
That where a Perſon is taken upon an * 
1 0 
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who had obtained a Rule fo2 that Day, that the Pꝛoſecutoz | i 
ſhall be committed; and that it was ſufficient if the Party | 
had delivered his Name in TUriting to the Clerk the Might 
befoze the Day he moved fo2 a Day-Rule, as ſoon as the 
Court ſhould ſit ; but it appearing in the pzincipal Cale, 
that the Day-Rule was obtained after the Party was taken 
upon the Eſcape-TUarrant, on Purpoſe to avoid the Com: 
mitment by Uirtue of that Marrant; and that his Mame 
was not delivered to the Clerk the Night bekoze, but a little 
A Time befoze the Court fate; it was ruled, that he should 
1 continue in Cuſtody. 


The King verſus Ackworth & al. 


PON a Motion fo2 an Attachment againſt the Defen- where a ne- 
dants upon an Affidavit of their withdzawing a Witneſs itn; warn 
* from giving Evidence at the 2 ſliſes in a Trial had there upon ferred co an 
[4 an Jnfozmation againſt certain Smuglers ; it was ſhewed foz #firmacire. 
Cauſe why an Attachment ſhould not go, (viz.) That the 
Defendants had Affidavits to diſp2zove the Charge made a: 
gainſt them by the Affidavits of the Plaintiff ; thereupon thoſe 
Affidavits were now read in Court; and it was affirmed to be 
the conſtant Pꝛactice, that tho' the Affidavits pꝛoduced by the 
Platntif, were very full as to the Charge, pet if the Per⸗ 
ſon denied ſuch Charge by as plain and poſitive Affidavits, in 
ſuch Caſe he ſhould be diſcharged, and an Attachment (ould 
not go; and that if ſuch Affidavits were not true, then the 
Platatiff had a pꝛoper Remedy, which was by indifing them 
fo? Perjury. | 
And becauſe a Man ſhall not be kept in Cuſtody, and de⸗ TR 
9 pꝛived of his Liberty by an Attachment; therefoze this is the | 
þ only Caſe where a negative Dath ſhall be p2eferred to an affir- { 
0 mative : all which was agreed by the Court, but that the pꝛe⸗ 
ſent Caſe differcd ; fo2 the Defendant did not by his Affidavit 
plainly deny the Fact with which he was charged. 


82 
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The King verſus Layer. 


dant was at- the Tower koz pigh Treaſon, was afterwards 
* brought up by Habeas Corpus to the Bar; and the 
Jnditment againſt him being read, his Counſcl mo. 
ved that the Jrons might be ſtruck off his Legs, and inſtan⸗ 
ced the Caſes of Gordon, King and others, where it had 
been ſo done befoze they pleaded ; and that it was the Opinion 
Keilyng 10. Of the late Chief Juſtice Holt, that it ought to be ſo done; that 
h this Perſon was the firſt Tower Priſoner that ever had Jrons 
on his Legs, and that there were no ſuch Inſtruments there 
Moved that till now bzought from Newgate ; and the Pꝛiſoner himſelf mo- 
2 ta- bed, that the Irons might be taken off befoze he pleaded, be- 
ken off be- Cauſe lying in his Cloaths all Night, and other Jnconvent- 
_— is encies occaſioned by thoſe Jrons were do painful to him, that 
pleads co." he being depzived of his Reſt, had not the free Ale of his 
Reaſon ; that he hoped to have a fair Trial as allowed by the 
Law, without any undue Severities, and he complained of 

ſome ill Uſage ag he was bzinging to the Hall. 

To which it was anſwered by the Court, that they could 
not take Notice of ſuch ill Uſage, becauſe they did not know 
by whom it was done; and as fo? the Irons to be taken from 
bis Legs, 'tis true, it was done in thoſe Caſes cited by his 
Counſel ; but it was where the Pziſoners had pleaded to their 
ſeveral Jndictments, and were to be tried on the ſame Day; 
and that it would be to no Purpoſe to inſiſt on this Mat⸗ 

N e 


n T HE Defendant Chriſtofer Layer being committed to 
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ter koz ſo little a Time as the Pꝛiſoner now had to ſtand at 
the Bar; and as fo2 Taking them off in the Tower, the 
Court would make no D2der, becauſe if they did, it might be 
an Ercuſe to his Keeper, if he (the Pqiſoner) ſhould eſcape, 
therekoze it muſt be left to his (the Keeper's) Difcretion, how 
to uſe his Pqiſoner, elpeciallpy ſince he had already attempted 
to eſcape. 

Then the Court recommended it to his (the Pqiſoner's) 
Counſel, that if they had any Exceptions to the Indickment, 
they would now ſhew what thoſe Exceptions were; whereup- 
on they made the Exceptions following: 

ſſ. Miſpelling, Falſe Latin, Nonſenſe and Surpluſage, and 
that there were inſignificant and inſenſible TUo2ds in rhe ve- 
ry Commiſſion, by Uirtue whereof this Jndictment was found, 
as plenius Veritat, which Mozds cannot be conſtrued to any 
Manner of Senſe. 

And firſt as ts the Miſpelling, he (the Paiſoner) is called 
in the Indictment Chriſtopherus, with an e, when it ſhould be 
with an o, as Chriſtophorus. 

To which the Court anſwered, that they did not know what 
his Mame was, and pobably he might be baptiſed by that 
Name; but if he was not, then it might be pleaded in Abate⸗ 
ment; and tho' the Lexicons and Dictionaries might warrant 
Chriſtoforus to be the right Name, pet the other might like: 
wile be a Name of Baptiſm. 

Then it was objef#ed againſt the Tioꝛds in this Jndictment, 
(viz.) That he (the Pꝛiſoner) compaſſavit imaginatus fuit & 
intendebat ad ſeſiend. the King, &c. Now here the Conjunc- 
tion copulative Et ſhould have joined the CUo2d intendebat to 
the ſame Mood and Tenſe, but inſtead thereof 'tis joined to 
Uerbs of the præterperfect Tenſe, &c. therefoze tis incongru- 
ous Latin, and impꝛoper in an Indickment, and make it vitious; 
beſides, the Wozd ad ſeſiend. the King, is an inſignificant 
Tow, not known in the Law, oz in any Latin Authozz and 
fo2 theſe Reaſons this Jndictment ought to be quaſhed, and 


Exceptions 
to the In- 
dictment. 


the rather, becauſe all Fozms of Jndictments, eſpecially in Rep. ;. 


High Treaſon, ought to be very certain. 


To which it was anſwered, that as to the Fault objected To which i: 
to the Commiſſion, by Uirtue whereof this Indickment wag „ =»'ver- 
taken, this Court hath no Power over it ſo as to quach the 


Indictment; but tho' the Objecklon fs, that plenius veritat 
cannot be conſtrued to any Banner of Senſe, yet by tranſpo- 

ſing the Moꝛds it map be made good Senſe. 
Chen as to the Miſpelling the Pziſoner's Name, he may 
plead that Matter in „ he may be as well known 
2 by 


5 
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by the Name of Chriſtoferus as by the Mame of Chriſtofer; 
and this Objection deſerves no other Anſwer. 

'Tis true, the Gerbs are not all in the ſame Tenſe; but 
tho' they are not, and that the przter Tenſe is coupled to the 
præterperfect Tenſe, yet that is not mater tal, and ſhall not 

make this Indickment naught. 

Ard as to the TWo2d ad ſeſiend, it being only an overt 
Pꝛook of the Deſign; tis well enough ik any Pꝛook ts made 
of an Overt-act of the Things laid in the Jndi#ment; beſides 
'tis not a Uo unknown in the Law, koz "tis uſed every 
Day in the Court of Exchequer, where Seſire facias are CUoꝛds 
in a CUrit ſent to the Sheriff, and he returns Seſiri feci. 

Then the Ptiſoner pleaded Yiſnoſmer in Abatement, and 
his Plea was received, read and filed, and afterwards he was 
ſent back to the Tower, and ozdered to be bꝛought again to 
the Bar on Saturday fn Cro. animarum; and being accozding- 
ly brought up on that Day, (viz.) 3 Novemb. the Attoznep 
General demurred to the Plea, and payed that the Pꝛiſoner 
might join in Demurrer. | 

But his Counſel deſired Time to reply, oz to join in De. 
murrer, and the rather, becauſe in Fitzharris's Caſe four 
Days were given by this Court, which is ſome Pꝛook that 
'tis the Courſe of the Court to allow Time to plead in ſuch 
Cales; and thereupon the chief Clerk of the Crown⸗Oflice be: 
ing asked what was the Cuſtom of the Court in this Mat- 
ter, he anſwered, that in Criminal Caſes there were Pꝛece⸗ 
dents, where, upon Demurrer, Time was given to join in 
Demurrer, but never in Capital Caſes. | | 

CUhereupon the Counſel fo2 the Pꝛiloner argued, that if 
Time was given in Criminal Caſes, a fortiori it ſhculd be al- 
lowed in Capital Caſes. | ' 

But the King's Counſel replied, that no Inſtance could be 
given, where in capital Caſes a Day had been allowed to join 
in Ocmurrer, becauſe the Pziſoner can do nothing elle; there. 
foze where he pleads in Abatement, he ſhould always be pze⸗ 
pared to maintain his Plca. 

As to Fitzharris's Caſe, tis rather an Authozity againſt the 
Puſoner than fo2 him, fo2 that was a Plea to the Juriſdiction 
of this Court, to which there was a Demurrer, and Fitzbar- 
ris immediately joined in Demurrer; tis true, in the pzeſent 
Caſe, Life is concerned, but not lo immediately; and thig 
Plea is ſo frivolous that it ſcarce deſerves an Anſwer. it be- 
ing only a pꝛetended Miſtake of a Letter in the Puſoner's 
Name of Baptiſm, when there are uncontrolable Authozt- 
tics, that 'tis ſpelt both Maps; and Notice was given of 

4 this 
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1 this Demurrer yeſterday, and a Copy thereof ſent to each of 
= his Counſel, ſo that greater Jndulgence hath been chewed to 
; him than fozmerly to Fitzharris, o to the Lord Preſton, whoa 
upon his Trial at the Old Baily, befoze the Chtef Juſtice Holt, 
fo: High Treaſon, pleaded his Patent of Peerage, but was 
denied Time to pꝛoduce it. 

This was admitted by the Counſel fo2 the Pꝛiſonet, but 
the Reaſon why Time was denied to pꝛoduce the Patent was, 
7 becauſe the Lord Preſton pleaded, that it was dated at St. 

1 Germans; and it would have been a Diſhonour to the Court 
to proceed in the Examination of Letters Patents granted 
by the late King James after his Abdication, becauſe every 
Act done by him afterwards as King, was abſolutely void. 
Upon the whole Matter the Court held, that Time was 
never pet given in capital Caſes to join in Demurrer, and 
ſatd that what was now offered as a Plea was firſt offered 
as an Exception to the Jndi#ment, and that the Pꝛiſoner's 
Counſel were then ready to argue it as an Exception, and 
why not now when tis a Plea ; tis true, they have mentioned 
Fitzharris's Caſe as an Inſtance, where four Days were al- 
lowed by this Court fo2 him to join in Demurrer; but that 
is ſo far from being a Caſe'in Point, that it widely differs 
from the pꝛelent Caſe; koz there the Cauſe ok Delay and 
Conteſt was between the Pꝛerogative of the King and the 
P2ibilege of the Houſe of Commons, which were extraozdf- 
nary Things, and to be well conſidered befoze Fitzharris 
could be tried; now in the pzeſent Caſe the Pyziſoner cannot 
withdzaw his Plea, without Leave of the Attoznep General, 
who having demurred to it, the Pziſoner hath nothing moze 
to do than to join in Demurrer, and all the Pꝛoceedings in 
ſuch Caſes are inſtanter. 

The Puſoner anſwered, that he did not affect any unrea- 
ſonable Oclays, but that he was willing to withdzaw his 
Plea in Abatement, and to plead in Chief, though he had a 
Joinder in Demurker ready engroſſed; but he moved fo2 a Rule made 
Rule, that his Aike and Siſter might be permitted to viſie b 
him under ſuch Reſtrictions which the Court ſhould think Relations to 
fit; and a Rule being about to be made, that his Aike vifc him. 
might come to him, being firſt ſearched ; but as to his Sil: 
ter, that it ſhould be left to the Diſcretion of the Keeper ; 

It was objefed againſt this Rule by the Counſel fo2 the 
King, that the like had never been made; it was denfed to 
Fitzharris, and only an Jntimation given to the Keeper, that 
it might be expedient fo bis Friends and Relations to viſit 


bim. 
But 
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But the Chief Juſtice ſaid, that it was true, the Nile of 
Fitzharris was dented to come to her Husband, pꝛobably be⸗ 
cauſe ſhe had misbehaved her ſelf by thzowing his Plea into 
the Court when it was not ſigned; and it was now affirmed, 
that there had been Rules made by this Court of the like Ma⸗ 
ture; but if there had not, yet it was in the Power of the 
Court to make a Rule to oblige the Keeper to permit the 
Pꝛiloner's Friends to come to him under p2oper Reſtriftions ; 
and a Rule was made accowdingly. 

Then the Puloner moved fo2 a Subpcena ad teſtificandum 


to be directed to his Witneſſes, and foz an Habeas Corpus 


ad teſtificandum to be direffed to the Lozds Orrery, and 
North and Grey, who were then Puloners in the Tower; 
and this was upon an Affidavit, that he believed they would 
be material CUitneſſes fox him at his Trial; and he likewiſe 
moved fo2 a Rule, that he might have Copies of all the Pa⸗ 
pers fn the Keeping of the Secretary of State, which were 
intended to be p2oduced in Evidence againſ> him. 
To which it was anſwered, that it was Time enough foz 
ſuch a Botion, (0 he was remanded to the Tower, and his 
Trial ozdered to be on Mednesdap the 21ſt of November. 
The Panel At which Day he being bzought to the Bar, the Jury were 
was called called by the Clerk of the Crown-Dffice, and he was deſired 
PO to except againſt as many as he thought fit, ſo far as the 
Law allowed; thereupon he moved, that the Panel might be 
called over, that he might know who appeared, and who not, 
which, after ſome Dppoſition, was done. 
Challenged Then the Clerk called over the Panel, and the Pꝛiſoner 
36. challenged 34 perenptorily, and two moze principally, fo? 
ſaying in Eſſex, that they hoped to ſee him hanged; and he 
challenged four moze fo2 Want of ſufficient Freehold within 
* ;&8\W.3- the County, within the Meaning of the Statute * 7 Willi. 
cap- 32" bp which tis enacted, that they muſt have 101. per Annum, 
W. z. cap.24. which Challenges were allowed. 
Challenge Then the Attozney General challenged eight foz the King, 
for mens, but is not by Law obliged to fhew any Cauſe of ſuch Chal- 
any Cauſe.” lenge befoze they had gone tho the Panel; fo2 if thoſe who 
appeared were not enough to make up a Jury, then thoſe eight 
might be (wo2n. 
But the Jury being full without them, and now (wozn. 
the firſt Mitnels pzoduced againſt the Pꝛiſoner was one 
Stephen Stephen Lynch, who depoſed that he and the Pꝛiſoner did of- 
1 ten conſult together, and pzopoſe Methods how to leiſe the 
* N-w Sir Tower, and the Lord Cadogan, the Lord Townſhend, and Mr. 


Robert Wal- * Walpole, and the Bank of England, and to give the Arms in 


pole. | 3 | th e 
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the Tower to the Paiſoners, and others in the Mint, and to 
the Mob, and likewiſe to ſeiſe the King and the Punce; and 
that on the 24th Day of Auguſt laſt, the Pꝛiſoner did read a 
Declaration, and gave it to him (this Titneſs) to read at 
the Sign of the Green-Man in + Layton-Stone in Eſſex, which 


was to be ſent all over England, as ſoon as they had ſeiſed a8 laid in 
the City of London; that he (this Witneſs) was the Perſon E. 


appointed to ſeiſe the Lord Cadogan, and that he was to have 
as many Men as he ſhould chooſe faz that Enterpiſe; and 
that accozdingly he (this Mitnels,) and the Pꝛiſoner went to 
Ciew that Lozd's Houſe, to whom the Paiſoner p2etended, 
that he had an Authozity to ſell an Eſtate, 8c. and farther he 
depoſed, that he got ten Guineas of the Paiſoner to defray 
his Charges until they could put their Deſigns in Execution; 
which was to be done as (ſoon as the Soldiers, who were then 
encamped in Hide-Park, ſhould bzeak up. 

That theſe Conſultations were carried on between the 
Pꝛiſoner and this CUitneſs ko: a whole Month; pet the 
Paiſoner never told him who was to be the General Officer, 
tho' he went with him to the Lord North and Grey's Houſe, 
but not a CUozd ſpoken there of their Scheme, where this 
Witneſs was introduced by the Paiſoner, and received very 
kindly. | 


The next Witneſs produced againſt the Pꝛiſoner was a serjeant 
Soldier, (viz.) Serjeant Plunkett, who depoſed, that fn July %öů le. 


laſt, he met the Puſoner in Lincolns Inn-Fields, who there 
told him of this Scheme, which was then in Agitation to 
bzing in the Pretender, and if he (this TUitncſs) could pꝛocure 
ſome Soldiers who were then disbanded, to liſt themſelves in 
the Pretender's Service, then thep ſhould be able to regulate 
the Mob upon any Inſurrection, and told him, that the Lord 
N. and G wag to be their General; and that he would head 
the Inlutrectton, and that the Pqiſoner then gave him (this 
CUitneſs) Half a Crown, and pꝛomiſed to ſend him moze 
Money to liſt Men; that afterwards he received Half a 
Guinea of one [Jefferies a Mon-juring Parſon, who told him 
(this (Uitneſs) that Mr. Layer wag in the Country, and had 
ſent that Money to him; that in a little Time afterwards 
ye had a Letter left at his Lodging by the ſaid Parſon, 
that Mr. Layer was come to Town; and thereupon this 
CUitneſs went to him at the Caſtle-Tavern in Drury-Lane, 
where he the ſaid Layer told him, that he had ſent a whole 
Guinea by the Parſon, and wondered that he had received 
but Half, and no moze, and then he the Puſoner told this 
(Uitneſs the whole Deſign ; and that (ſome of the greateſt 
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Mrs. Maſon. 


Meſſengers. 


Mr. Squire. 


Mrs. Maſon. 


Mr. D'Oy- 
ley. 


Paper 1s 
found in his 
Cuſtody, tho 
not written 


Hen in the Kingdom would come into the Scheme; and 
tho' he (this Witneſs) acknowledged that he could neither 
wzite 02 read, yet he remembered the Contents of the Letter 
which he had received thzxee Months ſince, and which one of 
his Comrades did read to him. 

The nert Mitnels wag Mrs. Maſon, who depoſed that the 
Pꝛiſoner left a Bundle of Papers with her fo2 ſafe Cuſtody, 
which was ſealed with an Head; that the Bundle ſo left with 
her was not opened till the Meſſenger ſeiſed it at her Lodg- 
ing; and that the Bundle now pꝛoduced in Court is the 
ſame which was left with her by the Pziſoner, the habing 
marked it in a particular Manner; and the Meſſenger depo- 
ſed that it is the ſame Bundle he ſeiled at her Lodging. 

Then the Meſſengers who appzehended the Paiſoner, depo⸗ 
ſed that there were 2 Fuzees, 2 Caſe-of Piſtols, 2 Swo2ds, 
2 Puskets, and about 40 02 50 Cartages of Powder ant 
Bullets in his the Paiſoner's Houſe, made ready ko any En- 
terpziſe; and one Colonel Huske depoſed, that the Fuzees 
had ſuch wide Bozes, that they would ſwallow a Mugket- 
Ball, and ſerve very well fo2 that Purpoſe. 

Then Mr. Squire the Peſſenger and others made Dath of 
the Banner of the Pziſoner's Eſcape from him out of his 
(the Meſſenger 8) Houſe, and of his being retaken in Saint 
George's Field's in Southwark. 

Mrs. Maſon farther depoſed, that ſhe had received ſeveral 
Letters by the D2der of the Pziſoner, which were directed to 
one Mr. Fountaine, which Letters were delivered by her to the 
Paiſoner, and opened and read by him; and ſhe being now 
agSked whether ſhe could read, ſhe replped ſhe could not, but 
that her Landlady told her to whom thoſe Letters were di⸗ 
reacd, 

Then one Mr. DOyley depoſed, that ſome Papers which were 
in that Bundle were as he believed of the Puſoner's Hand⸗ 
CUriting ; fo2 that he this TUitneſs was acquainted with his 
Hand, he being his Clerk about fourteen Pears ſince, and 
that he had received a Letter from the P2iſoner about five 
Pears paſt, which he believed was wzitten by him. 

Then the Papers were p2oduced to be read, which was 
oppoſed by the Counſel fo2 the Pziſoner, becauſe Similitude 
of Hands was no Evidence, and ſome Caſes were cited to 
pꝛove that Matter. 

But this was over-ruled by the Court, who were of Opi- 
nion, that if theſe Papers were not written by the Priſoner, 
yet being kound in his Cuſtody, they ought to be read, and ſo 


by him, may ff was reſolved in the Lord Preſton's Caſe. 


be read. 


1 Then 
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Then the Papers were delivered to the Clerk of the Crown, 
and he read a Scheme conſiſting of fourteen Articles, how 
to ſurp2ize the Tower, how to p2ovide Arms where to ren- 


dezvous, and ſeveral other Articles, &c. then he read ten 


Notes ſigned by the Pretender himſclf Ja. Rex, and thoſe were 
to raiſe Money fo2 this Undertaking. | 
Then ſeveral Letters were read, all witten by Sir Wil- 


liam Ellis who is Secretary to the Pretender, and ſubſcriben 


Euſtace Jones, and direfted to Mr. Fountaine, which Let⸗ 


ters were decfphered by ſome other Papers found in this 


Bundle, (viz.) That Paragraph to provide able Workmen, 
was explained to provide able Soldiers, and that Paragraph, 
(viz.) The ableſt Hands of Barbara Smith, was explained 
The Army, that Euſtace Jones, is Sir William Ellis, and 
Mr. Atkins is the Pretender, that Mr. Burford is the Earl 
of Or---y, and Mr. Simonds is the Lord N. and G--y. 


Then Mr. Stanian and Mr. Delehay, who were pꝛeſent Mr. Stanian. 


when the Pqziſoncr was examined befoze the Council at 
the Cockpit, offered to give Evidence of the Paiſoner's Con⸗ 
feſſion there, but this was oppoſed by his Counſel, fo2 that 
he had not ſigned any Confeſſion, and pzobably ſome unguard⸗ 
ed Moꝛds might d2op from him at that Time, which might 
amount to a Crime, if given in Evidence. 

Thercupon the Court declared, That it was no Evfdence, 
but that the Mit neſſes ſhould be examined as to what he 
confeſſed there as a coxrobozating Circumſtance of the E⸗ 
vidence already given; ſo thoſe Mitneſſes being [wozn, de⸗ 
poſed that the PDuſoner confeſſed he had been at Rome, 
and that he was kindly received at the Pretender's Court, 
and that he pꝛaped to have Credentials to his Friends in 
England, which was denied; but that he obtained Leave 
that he (the Pretender) and his Spouſe would ſtand Godfa- 
ther and Godmother to his (the Pztſoner's) Child; and that 
after he returned into England, he applycd himſelf to the 
Earl of Or—y to ſtand Pꝛotpy fo2 the Pretender, which he 
refuſed, then he made Application to the Lord N— and G—y 
who with the late Dutcheſs of Or—d, ſfood Pꝛoxies. 

They farther d:poſed, That being asked what he knew 
of the Pretender's Declaration, he anſwered he only knew 
ſome Heads of it; then a Woman was p2oduced, who 
depoſed ſhe ſaw the Priſoner at Rome in July laſt was 
Twelvemonth, and that he was kindly received at the 
Pretender's Court. 


N . This 


No Confeſ- 
ſion ſigned. 
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er's Defence. 


This being the Subſtance of the Evidence againſt the 
Paſoner, he now made his Defence ; and firſt the Lord 
North and Grey ſaid, that he never ſaw Stephen Lynch, 


but onlp when he came to his Houſe with the now 


Sir Philip 
Voi k. 


Piiſoner, where he ſtaid one Might, and no longer, and 
that he found by his Diſcourſe, he the laid Lynch 
was a ſcandaloug Fellow, and coming afterwards to his 
movie when the Puloner was taken, he wag fozvid to 
come in. 

There were ſeveral other Mitneſſes who gave an inſa⸗ 
mous Character of Lynch, Plunkett, and Maſon, (viz.) 
That they would ſay and ſwear any Thing, and that they 
would hang a Man fo2 Two Pence, and two of the AMitnel⸗ 
ſes fo2 the Paiſoner (woze poſitively, that Lynch told them 
that he had got ſome Money from the Baſtard Daugh⸗ 
ter of one of the firif Men in England; another TUitneſs 
depoſed, that Lynch told him, that he was unfoztunately 
bought in to impeach the Pziſoner, and that he had ra- 
ther fight any fir Men in London than do it; but that be- 
ing engaged in it, he muſt go thzough, and that he bad no- 
thing to lay againſt any Perſon, but againſt the Pꝛiſoner, 
and nothing againſt him but Talk; and another Witneſs 
depoſed, that Plunkett told her that the Boney he recet- 
ved of the Pqziſoncr was rather koz Charity, than fo2 any 
Service done to him fozmerly, and that he (Plunkett) could 
hardly make the Pziſoner remember their kozmer Acquain- 

Then two Witneſſes were produced, who depoſed that 
the Papers which were (worn by Mr. DOyley to be the 
Puſoner's [and-Writing were not (oz then Mr. Paxton p2o- 
duced a Paper found in the Bundle, which the Puſoner's 
CUitneſſes owned to be his Dand-(Uriting, and this was 
compared with the other Papers which they had ſworn not ta 
be of his Hand-Writing ; whereupon the Pqziſoner obſerved 
to the Jury, that Similitude of Hands was a very 
weak Evidence, and laid ik ſuch Evidence, and ſuch lit⸗ 
_— ſhould. be allowed, it was impoſlible fo2 any Man ta 

e ſafe. 

Then the Solicitar General replped, ſetting fozth the 
Greatneſs of the Otfence, and the Plalnels of the Pꝛook, 
and made ſeveral Remarks on the Evidence on bothSides, and 
ſaid that the Andiament was p2oved beyond Contrad'iton ; 
and that the CUitneſſes pꝛoduced to give a Character of Lynch, 
&c. wanted Witneſſes to their own Characters, and that one 
of them, (viz. James Darcy) had (won he knew the 3 
* ere 
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ſeaveral Overt-A&s are laid, and ſome are 
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here laſt Winter, when he did not come into England till laſt 
April. 

hat theſe Mitneſſes ſeemed to be People raked out of the 
Mint fo2 a certain ]Purpoſe, but that the CUitneſſes fo2 the King 
were Perſons of Credit, and to pꝛove them ſo, ſeveral credible 
Perſons were called; the firſt was a Vintner, who depoſed that 
he had known Lynch about four Months, in all which Time he 
was frequently at his (the Aintner's) Houſe, and had behaved 
himſelf very honeſfly ; and being asked whether Lynch owed 
him any Money, he replied, that he did, (viz.) 81. 15s. 6d. 
which he paid not long ſince; there were likewiſe (ſeveral Offi- 
cers called to Plunket's Character. 

Then the Chief Juſtice ſummoned up the Evidence on both 
Sides, and concluded with directing the Jury, that if they did 
believe there was an Dvert-Act of Treaſon fn the County of 
Eſſex, and that it was pꝛobed by Lynch, and confirmed by the 
Conkeſſton of the Pꝛiſoner; and if there was any Overt-Act in 
another County, as his liſting 02 employing any to liſt oz en- 
gage Men in the Pꝛetender's Service, then they ſhould find the 
Paiſoner guilty; and they being gone from the Bar, returned in 
the Space of Half an Hour, and bzought in their Uerdict Guilty, 

The Paiſoner was then remanded to the Tower, and oꝛzdered 
to be bzought again to the Bar on the Tueſday following, being 
the 27th Day of November, which was done; and then his 
Counſel moved again that his Jrons might be ſtruck off, which 
was likewiſe done; and the Court directed, that if they had any 
Thing to offer in Arreſt of Judgment, this was the p2oper 
Time, and they ſhould be heard. 

Thereupon they moved that the Venire facias foꝛ ſummoning 
the Jury might be read, which was oppoſed by the King's Coun⸗ 
ſel as a Thing without Pꝛecedent; therefo2e if it ſhould be now 
allowed, it might be a Pꝛecedent hereafter, not that they fearen 
to have it read, but would not make a Pꝛecedent to give the 
Courts any Trouble both now and hereafter, and the rather, 
becatiſe what was now deſired did not concern the Merits of the 
Cauſe, but was a collateral Point, and of no great (eight. 

And the Court ſaid they would not deny the Paiſoner any 
Thing to which he was entitled by Law, and which might do 
him any Ser dice in his pzeſent Circumſtances ; but that if what 
was now deſired was never yet granted to the greateſt Perſons 
under the like Miskoztunes, _ could be no Reaſon to = 

2 'Tis 


* On an Indi&ment for High Treaſon in conſpiring the Death of the King, if 

roved by one Witneſs to be done in 

the County where the Party is indicted; ad others are proved by another Witneſs 

to have been committed in a different County, that Evidence is ſufficient to main- 

tain the Indictment ; they are two Witneſſes of the ſame Species of 'Treaſog within 
the Meaning of the Law. Keyling 31. Stafford s Trial. Five Jeſuits Trial. 


Curia: 


Tha Verdict. 


The Venire 
facias not al- 
lowed to be 
read. 
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*'Tis true, the Jndictment is a Thing on which the Yerits of 
the Cauſe depend, and therefoze the Court admitted it to be 
read to the Paiſoner, but not the Venire facias, fo2 that was 

never pet allowed. | 5 
Tha ovjec- The Dbjection to it, if it had been read, was, that tis return- 
eon able Octab. Martini, and the Pꝛiſoner not being tried on that 
33H: 6-45; Dap, fn ſuch Cale, if tis not continued to the Dap of Trial, 
c. they ate out of Court, and ſo this Jury had no moze Authozity 
velv. 204. to try the Pꝛiſoner than thoſe who were never returned on the 
280 To. 257» Panel, becauſe the Diſcontinuance makes the Trial erroneous, 


Roll's Abr. fo? where-ever there is a Diſcontinuance of any Return, the 


* whole Pꝛoceedings are wrong. * 
Then the Court asked the Clerk ok the Crown how the 


Pꝛactice was in ſuch Cales; who anſwered, that it was as in 
the pꝛeſent Caſe, and that he never ſaw a Venire facias conti- 
nued, becauſe the Jury are always ſuppoſed to be in Court till 
the four Days are paſt; and there never was any Continuance 
within the four Days. | | 
To which it was anſwered by the Counſel fo2 the Pꝛiſoner, 
that it might be ſo in Civil 02 Criminal Caſes, but not in Capital 
Cauſes, becauſe in ſuch the Law requires the utmoſt Certainty, 


Curia. And the Court was of Opinion, that if this was a good Objecki⸗ 
on, then many Pꝛoceedings in the like Caſes would be ſet aſive, 


Intention to Then the Puloner obſerved, that all the P2oof againſt him 
levy War s at the Trial was a Deſign to levy War ; but that it never was 
of a Dalben  afually levied, and that a Delign oz Intention to levy Mar was 


to kill the not Treaſon; tis true, an Intention to kill the King is Trea- 


2 ſon, if proved by ſome Dvert-Act ; and here the Indickment is 


fo2 a Deſign to kill the King; and the Overt-Act which they 
would apply to it, is a Deſign to levy Mar. which he ſaid was 
not an Dvert-Act of his Deſign to kill the King. | 

But the Court was not of that Opinion, this very Point be⸗ 
ing ſettled in Francia g Caſe, where an Intention to levy Mar 

was adjudged to be an Overt-Ai of a Deſign to kill the King. 
To which it was anſwered by the Counſel fo? the ]2iſoner, 
that in Francia's Caſe it was only argued, TUhether an Inten- 
tion to levy War ſhould be given in Evidence as an Overt. Act 
of an Intention to kill the King, which is not the pzeſent Caſe, 
becauſe now that very Matter is moved in Arreſt of Judgment, 
where all the Streſs muſt be laid upon it that poſſibly map be 
laid; which was not requiſite in Francia's Cale, becauſe he was 

- acquitted ; but this Objetion was over-ruled. 

Overt- At. The next Thing in Arreſt of Judgment was, that the 
— 5 vell Overt. Act in Eſſex was not well laid in this Indict ment, fox 
it was, that he (the Puſoner) propulavit quoddam prodito- 
rium ſcriptum purportan. & continen. &c. {Then the very 
1 | CUows, 
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dulows, and not the Purport of them, ought to be laid in the 
Indickment. 


But the Counſel fo? the King argued, that in Capital Caſes Purport. 


tis ſufficient to lay the Purport of the (Uo2ds in the Indict⸗ 
ment; and that it was the Opinton of the late Chief Juſtice 


Holt, that in all Caſes fo2 ſcandalous Mozbs, it was the ſa- 


feſt ay to lap the Purport of them in the Action, becauſe 
then the ſpecial Matter might be given in Evidence, 

'Tis true, in Criminal Caſes, the very Mods ought to be 
laſd in the Jnditment, but not in Capital Caſes, fo ſuppoſe a 
Man ſhould get upon Charing-Croſs and read a Declaration 
fo2 the Pꝛetender, this would be Treaſon, tho' the very 
Mozds could not be laid in the Indictment; all which was 
admitted by the Counſel fo2 the Pꝛiſoner, becauſe the Pꝛo⸗ 
claiming the Pꝛetender would be High Treaſon ; but fn the 
preſent Caſe, the Pꝛiſoner only gave a Paper to Lynch to 
read, which is not a Publication of that Paper. 


This Paper is a ſcandalous and treaſonable Libel, which Curia. 


the Counſel fo the Puloner at his Trial called a Ballad, and 


that it would amount to no higher a Crime than to the Pub⸗ 
liſhing a Libel, foz which they ought to have been repꝛoved 
at that Time, but it was paſſed over, becauſe it ſhould not be 
ſald, but that they had all Manner of Jndulgence ; and now 
being asked, TUhether they had any Thing moze to ſay in Ar⸗ 


reſt of Judgment; they replied they had not. 


Then the ]iſoner ſaid he had ſeveral Accounts to make up 
with ſeveral Perſons, and particular ip with the Loꝛd London- 
derry, and that he hoped he might have a little Time allowed 
fo2 that Purpoſe, becauſe he would do Juſtice to all Men, 
and that he had a greater Account to give to his Maker, and 
hoped that he might have ſome reaſonable Time allowed in 
that Refpect, and then if the King was not pleaſed to conti⸗ 
nue his Life, he would convince the Mond that he dared to 
die like a Gentleman, and to appear befoze that juſt Judica⸗ 
ture, where he hoped to have a double Poztion of that Juſtice 
which had been denied to him here, 

Then the Chief Juſtice gave Sentence thus, (viz.) Chri- 
ſtopher Layer, pou are convicted of High Treaſon, and on a 
very plain Pꝛoof; you had Counſel of pour own Chooſing, 
and a Jury of your own Admitting, fo2 you excepted againſt 
34 only; the Facts which were p2oved againſt you were, our 
frequent Cozreſponding with the Pꝛetender, and a treaſonable 
Scheme of your own Hand-witing; your Conkeſſion befo2e 
the Counſel ſhews, that the Tower of London was to be 


lelled, and alſo the Bank of England, the General of the Army, 


any 
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and other the King's Friends, and likewiſe his Royal Perſon, 
and all the Royal Family, and that a Declaration was to be 
ſent to alarm ail Parts of the Kingdom; and all this was to be 
done to a King who never oftered the leaſt TUrong to any of 
his Subjects, but who takes all poſſible Care to maintain the 
Laws, and to pꝛeler ve the Rights and Libertics of the Peo⸗ 
ple, which Laws he makes the Meaſure of his Government; 
and that you have endeavoured to ſet a Popiſh Pretender on 
the Thzone, who would introduce deſpotick and arbitrary 
Power, and all this done by you who are a Pꝛofeſſoz of the 
Law, and who could not be a Stranger to the Happineſs of 
our pꝛeſent Conſtitution. 

But now you ſtand fo2 Judgment, which is, That you be 
carried from hence to the Place from whence you came, and 
from thence you ſhall be dzawn to the Place of Execution, and 
there to hang, but not till you are dead, but to be cut down 
alive, and your Entrails cut out, and burnt befoze you, and 
your Head to be cut off, and your Bodp divided into Quar- 
ters, and both your Head and Quarters to be diſpoſed as his 
Majeſty ſhall think fit. | 

Then the Puſoner deſired, That his TUife and Siſter might 


habe Leave to come to him, and that Mr. Morgan and Mr. 


Executed in 
one County 
tho' the Fact 
was done in 
another. 


Jones, two Clergymen, might be admitted to him; but Mr. 
Jones not being in Town, he choſe another, and had a Rule 
fo2 that Purpoſe. - | s 

But on Wednesday 28 Novemb. the Attoznep and Solicitoz 
General moved fo2 a Rule fo2 his Execution, and that the 
Court would appoint a Time and Place foz that Purpoſe ; 
and ſaid, that the chief Deſign of executing ſuch Criminals 
was to be an Example to others not to offend in the like 
Manner, and to deter them from committing Treaſon, and 
therefoze they moved that the Execution might be in Middle- 
ſex, tho' the Fact was done in Eſſex, and ſaid, that there were 
many Pꝛece dents fo2 executing Criminals in ſuch Places as 
this Court ſhould think pꝛoper. 

Thereupon the Court asked the Clerk of the Crown if he 
knew any ſuch Pꝛecedents, who replied, that one Fitzpatrick, 
who was an Aſſociate with the Lord Audley, was executed in 
Middleſex fo; a Fact committed in Wiltſhire, and two other 
late Pꝛecedents of the ſame Nature. | 

S0 a Rule was made to the Lieutenant of the Tower, to 
deliver the Pꝛiloner to the Sheriffs of London and Middleſex; 
and another Rule to the ſaid Sheriffs to execute him on Mon⸗ 
dap December the 12th, at Tyburn. 

Then the King's Counſel moved the Court to alter the 


Rule made the Day befoze, fo; By, Morgan, the Clergyman, 
4 to 


— —— — 
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to attend the Pꝛiſoner, fo2 that he was taken into Cuſtody 
upon Suſpicion of Treaſon ; and had given Bond to appear 
in Court this Oay. 

The Court anſwered, that any Clergyman ſhould be ad- 
mitted to the Pziſoner, who was a Perſon of known Honeſty, 
Jntegrity, and Learning, but not ſuch who might harden 
him in his Jniquity in his laſt Moments; ſo two moze Cler- 
gymen were joined in the Rule, and the other two ſtruck 
Ollt. 


Afterwards, and on that very Day befoze he was to be Reprieve. 


executed, he had a Reprieve, and there being ſome Opintons, 
that he could not be executed by Uirtue of any TWartant ſign⸗ 
ed by the King: but that a new Ruſe muſt be mave in the 
Court of King's Bench fo? his Erecution, he was accozding- 
ly brought to the Bar in Hillary-Term following, and a Rule 
was made fo2 his Execution on the 27th of March; but be. 
foze that Time he pꝛocured another Repzieve, and afterwards 
another Rule was mave to execute him on the 17th Dap of 
May following, which was done accozdingly. 


The King verſus Seymour Richmond. 


AX Attachment was granted laſt Term againſt the De: Attachment 


fendant Richmond, niſi cauſa, &c. fo2 that he being 


Town-Clerk of Wallingford, had attached lo much Meal in inferior 
the Market there in Sacks, and had fold the ſame under — 
Color of the ſaid Attachment, when the Owner would have ere 


given an Appearance to the Suit fox which his Goods were 
thus attached ; and upon Complaint made by the ſaid Owner 
to the Papo and Burgeſſes there, he the ſaid Defendant 
was ozdered to deliver the Meat to the Owner, upon giving 
an Appearance as afozeſaid; but the Dekendant refuſed to de⸗ 
liver the Meal, and ſaid, that the Owner ſhould never have 
his Meal again. | 

And now he ſhewed this Cauſe why an Attachment Gould 
not go againſt him, (viz.) He made an Affidavit, that he was 
Town-Clerk of that Bozough, and that when he made out 
the Oper to attach the Meal, he thought it a good Oder 
and that if the Yayo? and Burgeffcs made any Der fo2 the 
Defendant to deliver the Meal to the Owner, ſuch O2der was 
only verbal, and not in Mriting, and that a verbal Ower 
could not ſuperſede one in Mriting, and that ik he had of- 
kered any Contempt to ſich verbal Dzver, be ought 10 be 
. ; puniched 
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Curia. 


gt Car. 2. 


cap. 2. 
Habeas Corpus 
Act ſuſpend- 
ed. 


puniſhed there, where the ſuppoſed Dffence was done, and 
not by Attachment. 5 

To which it was anſwered, that where an Officer of an 
inferioz Court abuſeth the Pꝛocels of tat Court, to the 
Oppreſion of any Perſon, he may be puniſhed by this Court; 
and that the Defendant having iſſued out an Attachment as 
the very firſt Pꝛocels, tis altogether irregular ; and then af: 
terwards to make (iſe of it as an Execution, is ſill wozſe, 
and an apparent Oppzelon ; and having fold the Meal by 
Cirtue of that Attachment, contrary to the crpzeſs Ozder of 
the Mapyo!, and his Declaring that the Owner Could never 
have it again, ſhews he had a Deſign to oppzels him. 

"Tis true, he ſwears that he had only a verbal O2dcr to de⸗ 
liver the Meal; but yet that can be no Ercuſe to him, bc- 
cauſe he is the very Perſon (being the Town-Clcrk) who 
ſhould have entered that O2der in CUiriting. | 

The Rule is fo2 an Attachment niſi cauſa, &c, and the 
G2ound of that Rule is fo2 oppzeſſing a Stranger, and if 
this is not denied, (as tis not by the Affidavit) then the De⸗ 
con is guilty of this Oppreſſſon ; lo the Rule was made 
abſolute, 


The King werſus The Priſoners in the Tower. 


B. the Habeas Corpus * AF, tis pzovided, that Perſons 
committed fc2 Treaſon 02 Felony ſpecially expreſſed in 
the Warrant, ſhall upon Prayer in open Court, in the firſt 
Week of the next Term, be brought to their Trial, and if 
not indicted the next Term, then upon Motion on the laſt 
Day of that Term, they ſhall be bailed, unleſs it appear on 
Oath, that the King's Witneſles are not ready; and if on 
ſuch Prayer they are not indicted or tried the ſecond Term af- 
ter Commitment, they ſhall be diſcharged; and ergo re- 
fuſing to grant an Habeas Corpus, ſhall forfeit 500 J. and the 
Officer refuſing to obey it 100ʃ. $ 

This At was now by another 2 > of Parliament ſuſpended 
fo2 a Time, and one Kelly a Pꝛiſoner in the Tower fo2 High 
Treaſon moved fo? Leave to enter his Pzayer purſuant to the 
Habeas Corpus Aﬀ, and the ſame Motion was made in Behalf 
of the Lord Orrery, and the Lord North and Grey, and the 
Cale of Bernardi was mentfoned to ſhew that this was a reaſon- 
able Motion, becauſe they might be entitled to the Benefit of 
the Act; if it ſhould ever be revived; foz Bernardi was held to 
be out of the Act, becauſe he did not enter his Pꝛaper —_— 

| . eck 
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UUeek of the Term after his Commitment, appzehending 
that he was not obliged to do it, becauſe the Ack was then 
ſuſpended as tis now. 

The like Motion was made in Behalf of the Biſhop of Ro- 
cheſter, and it was farther urged by his Counſel, that the 
Habeas Corpus Act was not ſuſpended, becauſe the Moꝛds of 
the At of Suſpenſion were, That no Judge or Juſtices ſhall 
Bail or Try, Gr. without Leave from the King, figned by ſix 
Privy. Counſellors; and this Court is not reſtrained by theſe 
Wozs Judges or Juſtices, fo2 the Power and Jurisdidion 
thereof cannot be taken away, but by plain and poſitive Wowds 
expzeſſing the lame; and it was ſaid, that notwithſtanding 5g. 51 
this At of Suſpenſion, the Lord Chancellor fo: the Time Salx. 103. 
Being might bail ſuch Pꝛiſoners, fo2 he was not reſtrained 
by theſe Wo2ds Judge or Juſtice, Gc. | 

That this Court by its oziginal Jurisdiction is inveſted 
with an oꝛdinarp and extraozdinarp Power, which cannot be 
taken away by Implication fn any Statute; it hath likewiſe 
a compulſary Power by Airtue of the Habeas Corpus Ad, which 
Commands this Court to bail Perſons, &c. which Power 
ſtill ſubſiſts, notwithſtanding the Suſpenſion; fo2 theſe 
Wozds, no Judge or Juſtice ſhall Bail or Try, ſhall not in: 
clude ſo high a Judicature as this Court; and this is agree: 
able to the uſual Conſfruction of other Acts ok Parliament z 
therefoze that Statute which depzives a Man ok his Liberty 
ſhall not have ſo favourable a Conſtruction as other Acts ok 
Parliament. | 1892 1001} 11.36 

And to induce the Court to be of this Opinion, ſome late 
Cales were mentioned where Perſons were bafled during koz⸗ 
mer Suſpenſions of this Act, (viz.) Che Lord Aylesbury; 
Fitzpatrick, and Sir William Windham. 07! 27 

Beſides, there is ſufficient Matter to ſatisfy the Mods 
of the ſuſpending Act without extending them to the Jurisdic⸗ 
tion of this Court; and that is by reſtraining the Juſtices of 
Oyer and Terminer, and Gaol-Delivery, and Juſtices of Niſt 
prius from bailing o2 trying any Man committed ko; Treaſon, 
lo that it ſhall not by any Conſtruction relate to this Court. 

Dn the other Sidg it was argued, that if this Motion fconrr« 
ſhould be granted bythe diſcretionary Power of this Court, 
then ſome extraoꝛdinary Circumſtance ought to be ſhewed to 
induce the Court to grant it, in a Caſe of High Treaſon ; 
but there is no Pꝛetente to ſuch Matter, they only rely upon 
the Mozds in the Act it (ſelf, as not reſtraining this Court to 
bail Perſons ; the CUozds being, that no Judge or Juſtice, 
Oc. ſhall Bail, &c. which 28 (as they would have them) 


; 
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denied. 


do not ertend to this Court; but certainly this muſt be a 
Miſtake, becauſe befoze the Act of Suſpenſion was made, no 
Judge oz Juſtice could bail fo: High Treaſon ; therefoze 
thoſe {Uows muſt relate to this Court, which is compoſed 
of Judges. 
The Power Now tf this Court is not reſtrained, the AX ok Suſ⸗ 
of he Court penſion will be illuded, ko: ſome Judicature was intend⸗ 
reſtrained. ed to be reſtrained; and if not this Court, then it can 
5. be no other, becauſe a Judge or Juſtice befoze this Act was 
made could not bail (as hath been obſerved) fo2 High 
- + hs ſo that it was made purpolely to reſtrain this 
ourt. 

The Lord Aylesbury's Caſe is not parallel to this Caſe, 
becauſe the Habeas Corpus was ſuſpended only to him and 
them who were then committed on Suſpicion of Treaſon, or 
treaſonable Practices, but not to them Who were committe 
expreſly for High Treaſon. 

Do that it appears by a very plain Indication, that the Jn- 
tent ot the Legiflature was to reſtrain this Court, and if (o, 
tis as good as if reſtrained by poſitive Wozds. 

Now that it was fo intended, it appears by the very 
Wods of the Act of Suſpenſion, (viz.) No Judge or Juſtice 
ſhall Bail, &c. which loꝛzds reſtrafn this Court, and alſo 
Juſtices of Oyer and Terminer ; fo if the Judges are reſfrain- 

ed, the Court muſt be. ſo too, becauſe 'tis compoſed of 
Judges; and my Lord Coke tells us, that if the King ſate 
here in Perſon, Juſfice muſt be adminiſtered by the Judges, 

'Tis to be obſerved, that this Ad is penned in the moſt ge: 
neral TUods that could be thought on, and that the Law⸗ 
makers could have no other Intention than to reſtrain the 
Judges from bailing either in oz out ok Court; and this 
feems to be the plaineſt Conſtrudion of the ac; therefoze if 
this Court can neither bail the Pziſoners, oz try them, it 
will be to no Purpoſe to grant an Habeas Corpus; ſo it was 
denied, and the rather becauſe it was denied in Layer's Caſe ; 
foꝛ the Court would not try him till they had an Ozder from 

the King, as the Act direis, 0 f. 


The King werſus Street and Stroud. 
Mandamus 


Churchwar- 


dens, to de- wardens of the Pariſh of C. to deliver the Pariſh: 

_ ho Books to the new Churchwardens, &c. a Rule was made 

pow S, (02 them to ſhew Cauſe on ſuch a Day why a * 
off 3 ou 


to the old [59% a Motion foz a Mandamus to the old Church: 


r 
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ould not go; at which Day it was ſhewed foꝛ Caule, that 
this was a new Motion, and the like had never been made in 
this Court, and that the late Chief Juſtice Holt had denied 
to grant it to a Steward of a Court⸗Baron. | 


But that which was now inſiſted on was, that the old 


Church ⸗wardens had a Right to keep the Parish Books, ſo 
the Rule was diſcharged, fo2 a Conteſt between Pariſh-Oft- 
cers, which of them had a Right to keep thoſe Books, ought 
to be tried at Law upon a feigned Iſſue. | 


The King werſus The Mayor and Aldermen of 
Carlisle. 


NR to the Mayor, Aldermen and Common Coun- 
cil of Carliſle, to reſtoze one Simpſon to his Freedom 
of that City, of which he had been depzfved by them; the 
Return was, that he the ſald Simpſon and one Hutchiſon, 


Manda mus to 
the Mayor, 


Ec. of Car- 
lifle, 


* See Hut- 


fntending to ſubvert the good Government of this City, chiſon's Ca/? 


gave one Harriſon; a Freeman thereof, ſixty Gutneas as a 
Bzibe foꝛ his Uote and Intereſt at the Election of a Papoz 
there, and pꝛomiſed that they would get a Place fo2 his Son 
in the Cuſtom-houte ; that this City was tncozpozated by the 
Charter 3 Car. 1. by Girtue whereof the Mapoz, &c. hath 
Power to remove, &c. koz anp lawful Cauſe, pꝛovided the 
greater Part of the Common Council agreed to ſuch Re. 
moval; that he the ſaid Harriſon had erhibited an Inkozma⸗ 
tion tn Writing ok this Matter ad effetum ſequen. &c. in 
open Court, befoze the Mapoz and nine Common Council- 
Men, who are the greater Number of them, the TUhole con- 


poſtea. 
arts 1g. 
3 


fiſting of a Mayo? and ſeventeen Common Council⸗Men, and 


thereupon Simplon was ſummoned to appear befoze them ; 
who, after his Appearance, refuſed to anſwer certain Articles 
in CUriting exhibited againſt him on this Inkozmation; 
whereupon this Court of Mapoz and Common Council Men 
adjourned from Time to Time thzxce whole Daps one after 
another, expecting that he would comply befoze they diskran⸗ 
chiſed him; but he not complying, was disfranchiſed, 

It was-argued fo2 Simpſon, that no good Catiſe of Dif: 
franchiſement was returned, becauſe the Charge on which 
the Herits of this Cauſe depend is Bribery at the Election 
of a Mayo? ; now Bribery is an Offence at Common Law, 
by which Law the Dffender map be puniſhed, but tis againſt 
Magna Charta to depzive a Man of his Freedom befoze he is 
convicted of a Crime by the INE Methods which 1 — 

: 2 a 


For Simpſon. 
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Law pꝛeleribes; ko: what Security can any Man have from 
the Jiiſults bf Power, i he may be removed from his Free⸗ 
dom befoze Conviction, oz bekoze a Trial by the Laws of his 
Country, to which every Ban hath an equal Right 5 now if 
Simpſon had been charged with Perjury o2 Forgery, whtch are 
Crimes of a wozſe Mature than Bribery, yet he could not be 
removed befoze Conviction. 

And this Inconventence would follow, ik ſuch a Removal 
ſhould be allowed, (viz.) Jf the Court of King's Bench 
ſhould be ok Opinion, that the Removal is good, and the 
Perſon ſhould be akterwards tried fo2 Bribery, (which no 
Man will deny but de may), and upon fuch Trial he ſhould be 
acquitted, then there would be a Contrariety of Dpinfons and 
Claſhing of Judgments, which ſhould be now fozeſeen ſo as to 
be avoided. | | | 

is true, theſe Perſons are incozpozated by Charter, but 
the King could not gibe them a greater Power than he had 
to give, fo2 he himſelf cannot depzive a Man of his Freehold 
befoze Convldion, therefoze the Charter giving them a Power 
to remove, &c. mult be intended fo2 a Cauſe not cogniſable 


at Common Law, (viz.) By doing any Thing in the Cozpo- 


* See The 
King v. Bear, 
The Queen 
©. — — 
The Queen 
vi. Mayor of 
Gloue. 


ration contrary to his Dffice, 02 by not doing his Office, as 
a Julfice of Peace not attending the Seſſions, oz an Officer 
of the Cozpozation being a common Drunkard, o2 guilty of 
any Misdemeano? againſt the Duty of his Dffice, and which 


is no Crime at Common Law; and there is a very plain 


Difference between doing an unlawful Act, and not doing the 
Duty of his Office, fo; the one is a Crime, the other is only 
a Contempt. ä 

But admitting that Simpſon denied to anſwer the Interro⸗ 
gatozies, yet that cannot be a ſufficient Cauſe to diskranchiſe 
him; the rather, becauſe tis not a Matter regularly befoze 
the Court; fo2 they ought to have returned the Jnfo2mation 
made by Harriſon, and the Articles ſpecially, and not * ad 
talem effectum, as Was done in this Return. | 

Admitting likewiſe, that what is returned is a publick Ok⸗ 
fence, pet if the Cozpozation hath received no Damage by 


it, they cannot remove the Offender befoze Convickion; now 


it doth not appear by this Return, that the Body cozpozate 
is in the leaſt damnified; "tis true, the Return is, that 
Simpſon intended to faubvert the Government of this Cozpo- 
ration; but a bare Intention ſhall not be pꝛejudicial to him, 
unleſs he had dome ſome Af in Purſuance of ſuch Intention; 
and no Man can tell whether Bzibery at an Election to p2o- 
| I . mote 
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mote a particular Man to be Mapoꝛ, would be pꝛejudicial to 
the Cozpozation, 02 not. | 

But admitting it to be an Offence, and p2ejudictal to the 
Copporation, pet the Perſon bzibing ought not to be dil⸗ 
- franchiſed, but rather to be indicted upon the Statute of 


* Weſtm. 1. by which tis enated, That none ſhall diſturb * = Inſt. 169. 


any by Force, Malice, or Menaces, to make free Election, in 
Pain of great Forfeiture. 


In Anſwer to the chief Objection, that Simpſon ought not Econtca. 


to be removed from his Freehold befoze Conviction, becauſe 
the Crime fo2 which he was charged is an Offence at Com- 
mon Law; this was admitted to be true, but 'tis a Crime 
relative to the Duty of his Dffice in the Co2pozation, and 
therefoze he map be removed befoze Conviction z tis an Df- 
fence which will deſtrop the very Being of this Cozpozation; 
'tis contrary to his Dath of Fidelity when he was firſt ad- 
mitted to his Freedom. 


There are ſome Caſes where Men have been removed foz Removal be- 


ore Convic- 


Offences puniſhable at Law, even befoze any Conviction 3 :;: 


as fo2 Jnſtance; a Yan was removed fo; a + Riot in the + style 477. 
Council-Chamber, which is an Dffence puniſhable at Com- The King 


mon Law, yet the Offender was removed befoze Convittion ; *” **<* 


and fo was Serjeant Whitacre, who having Notice, refuſed * 2!Salk. 434- 


to attend at the Seſſions of the Peace, fo2 which Cauſe he 
was turned out of the Recozverſhip of the Borough of Ipſ- 
wich bekoze Convition. 

The like is often done in the Colleges of both our A- 
niverſities; and Baggs s Caſe, which is the Magna Charta 
of all Caſes of this Nature, warrants this Opinion, and 
eſpecially ſince the Statute 9 Annz, which gives a Tra- 
verſe to the Return of a Mandamus, and which Simpſon ha- 
ving refuſed, he hath thereby implicitly admitted the Crime 
fo2 which he is charged; becauſe, if it was falſe, he might 
have traverſed the Return, and therefoze he ought not to be 
favoured. 

And as to his Removal befoze Conviction, this is a Con- 
dition annexed to his Freedom in this Cozpozation, which he 
took, ſubje# to be removed fo2 any reaſonable Cauſe, and 
his Removal is the moze juſt, becauſe he had all reaſonable 
Dppoztunities allowed him to defend himſelf if he could. 

Upon the whole Matter, a Return of a Mandamus needs 
not ſo much Certainty as an Jnfozmation oꝛ Indictment; 
becauſe, if tis true, no Puniſhment ought to be inflicted on 
that Account, | 


The 
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The Reply. The Objetion, That they ſhould have ſet fozth in the Re- 

b turn, the Jnfozmation of Harriſon, in hæc verba, and not 

ad talem effectum, is not anſwered ; now the Reaſon why that 

Inkozmation ſhould be ſet fo2th to a Certainty is, becatiſe 

'tis the very Gꝛound of the Charge by which Simpſon was 

removed; and tis not ſufficient to ſay, that ſo much Certainty 

is not required in this Caſe as in an Jndictment, and to al- 

ledge foꝛ a Reaſon, that no Puniſhment is to be inflicted up- 

on that Account, becauſe. tis a great Puniſhment foz a Man 

to loſe his Freehold. it | 

Beſides, they have not ſet fozth in this Return, that 

Simpſon had done any Thing pꝛejudicial to this Cozpozation, 

and as to Serjeant Whitacre's Caſe, tis no Manner of Au- 

thozity in the pꝛelent Caſe; tis true, he was removed befoze 

Conviction, but it was fo2 not attending the Seſſions to di⸗ 

ref the Cozpozation in Pꝛoceedings to adminiſter Jullice, 

which was an Dffence done to the Cozpozation, and conſe- 
quently a Foxfeiture of his Dffice of Reco2der. 


Chief Juſt. By the Return of this Mandamus ft appears, that Simp- 
| ſon was duly ſummoned, and that they who removed him 
had an Authozity ſo to do, but that it muſt be koz a (awful 

Cauſe, which did not appear by this Return; fo2 the Jnfoz- 

- __. mation and the Articles grounded thereon are not ſufficient: 
CO, ly ſet fozth to inkozm the Court of the Crime, being only 
gdod. Teturned ad effectum ſequen'; now where (Uo2ds in an Jn- 
dlament fo2 a Libel were ſet fozth ad effectum ſequen'; that 


* 2alk.417. was held inſufficient in the Caſe of The * King verſus Bear; 


J Geck 16; and there is no Reaſon why an Jndi#ment ſhould be moze 
certain than the Return of a Mandamus ; fo? in the one Caſe 
the Party is to be puniſhed, and ſo he is in the other, (viz.) 
By the Loſs of his Freedom. 

As to the Queſtion, CUhether a Man can be removed 
| from his Freedom fo2 a Crime puniſhable at Law befoze he 

„Nota; He Is convicted of ſuch Crime; the * Chief Juſtice held he 

did after- could not; and that in the Caſe of The King and the 

wart O. Mayor of Glouceſter, it was ſo adjudged in Point, that 

pinion in the Bribery Was an Dffence puniſhable at Common Law; and 
zel The that a juſter Trial might be had in the Courts in Welt- 

a lover minſter than by a Mayo2 and Common Council Men in a 

of Tiverton, Coꝛpozation, who are generally cozrupted, and uſe arbitrary 

where 2. Mrthods in Trials there; lo he was of Opinion that a pe- 


held, th 
Bribery 55 remptozy Mandamus ought to ga. 


a ſufficient 11 . 
Cauſe to remove a Man from his Office before Conviction. 


1 But 
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But the other thzee Judges Were of a contrary Opinion, 
their Reaſons were as follow: 

ſl. Tis agreed on all Hands, that there was a Crime 
Done, and it ſufficiently appears, that the Cozpozation ſuffer- 
ed by it; fo what can be a greater Injury than coꝛrupt Mem⸗ 
bers, and it ſeems very reaſonable, that where the immediate 
good of a Cozpozation is concerned, that they ſhould have 
Power to remove him who acts contrary to ſuch good. 

That this Co2pozation hath ſuch a Power by the very 
os of their Charter, (viz.) To remove fo2 a lawful Cauſe, 
fo2 otherwiſe thoſe Wozds are inſignificant; and it would be 
very hard if a coxupt Member could not be removed befoze 
Conviction, becauſe in the mean Time he will have a Uote 
in all cozpozate Ads which may be pꝛejudicial to the Co2poza- 
tion where ſuch a Uoter is guilty of ſo great a Crime as 
Bzibery. 

Then as to the Fozm of this Return they held it good, 


fo2 the Subſtance of the Fact laid in Harriſon's Inkoꝛzmation 


was returned ad effectum ſequen', (viz.) ſo and lo, &c. and 
therefoze they dented to grant a peremptozy Mandamus. 


The Chamberlain of London werſus Lopez. 


05 


1 was an Adion of Debt koz 25 1. bzought by the Broker? 
Chamberlain of London againſt the Defendant, upon Vere inſtitu- 


ted in the 


the Statute * 6 Annæ, by which an 7 Act of Parliament fo2 Room of 
well garbling Spices was repealed, by which Repeal a Duty a- Garblers of 


riſing by that A, and which was Part of the Revenue of 3 


Anne 


the City of London was taken away, and an Equivalent was cap. 16. 
granted to the ſaid Citp, by taking Money to admit Brokers — = I. 


to exerciſe their Office. 

ff. Every Perſon who ſhall act as a Broker, or em- 
ploy any Man under him to act as ſuch in the City of Lon- 
don, (hall be admitted by the Court of Mayor and Aldermen 
there, and ſhall upon his Admiſſion pay to the Chamberlain 
of the ſaid City 40s. and every Year. on the 29th Day of 
September 405. more, which Money ſhall be enjoyed by the 
ſaid City ; and every Perſon acting as a Broker, and not be- 
ing admitted as aforeſaid, ſhall forfeit to the ſaid City 
251. to be recovered in the Name of the Chamberlain. 


The Defendant by his Plea confeſſed, that he had acted as * 7 Georgii 


a Broker in the City, and that he was not admitted thereun- 


cap. 29. 
What ſhall 


to; but farther ſets fopth the Act of * general Pardon, by be pardoned, 
which the King diſcharged all manner of Offences which he and what 


might 


— 
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For the 
Defendant. 
Dyer 238. 
Cro. El. 682. 
5 Rep. 49. 


For the 
Plaintiff. 


3 Inſt. 394. 


might or could in any wiſe pardon ; and averred, that this 
was an Offence which the King might pardon, &c. to which 
Plea the Plaintiff demurred, and the Defendant joined in 
Demurrer. | 

They who argued fo2 the Defendant inſiſted, that this be- 
ing an Dffence of a publick Nature might be pardoned, tho, 
the Adion fo2 the Duty muſt be bꝛought by the Subject; tis 
true the Admittance-Wonep is given to the City as a Re- 
compence fo2 taking away the Revenue of garbling Spices; 
but yet the Offence of not being admitted as a Broker, ts pat⸗ 
doned; fo2 all Amerciaments are pardoned, tho' the Subject 
hath a Right to them, and ſo are all popular Actions befoze 
they are actually commenced; therefoze this Dffence is par- 
doned with all its Conſequents. 

Tis true, an Jndictment would have laid fo2 this Offence, 
if this Act had not been made to put it in this Method of Pꝛo⸗ 
ſecution, but that hath not altered the Mature of the Df: 
fence; and therefoze it may be pardoned. 

The Act which entitles the City to the Foxfeiture, gives 
ft in lieu of another Part of their Revenue taken from them, 
and the Money which is to be paid by the Brokers is in Na- 
ture of a Rent to be received by the City fo2 a Duty which 
was deſted in them befoze, and in Recompence of a civil 
Right of which they were now depzived, which Recompence 
being confirmed by the Statute, and a Penalty given fo2 
not complying with that Law, ſuch Penalty cannot be par: 
doned, eſpectally ſince an Ackion is given by the Statute koz 
the Recovery thereof. 

The Realon given by mp Lord Coke, why the King cannot 
pardon a popular Action after 'tis commenced, as to the Jn- 
fo2mer's Part, is, becauſe an Intereſt is then veſted ; but be- 
foze the Adion is bzought, no Intereſt is veſted in any parti⸗ 
cular Perſon; and therefoze the King can pardon it; 
which Reaſon will hold in this Caſe, becauſe there is a 
Right veſted in the City befoze this Ation was bzought, and 
befoze the general Act ok Pardon was made, (viz.) a Right 
to the Duty ariſing by the garbling of Spices, and a 


Right to that Recompence which was given in lieu thereof, 


by a general Pardon cannot diſcharge thoſe Coſts; and tig 


ſo that this Action is well brought, and not pardoned. 

Jf an Aﬀton of Allault and Battery is bzought, the King 
cannot pardon the Damages recovered in ſuch Action; ſo 
where a Libel is erhibited in the Spiritual Court, and the 
Plaintiff obtains a Sentence, and Coſts are taxed, the King 


fo? 


— 
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fo2 the lame Reaſon that the King cannot pardon an Ap- 
peal, (viz.) becauſe the Subject hath an Jntereſt in that Suit. 


This is a Duty given to the City of London, fo2 and in- Curia. 


ſtead of another Duty taken from them by Act of Parlia- 
ment, and this Foxfeiture is given as a p2oviſional Security 
fo2 what they might ſuffer thereby; and therefoze tis not par: 
donable, and as a Right veſts in an Informer immediately 
upon bꝛinging his Action, ſo in this Cale in that very Inſtant of 
Time tn which the Offence was done, a Right veſted in 
the Chamberlain, which entitles him to an Action fo2 the Foz⸗ 
feiture, and which the King cannot pardon; he cannot par⸗ 


don an Offence againſt the Statute de malefactoribus in par- 2 Inſt 205. 
cis, as far as any Man hath an Intereſt therein; tis true, it 3 Int. 238. 
was held in * Biggins's Caſe, that the Queen might pardon * 5 Rep. 50. 


the Burning in the Hand; but this ſeems to be the Opinion 


of mp Lord Coke alone; and 'tis plain, that the Reaſon he co Ent. z. 
gives doth not warrant that Judgment; fo2 he tells us, tis Clifte Ent. 


becauſe Burning in the Hand is no Part of the Judgment; 
which is certainly a Miſtake, fo2 in an Appeal (as that Caſe 
was) tis Part of the Judgment; beſides, that Caſe is re- 
pozted in ſeveral other Books, but the lame Reaſon in none 
of them fo2 that Judgment; therefoze 'tis pꝛobable that the 
true Reaſon might be, becauſe Burning tn the Hand ts a 
Puniſhment to be inflicked on a Criminal fo2 the publick Good, 
in which no particular Subjeck hath anp Right; and laſtly a 
Pardon is pꝛoperly a Releaſe given by the King; but'tis a 
general Kule, that a Right which is veſted cannot be relea- 
led; fo Judgment was given againſt the Dekendant, (viz.) 
That this Dffence was not pardoned. 


Blackwell verſus Naſh. 


T *HE Plaintiff covenanted by Jndenture to transfer, of mutual 


&c. South- Sea Stock to the Defendant, on or before 


and Conditi- 


the 21ſt Day of September, and the Defendant covenanted ons prece- 
to pay the Plaintiff 8 500 J. on o2 befoze the ſaid Day ; and dent. 


entered into a Bond in the Penalty of 160co 1. conditioned 
fo2 the Perfo2zmance of the ſaid Covenant; and now in an Ac- 
tion of Debt bzought on the (aid Bond, the Bzeach aſſigned 
was fo2 Non-payment of the 8500 l. and the Plaintiff in 
his Declaration ſet fo2th all this Matter, and that pro & in 
conſideratione præmiſſorum, the Defendant covenanted ta 
pap the Monep; then he ſet fo2th, that he (the Platntiff) was 
ready at the Time and Place agreed on to transfer the Stock, 

| P | and 
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and that then and there obtulit ſe to transfer it; and averred, 


that neither the Defendant oz any other Perſon in his Be⸗ 
half was there ready to accept it. 

And upon a Demutrrer to this Declaration, the Queſtion 
was, TUhether theſe were mutual Covenants, 02 only a Con⸗ 
dition pꝛecedent; fo2 if they were mutual Covenants, then 
the Action is well bzotght, but otherwiſe if it was a Condi- 
tion p2ecedetit, becauſe then the Perkozmance of that Condi- 
tion muſt be let kozth. 

And it was argued, and fo adjudged, that theſe were mu- 
tual Covenants, the Transfer being to be made on a certain 
Day and Place; and though in ſome Caſes the UWlozd Pro 
makes a Condition precedent, lo that the Plaintiff is not en- 


_ titled to an Action, unleſs he avers the Perkozmance of the 


Condition on his Part; yet tis not ſo in this Caſe, fo2 here 
the Cow Pro makes the Covenants mutual, (viz.) The 
Plaintiff is to transfer Prothe Money which the Oefendant 
ts to pay Pro the Transfer; and this apparently reduces it 
to mutual Covenants, fo2 which each of them hath a pꝛoper 
Remedy ko; Mon- perkozmance. 

And this was compared to the Caſe of * Lancaſhire and 
Killingworth, (viz.) CUhere it was held, that where a Time 
and Place of doing an Act, is made certain by the Agreement 
of the Parties, and they both meet, he who pleads a Tender 
mult alſo plead a Refuſal of the other to accept the Thing ten- 


dered; but if one of them is not there, noꝛ any Body to re- 


preſent him, that muſt be ſet kozth by the other, and that he 
was there at the Time and Place, & obtulic ſe, &c. 


All which was done in the pzeſent Cale; therefoze the 


Plaintiff having alledged a Tender to transfer, and that the 
Defendant had refuſed to accept it; this is equivalent to a 


Tender it ſelf, 
The Plaintiff had Judgment, and upon a TUrit of Erroz 


afterwards bꝛoͤught in the Exchequer-Chamber, that Judg- 


ment was affirmed, | 


Warren verſus. Conletr. 


N an Action of Debt bꝛought by the Plaintiſt in the Court 
of C. B. who declared upon an Jndenture by which he co- 
venanted to transfer twenty-five Shares; 8c. and the Defen- 
dant covenanted, that he would rereibe and pay foz the Tranſ- 
ker, &c. and bound himſelf in the Penalty of 2800 J. to per- 


fozin the ſame, and fo2 Mon perkozmance thereof this Arfton 
3 | was 


r 
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was brought; the Defendant pleaded Nil debet, to which Plea 


the Plaintiff demurred, and had Judgment in that Court fo? 


the Inſufficiency of the Plea, fo2 that Nil debet is an ill lea 
to this Aﬀton ; and thereupon a Crit of Erro2 was bzought 
in B. R. and it was argued, that this Judgment was er⸗ 
roneous. | 

Firſt, An Objefton was made to the Fozm of the Declara: 
tion, (viz.) That the Plaintiff had not ſet fozth, that he had 
done all Things neceſſary fo2 him to do, to entitle himſelf to 
this Adion, fo2 he ſhould have alledged, that he had tendered 
to transfer the Shares on a certain Day, Hour and Place, 


and that the Defendant refuſed to accept them; he only 


ſhews, that he was ready to transfer them debito modo, but 
doth not ſay at what Time or Place; now where tis ſet fo2th 
as it ought to be, at a certain Time and Place, and no Per⸗ 
ſon is there to receive it, the Party muſt ſhew at what Time 
of the Day he wag at the Place, and how long he ſfayed 
there. | / 

2. Obj. Becauſe Nil debet was adjudged no good Plea, 


which is erroacous, it being certainly a very good Plea; fo =: K. 5. 14. 
where-ever Matter of Fact. is mingled with a Spectalty, oz Kelv. 153. 6. 


with a Recozd, Nil debet is a good Plea, as in Debt befo2e 
Auditozs, tis a good Plea. .. | 


Rep. 43. 
6 Rep. 44+ As 


But on the other Side it was argued to mafntain this Econtra. 


Judgment, that Nil debet is no good Plea in this Caſe; 
and the chick Reaſon was, becauſe of the Solemnity of a 
Deed; now here the Debt ariſing meerly upon the Deed, 
and not on any collateral Batter dehors, fn ſuch Caſe the 
Defendant ſhould- have denied the Deed, and have pleaded 


* Come other Deed to avoid it; fo2 if he once own the Deed, 


tis then a good Debt, and therefoze Nil debet is no good 
Plea to it; beſides, . tis a Plea which includes ſeveral Iſſues, 
and fo2 that Reaſon tis ill. | 

'Tis no good Plea to an Action of Annuitp, no2 to an Ac: 
tion of Debt on a Bond bzought by an Adminiſtrato? ; "tis 
true, 'tis a good Plea to an Action of Debt bzought fo2 Rent 
reſerved upon a Leaſe fo2 Years; but the Reaſon is, becauſe 
the Demiſe is the Foundation of the Action, and the Deed is 
only an Evidence of the Demiſe, and ſo tis a good Plea to 
an Action of Debt bꝛought on Penal Statutes, and to Adions 
of Debt bzought upon Awards, oz to Accounts befoze Audi⸗ 


' to2s; and the Keaſon is, becauſe theſe are not the Deeds of 


the Parties, but here the Deed of the Party Himſelf is the 
very Lien, and not any Thing in Pais; and the Giſt of the 
Acton is fo2 Payment of Poney. . 2 8 

1 2 'Tis 


— 
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'Tis no good Plea to an Aﬀion on a Policy of Inſurance, 
noz to an Action on a Bail Bond, tho' there is ſomething 
dehors to be done, to charge the Jnſurers and the Bail. 

The Court was divided in Opinion, but ſeemed fnclinable 
to reverſe the Judgment. See poſtea Mich. 11 Geo. S. C. 


Pennoire verſus Brace. 
Writ of Er- NO TA; It was ruled in this Caſe, that where a TUrit 
— 00g of Erro2 is bought by Two, and one of them dies 
dies pending pending the CUrit, the Plaintiff in the oziginal Action, by 
the Writ. entting a Suggeſtion on the Roll, that one of the Plaintiffs 
| in Erro2 is dead, may take out Execution on the Judgment, 
without fuſing out a scire facias, either againſt the Peir oz 

Executo? of the dead Perſon. 


Flemming verſus Parker. 


Writ of In- HE Plafntiff declared on four Counts, and the De- 
1 fendant demurred to one, and pleaded to Iſſue as to the 
where nor, Other Thzee, and the Plaintiff joined in Demurrer, and had 
Judgment and a Crit of Jnquiry, rectting a Judgment de 

præmi ſſis, and that recuperare debet damna occafione præ- 
miſſorum ; and now it. was moved in Arreſt of Judgment, 

that a TUrit of Inquiry would not lie on this Judgment until 

Nolle proſequi was entered as to the other thzee Iſſues, oꝛ a 
Venire to try them; fo2 then, and not befoze, a TUrit of Jn- 

quiry might be had to inquire of the Damages upon the 
Judgment in Demurrer; but in this Caſe the Plaintiff ha- 

bing remitted the Damages as to the other thꝛee Jſſues, be⸗ 

foze the Judgment was entered on the Demurrer, it was held 


good; and the Maſter of the Office affirmed, that was the 


pꝛoper Method of Pꝛoceeding. 


Coatſworth verſus Shaftoe. 


Coſts, where ROVER was bzought by the Plaintiff as Adminiſtrato? 

— png of T. S. and in this Declaration the Plaintiff had laid 

Adminiſtra- the Converſion to. be after the Death of the Inteſtate, and 
for. that Adminiſtration was granted to the Plaintiff, &c. 

Upon Not guitty pleaded, the Plaintiff was nonſuited ; 

and now the Queſtion was, Cahether he could pay Coffs; 

| 2 and 
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and the better Opinion was, That he ſhould pay Coſts, be- On. 2 


- cauſe the Goods came to him after the Death of the Inte. vent. 109, 


ſtate, and he might have declared on his own Poſſeſſion, and 110. 
not as Adminiſtrator, which he had done on Purpoſe to ſhel- 


ter himſelf from Payment of Coſts. 


Cooper verſus Beale. 


A Ejectment was bzought to recover the Poſſeſion of In Ejea- | 
the Quakers Meeting-houſe ; none of them would receive ment Jung,. 

the Declaration, and the Beeting:houſe was never open but be entered 

on Sundays, on which Day the Delivery of a Declaration is vpon _ 

not good; thereupon the Plaintiff took a Judgment by Con- ! Ejec- 

feſſion of the nominal Leſſee; and now upon a Motion that or. 

Judgment was let aſide. becauſe it could not be entered on 

the Confeſſion of the caſual Ejetoz, becauſe in Faft tis the 


ConfeMon of the Plaintiff himſelf, 


Holoway werſ#s Thurſton. 


Nan Action on the Caſe, &c. the Plaintiff declared, and The Statute 
laid his Damages to 400 l. the Defendant pleaded the 2 Ennis: 
Statute of Limitations, (viz.) Non Aſſumpſit infra ſex An- ed. 
nos; the Plaintiff replied, that he ſued out a Latitat to take 
the Octendant two Years befoze the Ation bzought, fo2 150 l. 
and upon a Oemurrer to this Replication, it was inſiſted fo2 
the Defendant, that theſe were different Actions, foz no Man 
would take out a Latitat for 1501. and declare ad damnum 


400 J. 'tis true, if the Plaintiff had averred it had been one 


and the ſame Cauſe of Action, it might have been otherwiſe ; 
and ſo it was ruled by the Court. 


Wright verſus Maſon. 


PON a Motion fo2 an Attachment againſt the Defen- Attorney 
dant and one Purcell, an Attoznep, fo2 foul Pꝛactice, ** — 
and fo2 oppꝛeſling the Defendant, by thzeatning to take him Interrogato- 
up by a Warrant of the Chief Juſtice, and by Colour thereof ries for foul 
getting ſome Money from him, and a Note under his Hand *-*Sice. 
to pay mote fo2 not ſending him to Newgate fo2 a Treſpaſs 
they pzetended to be done by his CUife ; a Rule was made 
fo; them to ſhew Catiſe on ſuch a Day, why an Attachment 


ſhould 
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ſhould not go againſt them; and upon that Day they appear- 
ed and pꝛoduced ſeveral Affidavits, which were read in Court, 
and by which they denied the Charge, but not poſitively and 
directly; and it appearing by the Affidavits, that the Fact was 
done by the Wife, there was no Colour to pꝛocure the Tlar⸗ 
rant of the Chief Juſtice againſt the Husband; and it farther 
appearing, that the Attoznep had endoz\cv this Note to alt 
other, on Purpole to load the Defendant with an Action, he 
was oꝛdered to ſtand committed until he ſhould anſwer Inter⸗ 
rogatozies, which were to be filed in four Days; and afcer- 
wards, in Anſwer to the Jnterrogatozies, he ſwoze off all that 
was charged againſt him, fo2 which he was indicted, and con⸗ 
victed of Perjurp. | | | 


15 


ö Cæſar verſus Holt & al. 


Reſcous, Ce. Rule was made fo2 the Defendants to ſhew Cauſe on 
* ſuch a Day, why an Attachment ſhould not go againſt 
not be grant- them fo2 committing a Reſcous, &c. and now they ſhewed fo? 
pong Cauſe, that ſuch Attachments ought not to be allowed upon 
the Writ. Affidavits of a Reſcous, becauſe in (ſuch Caſe the Parties 
might be taken into Cuſtody befoze the TUrit-'is returned, 
therekoze the Sheriff ought to return a Reſcous befoze the De- 
fendants ſhould be pꝛolecuted fo2 it; and the Court was of 
that Opinion, (viz.) That the Sheriff ought to return the 1 
Crit, which, ik falſe, then the Plaintiff hath an Action a- T 
gainſt him; but ik the Return is true, then the Action lies 4 
againſt the Reſcuers ; therekoze if an Attachment ſhould be ; 
granted on an affidavit of a Reſcous befoze the Return of ; 
the Writ, the Defendant could have no Aﬀton againſt the F 


Sheriff koz a falſe Return. 4 
2 | 


D E 


D E 
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The King werſus The Mayor and Burgeſſes of 
Tregony. 


PON a Motion fo2 a peremptow Mandamus, the Auna 


Caſe was, that a foꝛmer Mandamus was direfted to 

the Mayoꝛ and Burgefſes of Tregony in Cornwal, 
1 commanding them, (viz.) Quod eligetis & juratis 
Majorem, &c. ſecundum authoritatem veſtram, &c. | 

It was moved fo2 a Superſedeas to that Mandamus, fo2 that 

the Writ was not good, becaufe it was direxed to the Way: 
02 and Burgeſſes to ele# and wear a Mapoꝛ; whereas the 
Power of elefting is only in the Burgeſſes, and the Power 
of lwearing in the Mapoz alone; fo that the Mayo2 cannot 
make a Return of this Crit as directed to him to eleck; noz 
the Coxpozatfon as direcked to them to ſwear a Mayo?, ſa 
that if the Burgeſſes ſhould make a Return as to the ſwear- 
ing Part, they would be Aſarpers, and if they do not make a 
Return, they woll be in Contempt of this Court. | 
HBeſides, 'tis incongruous fo2 a Mandamus to be direced 
to ſwear a Mayor not pet elected; therefore it being directed 
to a Perſon who had no Power to act, it ought to be luper⸗ 
leded, fike the Caſe of the City of London, where ſuch a Man- 
damus was ditetcd to the Yayo? and Aldermen, &c. when 
the Power was in the Mayo? alone, and that was adjudged 
in this Court to be not good. ; 
But the Court were all of Opinion in this Caſe, that they 
ought to make a Return, fo? the CUrit commanding them, 
Quod eligetis & juratis ſecundum authoritatem veſtram, tt 


ſail 


— 
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Return of 


Mandamus. 


Objedtions 
to it. 


ſhall be taken reddendo ſingula ſingulis, and to be the Return 


of both, &c. 

Then they returned, that Tregony is a Borough incoꝛpo⸗ 
rated by Letters Patent of King James the Firſt, by which 
'tis pꝛobided, that they pzoceed to an Election of a Wayoz 
every Pear, on the Tueſday next after Michaelmas Day, and 
that the Mayo? elected at that Time ſhall continue Mapyoꝛ tin- 
til another is duly elefed; and farther they return, that 
the Day of Election being paſt, they cannot obey it, and pꝛo- 
ceed to a new Election on any other Day than that very Dap 
appointed by the Charter by which they are incozpoꝛated, un⸗ 
lels on the Death oz Amotion of the Bayoz. 

And now the following Dbjefions were made both to the 
Crit and the Return. | 

And firſt as to the TUrit, that it was directed to the Mapoꝛ 
and Burgeſſes to elet and (ſwear a Mapoꝛ, where the Power 
of ſcaring, &c. is in the Mapoz alone, and tho' the Court 
was of Opinion, that this TUrit ought not to be ſuperſeded 
befoze it was returned, becauſe ik there is a Fault, it might 
judictally appear befoze them; yet when the Fault appears 


upon the very Return it ſelf, the TUrit ought to be quached. 


Now there is a plain Difference between a TUrit to elec, 
and another to ſwear a Man into his Office; fo2 the CUrit ta 
elect may be dfrected to the whole Body cozpozate, of which 
the Mapoꝛ is the Head ; but a Trit to ſwear the Perſon 
elected muſt be directed to the Mayo? alone; becauſe no other 
Perſon hath Authozity to ſwear him; and no ſuch Authozity 
can be given but by ſpecial TWozds in the Charter; and it 
would be very hard if this Writ ſhould be good, becauſe the 
Execution thereof would ſubject the Parties to an Inkozma⸗ 
tion fo2 uſurping an Authozity where thep had none. 


Then as to the Return, 'tis, that they could not obey the 


Crit, becauſe the Day ok Eleftion of a Mapoz was lapſed, 
and that they could not pzoceed to a new Election, but upon 


the very Dap appointed by their Charter, unleſs upon the 


Death oz Amotion of the Mayo? in Being. 
Jn Anſwer to which it was argued, that the Dap was only 
direfto2p, and that there could be no Jnconveniency, if they 


ſhould pꝛoceed to an Eledion on any other Day, becauſe the 


Crit of Mandamus uſually goes to fill up the Body cozpozate, 
fo2 the ſake of SucceMlon, which is a Caſe of Neceſſity. 


But they who argued fo2 the Return, ſaid there could be 


no ſuch Neceſſity in the pꝛeſent Caſe, becauſe the Cozpozation 


was full ; therefoze there was no Neceſſity to elect on any 


3 other 
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other Day than on that appointed by the Charter; beſides, if * Sestatute | 
the Return is not true, it ought to have been * traverſed. 95> | 

The Court was of Dpinion, that the CUrit was good upon Curia 
a reaſonable Conſtruition of the TUozds reddendo ſingula fingu- 
lis; foꝛ tis directed to the Body corporate, who hath the Jn- 
heritance as to the Election of a Mayo2, and likewiſe to him 
who hath the ſpecial Power as to the [wearing a Yayo, it 
being that eligetis & juratis ſecundum authoritatem veſtram. 

Mob all thoſe to whom the TUrit is direcked, are to do 
ſomething, fo2 thep are all to be pꝛeſent at the Swearing a 
new Mayo? when the Path is adminiſtered to him, which is 
uſually done by the Town:Clerk, and ſo far they may be ſaid to 
have a Power to ſwear him, koz the Mayo? is pꝛeſent, and 
ſo are the Burgeſſes at that Time. 

Then as to the Return it is likewiſe good, fo2 though it 
hath been ſaid that the Day is only directory; pet tig clear by 
the Charter, that they muſt chuſe a Yayo? on the very Day 
therein appointed; which is on Tueſday next after Michael- 
mas-Day every Pear, and that he muſt continue Mayo? till 
another is choſen, ſecundum formam literarum patentium 
now it cannot be ſaid, that a Yayo? choſen on any other 
Day was elected ſecundum formam literarum patentium, fo2 
which Reaſons a peremptozy Mandamus was denied. 


Atwood werſus Beach. 


Adgment was had againſt the Pzincipal, and a Sci' fa was 5$:;. fa. «- 

bzought againſt the Bail of John King, when his Mame gainf the 
was Thomas King, and after two Nihils returned, the Bail 3! 977%» 
were taken in Erecution; and this Matter appeating now Name was 
to the Court upon a Motion, the Counſel fo2 the Bail pzap- Thomas 
ed, that they might be diſcharged, which was accozdingly 
done; ſed per Curiam, ik the Scire facias had been returned 
Scire fect, they could not be diſcharged, becauſe they might 
have pleaded this Matter in Abatement, like the Caſe of 
+ Day and Guilford, which was Tenant fo? Life, Remain- er ,, 
der to his Iſſue in Tail, the Tenant fo2 Life acknowledged Sia. 4 8 þ 
a Statute, and died; then the Cogniſee bzought a Scire facias Rm. 19. 
againſt the Heir, who was the Jſſue in Tall,) and the She⸗ 
tiff returned Scire feci ; and thereupon Judgment was hay 
againſt him; and being turned out of Poſſeſſion of the 
Lands by Uirtue of that Judgment, he brought an Ejedment. 
&c. and it was adjudged, that he was bound by the Executt- 
on, and that he had no * either by Ejectment, oꝛ by 

CUrit 


— 
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Crit of Erroz, 02 Audita quereli, oz by any other Means, 
but only by Afton ogainſt the Sheriff foz a kalle Return, (if 
it was (0, becauſe it was his own Fault by not pſcading to 
the Scire facias, (viz) That he was the Iſſue in Tail after the 
Sheriff had returned him warned. 


The King verſus The Mayor of Tenterden. 


Rule was made fo the Yayo! to ſhew Cauſe why an In- 
fozmation ſhould not go againſt him, koz taxing ſeveral 
Perſons who lived out of the Corporation to be contributozy 
to the Building a Bzidge, and other Charges within the 
Corporation; who ſhewed fo2 Cauſe, that tho' the Perſons 
thus taxed did not live within the Corporation; pet they 
dwelt within the Liberties thereof, and were entitled to the 
like Pꝛivileges of thoſe who lived within the Corporation; one 
 whercof was to be exempted from all Taxes in the County 
at large, ſo that tis reaſonable they ſhould be contributozp to 
the Charges within the Corporation, when they had the 
Benefit of the Puvileges thereof; beſides the Tax now 
in Queſtion had been paid by ſuch Dut-dwellers Time out of 
Mind. 

But the Court directed, that this Matter ſhould be tried 
upon an Information, and that fo2 two Reaſons; the one be- 
cauſe a ſingle Perſon might not be able to conteſt this Mat⸗ 
ter in an Acton againſt the whole Corporation; and the other 
becauſe if a Aerdick ſhould paſs fo2 o: againſt ſuch ſingle 
Perſon, it would not end the Conteſt which might happen a⸗ 
gainſt the Reſt. 


Hotchkis verſus Corbett. 


IBEL fn the Spiritual Court fo2 theſe CClozds, Thou 
art a Cuckoldy old Dog, call down the Bitch your Wife. 

And now upon a Motion foz a Prohibition, the Suggeſtt- 
on was, that there is a Cuſtom in London to puniſh TUhozes 
by carting and whipping them; and that the (aid Mozds are 
afionable there by the Cuſtom of the Place, and avers, that if 
the (lows let fozth in this Libel were (ſpoken, it was in 
London, in the Pariſh of, &c. and tho' the Plaintiff might 
have a Remedy at Law againſt the now Plaintiff in the 
Pꝛohibition, fo2 ſpeaking the ſaid Mozds; pet he bad exhibit- 
ed a Libel, &c. and upon this Suggeſtion, a Pꝛobibition was 
2 ; granted, 
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granted; and it was now moved fo2 a Conſultatfon ; fo2 ad- 

mitting theſe Mods were ſpoken in London, yet they are not 

actionable there by the Cuſtom of the City, becauſe the Cu- Co. car. 

ſtom extends only to ſuch (UMoꝛds which are directly defama- 339. 

tozp, and not to ſuch which are ſo by Jmplication ; and to 34.28. 

p2ove this Matter, the Caſes in the * Margin were cited. 2 Lutw. 104 
The Caſe of Houblon and Milner, repozted in Lutw. 1042. 

was fo2 calling a Man's Wife a Common Woman; and there 

was the like Suggeſtion, as in this Caſe, fo2 a Pꝛohibition, 

but ft was denied, and a Conſultation granted; and the 

Reaſon there given is, becauſe the Cuſtom of London ex- 

tends only to calling a Moman Whore, and not to ſuch 

oꝛds from which it may be collected ſhe is lo, 
But per Curiam, that Caſe hath been denied to be Law by 

this Court; and it hath been ruled, that any CUozwds which 

are dekamatozp and puniſhable in the Spiritual Court, are 

triable in London by the Cuſtom there, in an Action on the 

Caſe, wherein Oamages may be recovered; ſo tn the p2inct- 

pal Cale the Pꝛohibition was held good, and the Conſulta- 

tion was dented. | 


Lowther & Ux' verſus Kelly. 


R. Lowther, the now Plaintiff, whilſt he was in Barba- Where a 
does, gave a Letter of Attozney to W. R. who by Uir- Scranger to 


a Deed or 


tue thereof, and of the Power therein given, made a Leaſe of promite uy 


an Houſe to the Defcndant, rendzing Rent to the ſaid W. R. bring an 


in which Leaſe Kelly, the Defendant, covenanted to pay the „ion. 
Rent to the ſaid W. R. | 

And now in an Action of Covenant bꝛought upon this In⸗ 
denture by Lowther and his Wife, the Bzeach aſſigned was, 
fo2 Non-payment of Rent, &c. And the Mike dying ſince the 
laſt Continuance, the Defendant pleaded that Matter in A- 
batement. 1 

But it was inſiſted fo2 the Plaintiff, that the Action lur⸗ 
vives, by ſuggeſting the Death of the Mike upon the Roll; 
and this is by Qlirtue of the Statute * 8 & 9 Will. 3. by s & W. z. 
which tis enacted, That where there are two or more Plain- P. 11. 
tiffs or Defendants, and one or more of them ſhall die, e*c. 
the Writ or AQtion ſhall not abate z but ſuch Death being Se Liny 
ſuggeſted on the Roll, the Action ſhall pzoceed, and ther ekoze _—_— 
this Plea in Abatement ought to be quached. — 
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Dyer 132. 
Moor 819. 


9 Rep. 77. 
Moor 818. 


* Inft. 47. 4. 
2 Roll. Abr. 


448, 450,453 


2 Cro. 653. 


1 Lev. 235. 
2 Lev. 74. 
3 Lev. 138. 


1 Vent. 6. 


Bourn verſus 
Maſon, 


But the Coutt would not quaſh it upon a Motion, there: 
foze the Plaintiff ſuggeſted this Matter on the Roll accezding 
to the Statute, and ſo pꝛoceeded in the Action. 

And the Queſtion upon the Pleadings was, TUhether the 
Plaintiff could maintain an Adion of Covenant upon this 
Indenture; and it was argued that he could not, becauſe he 
was not a Party to the Deed, but a meer Stranger to it; 


and the Reſervation of the Rent was to a Stranger, and ſo 


was the Covenant to pay it; and ſuch a Covenant cannot be 
good to one Who is no Party to the Deed. 

Therefoze he who hath a Letter of Attoznep to act fo2 an- 
other, if he makes a Leaſe in his own Name (as was done 
in this Caſe) ſuch Leaſe is void, fo; it ſhould be made in the 
Name of him who gave the Power and Commiſion to act in 
his Behalf, 

'Tis true, in a Deed-Poll there may be a Covenant in Be⸗ 
half of a third Perſon, but not in an Indenture; therefoze 
where there is a Covenant between A. and B. that ſuch a 
Sum of Money ſhall be paid to C. this is not good. 

So that this being a Covenant oz Contract in an Inden- 
ture, no Man can take Advantage of it but he who is a Par- 

The Maſter cannot have an Action agafnft the Defendant 
fo? hiring his Servant to wozk with him (the Defendant) 
— — 9 that the Contract was made with him (the 
Plaintiff). 

So where the Cattle of the Maſter were fold by his Ser⸗ 
vant, and a Bond taken in the Servant 's Mame fo2 Pay- 
ment of the Monep, but to the Uſe of the Maſter, and he 
bzought the Aﬀton upon this Bond; adjudged that it would 


not lie, becauſe he was no Party to the Bond, fo2 he could 


not releaſe it. | 
So where one Parry was indebted, both to the Plaintiff 


and the Defendant, and W. R. was indebted to Parry, and 
the Defendant p2omiſed, that in Conſideration Parry would 


permit him to ſue the faiv W. R. he would pay the Debt due 


to the Plaintiff ; and upon an Action on the Caſe bzought on 
this Pꝛomiſe, and Non Aſſumpſit pleaded, the Plaintiff had 
a Qerdi#, but could never get Judgment, becauſe he was a 
Stranger to the Conſtderatfon; and in this Caſe it was 
laid down foz a Rule, that no Perſon ſhall recover upon an 
Agreement, but he who is Party 02 Pꝛivp to the Conſidera- 

tion thereof, | 
Therefoze where a Man þ2omilcd the Father to pay his 
Daughter 401. at oz upon her Marriage⸗Dap, and the after- 
es wards 
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wards married, and the husband and Tife bꝛaught the Ac- 
tion fo2 the 401. adjudged, that it would not lie, but that 
the Father alone, to whom the Pꝛomiſe was made, chould 
bꝛing the Action. 
On the other Side it was argued in Behalf of the Plain⸗ Econtra. 
tiff, that there are many Reſolutions in parallel Caſes to 
ſuppo2t this Aﬀfon; as fo2 Jnſtance; the Cale of * Dutton Vent 31s. 
and Ingram, which is repozted in ſeveral Books, and was Rn. . 
thus: T. Jones 102. 
ſl. The Plaintiff declared, that his Father in Law being 
ſeiſed in Fee, &c. and being about to fell Timber to raiſe a 


Portion fo2 his Daughter (who was the [Plaintiff's like) 


the Son and Heir on whom the Lands would deſcend after 
the Death of the Father, pzomiſed the Father, that in Conſi⸗ 
deration he would fozbear to cut down the Timber, he, the 
Son (the now Dekendant) would pay the Daughter 1000 1. 
and fo2 Non-payment of this Boney the Aﬀton was b2ought 
by the Þusband and TAife, and they Had a Gerdict and Judg⸗ 
ment; but upon a Motion in Arteſt of this Judgment it was 
objefted, that this Action ought to have been bzought by the 
Father, to whom the Pꝛomiſe was made; to which it was 
anſwered, that tho' the Pꝛomiſe was made to him, pet he 
was not concerned in the meritozious Act; and that there be- 


ing (uch a Nearneſs of Relation between the Father and the 


Daughter whom the Plaintiff had married, that he, the 
Plaintiff, is now concerned fn the very Pꝛomiſe made to his 
Father in Law. 

So where the Father of a young Woman pꝛomiſed the Lever ce 
Father of a young Man, that in Conſideration he would ſet- 7. 
tle ſuch a Jointure on her, he (the Father) would give his 
Son 2001. moze upon his Barriage with the Daughter; in 
this Caſe it was adjudged, that the Son, tho' he was a 
Stranger to the ]2omile (fo2 that was made to his Father) 
might bing the Aion, becaule the meritoztous Ack was done 
by him, (viz.) The Marrpying the Daughter; but in the 
Caſe of Maſon and Bourn befo2e-menttoned, the Plaintiff did 
nothing of any Trouble to himſelf, oz of any Benefit to the 
Dekendant. : 

So where the Defendant p2omiſed the Plaintiff (who was Raym. ;0.. 
a Phyſictan) that ik he per kozmed (ach a Cure, he would give 
him (the Phyſician) ſo much Money, and ſo much to his 
Daughter: Adjudged, that the Daughter might bzing an Ac. 
tion fo2 her Money, tho'ſhe was a Stranger to the Pꝛomile, 
and likewiſe to the Conſideration, becauſe the — of 
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Error in the 
Exchequer- 
Chamber 
will not lie 
upon a Judg- 
ment in E- 
jectment a- 
gainſt the 
caſual E- 
jector. 


Relation between Father and Daughter gives her the Benefit 


of the Conſideration fo2 her Father's Perkoꝛmance. 
The Caſe was not adjudged. 


Smith werſis Jones. 


HE Pzꝛactice of the Court of King's Bench is, foz the 
Plaintiff in Ejeckment to deliver a Copy of the De: 
claration to the Tenant in Poſſeſſion, 02 to his Mike, with 
an Jndozſement in Engliſh of the Subſtance of ſuch Declara- 
tion, &c. and if the Tenant doth not appear in the Begin⸗ 
ning of the next Term; then upon Affidavit made of the De- 
livery of the Copy of the Declaration (affixed to ſuch Aſi: 
davit), and of Reading the Jndozſement, oz of acquainting 
the Tenant with the Contents thereof, the Court will make 
a Rule fo2 the Tenant to appear and plead on a certain Day; 
at which Time, if he appears, he muſt by this Attozney file 
common Vall, and enter into a Rule to confeſs Leaſe, En- 
try, and Duſter, and leave it at a Judge's Chamber, and 
give Notice thereof to the Attozney fo2 the Plaintiff, that he 


But if the Tenant in Poſſeſſion doth not appear, then af- 


ter the Day appointed by the Court fo2 his Appearance, and 
to plead, Judgment by Default ſhall be entered againſt the ca- 
ſual Ejector. | : | 

Now in this Caſe, a Declaration in Ejectment was delf- 
vered, and a Rule made for the Tenant in Poſſeſſion to appear 
and plead, which he did, &c. and afterwards withdzew his 
Plca, and confeſſed Judgment, which the Plaintiff entered a- 


gainſt the caſual Ejector; and now the Tenant in Poſſeſſion 


moved by his Counſel to ſet aſide this Judgment; the Reg: 
ſon was, becauſe he might bzing a Writ of Erroz, fo2 no ſuch 
Crit would lie on a Judgment againſt the caſual Ejector, 
therefoze the Judgment ought to be entered againſt the Te. 
nant himſelf; fo2 where-ever the Ocfendant is in Court, the 
Judgment muſt be entered agatuſt him and not againſt the 
caſual Ejetoz z now here he was in Court, ko he appeared 
and pleaded to Iſſue, and might come in at any Time, and 
confeſs Leaſe, Entry, and Duſter, &c. And if the Judgment 
had been entered againſt the Tenant, it had been better koz 
the Plaintiff then to have it entered againſt the caſual Ejec⸗ 
toꝛ; becauſe in ſuch Caſe the Plaintiff will have his Coſts, 
and will be entitled to an Aﬀton to recover the Ualue of the 
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mean Pꝛofits in Damages, which he can never recover by a 
Judgment againſt the calual. Ejectoz, 

Thereupon the Court enquiring of the Maſter of the Dffice 
what was the Pꝛatice of the Court in ſuch Caſes, both he 
and ſeveral old Pꝛactitioners affirmed, that the P2zactice was 
to enter Judgment againſt the caſual Ejector, and that he had 
often denied to ſign Judgment againſt the Tenant in Poſſel⸗ 
ſion, unleſs he had pleaded; tis true, he pleaded in this 
Cale, but afterwards he withdzew his Plea, and tho' he had 


pleaded, yet he is not a Defendant till he enters into a Rule 


to confeſs Leaſe, Entry and Duſter, fo2 then, and not bekoze 
he is a compleat Defendant, and map plead to Iſſue; but 
whether he appears 02 not, yet Judgment ſhall be entered 
againſt the caſual Ejecto? ; tis true, 'tis ſometimes entered 
againſt the Tenant in Poſſeſſion, but that is by Conſent of 
the Parties, and upon a ]Izomilſe not to bzing a CUrit of 
Erro!, 

The Chief Juſtice was of Opinion, that it was the Right 
of the Subject to give [Judgment by Confeſſion, and that it 
was likewiſe his Right to bung a Krit of Erroz upon 
ſuch Judgment, of which Right he could not be depzived by 
a Kule of this Court, oz by any other Court whatſoever. 

Now t. e Intent of the Rule, fo2 the Tenant in Poſleſſion 
to appear on a certain Oay, and plead, is only to bing him 
into Court, that when he comes in, he map confcſs Leaſe, 
Entry and Ouiter, but not to ſtrip him of that Right to which 
he is entitled by Law, as it will, if this Judgment ſhould 
ſtand againſt the caſual Ejector, becauſe no TUrit of Etro 
will lie in the Exchequer-C hamber upon ſuch Judgment. 

But the Court was divided in Opinion; two Judges held, 
that the Plaintiff ſhould enter the Judgment againſt the De: 
fendant, who was the Tenant in Poſſeſſion, and two held, 


Curia. 


that he might enter it either againſt him, o2 againſt the caſual - 


Ejecktoz; lo ic was adjourned, 


The King ver ſus Inbabitents of the County of 
Surrey. 


Ipod a Motion made to diſcharge a Rule fo2 an In information 


kozmatton againſt the Inhabitants of the County koz against the 
not repairing a Baidge, it was alledged, that the Parichion⸗ — rag 


ers of Mitcham in that County ought to repair it, which 
they had done Time ont of Mind; tis true, that Pariſh had 
obtatned a Uerdict againſt the County, but it was by — 5 

ple; 


ing a Bridge. 


* 
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pꝛiſe; fo2 by Certificates and other Recozds of the Seſſions, it 
will appear, that this Pariſch ought to repair this Bzidge, and 
that they had been fined fo2 not repairing ; and that they had 
acquieſced under that Charge many Pears. | 

It was inſiſted fo2 the Pariſh, that admitting they had repair- 
ed this B2tdge ; pet if they were not obliged lo to do, either 
by Preſcription or Tenure, they ſhall not always be liable; they 
cannot be obliged by Preſcription, becauſe the Inhabitants of 
this Pariſh are not a Body politick, and tis not pꝛetended, 
that they are obliged by Tenure. 

To which it was anſwered, that an Inkozmation againſt 
the County in general was the only Way to try the Right; 
fo2 tho' this Pariſh might not be obliged to repair the Bꝛidge; 
pet ſome other Pariſh might, and ſince the County ts prima 
facie to repair it, tis pꝛobable, that when the Inkozmatton 
is exhibited againſt them, the Jnhabitants of Mitcham to ex- 
cuſe themſelves map ſhew who is obliged to repair it; and the 
Court being of that Opinion, the Rule was made abſolute. 


Moſſe verſus Benner. 


Where the J Reſpals on the Cale againſt the Defendant, fo2 diſturb⸗ 


Defendant ing the Plaintiff in his Common; wherein he ſet fo2th, 


HI nn that the Defendant had covered three Acres of. the Common 
Iſſue, and Fleld with Hurdles, and had encloſed three Acres moze, &c. 
give the The Dekendant pleaded, that the College of Newelme in 
(pecial Mat- the County of Oxford was ſeiſcd in Fee of the Lands in the 
dence. Declaration mentioned, and being lo leiled, made a Leaſe 
thereof to the Dekendant fo2 Life, and that he (the Defen- 
dant) had a Rigat by Pieſcription to have a Fair on the ſaid 
Common every Pear on ſuch Days in the Pear, and to have 
Hurdles to keep and encloſe Cattle there, and a Right to ſo 
much of the Sꝛound on the ſaid Common as would keep the 
ſaid Hurdles from Fair to Fair, and (o juſtifies the Encloſing 
three Acres with Hurdles, and the Covering thre Acres cum 
cratibus prædict', and avers it to be the ſame Treſpaſs. 

And upon a Demurrer to this Plea, it was objecked, that 
it was ill and repugnant, becauſe a Seiſin in Fee was laid in 
the College, and an Eſtate for Life in the Defendant ; but 
it was diſallowed, fo2 tis good reddendo ſingula ſingulis. 

Thus it was objected, that the Dekendant had juſtified the 
Encloſing thzee Acres, and the Covering thꝛee Acres, but did 

not ſap, that the Covering was in aliis tribus Acris ; ſo that 
the Plaintiff having declared foz. a Oiſturbance in ſix Acres, 
p 2 the 
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the Defendant had only juſtified in 3 Acres, which the Court 


held to be a Fault incurable, and the rather becauſe this being 
an Action on the Caſe fo2 diſturbing the Plaintiff in the En- 
joyment of his Common, the Defendant might have plead- 
ed the general Jſſie, and have given this ſpecial Matter in 
Evidence. | 
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Term. Paſchæ, 


Anno 9 Georgii, 1724. 


Sir Alexander Strode verſus Chriſty. 


Pleas upon a Contract fo: Papment of Boney on 
South-Sea Articles, at the End whereof the Parties 


ment. 

And now the Defendant bꝛought a Writ of Erroz in the 
Uing's Bench, and the Plaintiff in the Action inſiſted, that 
this (Urit of Erro was no Superſedeas to the Execution on 
the oziginal Aﬀon, unlels the Plaintiff in Erroz had put in 
Ball accozding to the Statute 3 Jac. 

Now as to that Matter, 'tis true, he did put in Bail, but 
the Plaintiff in the oziginal Action, excepted againſt them as 


inſuffictent; and nothing farther was done in Ozder to juſtify 


them, oz to put in other Bail; and certainly he ſhall not be 
concluded by the giving 2 Bail, as they on — 
| other 


N Afton of Debt was bzought in the Common writ of Er- 


ror, no Su- 
perſedeas un- 
CY leſs the 
bound themſelves to each other in ſuch a Sum, koz Plainrif in 


the true Perkozmance thereof, &c. the Plaintiff had Judg: 5 


rror put 1n 
ail. 
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other Side would have it, and compared it to the Caſe of 
Reeve verſus Pike, where after the Defendant had put in Bail, 
he moved that they might be difcharged ; but it was dented. 

Now this being an Action of Debt founded on a Contract 
fo? Payment of Money; therefoze by the very To2ds of the 
Statute, Bail is requiſite on a Crit of Erro2 of the Judg- 
ment on ſach Action, otherwiſe that Crit is no Superſedeas 
to the Execution. 

'Tis requiſite on an Action of Debt on a Nomine pœnæ in a 
Leaſe, tho' tis otherwiſe in Replevin o2 Covenant; and the 
Reaſon why tis not required ok an Executoz, who bzings a 
CUrit of Erro, is not, becauſe tis not requiſitein the ozigt- 
nal Action, but becauſe they are ſuppoſed to be ignoꝛant of 
the Eſtate of the Teſtato?. | 

On the other Side it was argued, that this Writ of Er- 
ro2 was a good Superſedeas, and that tis not neceſſary to 
put in Bait on ſuch a Weſt, it being bzought on a Judgment 
obtained an s Bond fox * Non-perfo2mance of Covenants ; 
fo2 where-ever the Debt is not diretly due on the Bond, oz 
any other Agreement, but accrews upon the Non-performance 
of ſomething: collateral to that on which the Action is found- 
ed, there no + Bail is requiſite ; and this is a Bond fo2 
Payment of Monep fo2 Non-perfozmance of Articles; tis 
true, the Bond it ſelf is included in the very Articles, but 
there is no material Difference between ſuch an Obligation 
and a Bond oz Note, with a Condition fo2 Perfozmance of 
Articles ;: where-ever the-Aﬀton is founded on the Articles, 
there Ball is not requiſite, and ſo fg 1 Lev. 260. Biddolph 
verſus Temple. | 

The Statute requires, that where an Action is bzought 
on a fingle Bill or Bond, or Contract for Payment of Money 
only, that in ſuch Caſe Ball ſhall be given, which implies, 
that tis not requifite on any other Bond oz Contract; tis 
true, this is a Contract, but tis not fo2 Papment of 
Money only, but to pay it upon Mon-⸗perkozmance of an 
Agreement, and fo not within the Pꝛoviſion of this Statute, 

But tho' Bail is not requiſite to the oziginal Action, pet it 
muſt be given upon a Tartt of Erroz ofa Judgment obtained 
fn ſuch Ackion; as fo2 Inſtance; Ik an Action ſhould be bꝛought 
in B. R. fo2 51. there Ball is not required, but ik Judgment 
is obtained fn that Action, and a Crit of Erroz bzought, cer- 
tainly Bail muſt be put in. | | 

So Judgment was given, that this CUrit of Erro2 was 
no Seperſedeas, unleſs good Ball was put in. 


3 . The 
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The King verſus Wiatt. 


E PON @ Motion fo2 an Attachment againſt the Deken⸗ Attachment 


dant fo2 publiſhing a Libel on the Court of King's 


Bench, and a Kule being made upon him to ſheiww Cauſe on for a Libel, 
luch a Day, why it ſhould not be granted; he now moved &- 


by his Counſel to diſcharge that Rule upon an Affidavit, that 
his Fault was not wilkul, but meerly thzo' Tgnozance ; that 
he had the Libel from one Crownkfeld, a Pinter in Cam- 
bridge; that it was in Latin, which the Defendant did not 
underſtand, and that he did not know who was the Authoz, 
otherwiſe than by a Letter which he received from the JIzin- 
ter, and which was now annexed to his Affidavit, by which 
Letter it appcared, that one Dr. Middleton was the Author; 
ſo that having ſhewed how he came by this Libel, and having 
told all that he knew of the Autho2. fo2 that Reaſon it was 
inſiſted in his 2Brhaif, that the Rule (ſhould be diſcharged, and 
that the Bunter ſhould be pꝛolecuted. 

But the Rule was continued on the Dekendant until he 
made out h's Allegation againſt the Printer, who was there: 
fo2e joined in the Rule, that both of them might be befoze the 
Court. 

In the next Term Dr. Middleton appeared and confeſſed in 
Court, that he was the Authoz of the Book; and thereupon 
the Rule was diſcharged againſt the Defendant and the Prin- 
ter, and the Oocto2 wag committed till farther Conſideration 

of the Matter, | 

And within a few Days afterwards he was bzought into 
Court, and fined 501, and bound to his Good Behaviour fo2 
a Pear, and ſo was Dr. Colbatch the lame Term, koz the 
like Dffence, 


Goodright verſus Opie. 


N Fjetment, upon Mot guilty pleaded, the Jury found —— 
the Dekendant Not guilty as to Part, and as to the other 
Part there was a ſpecial Gerdick, the Subſtance whereof was — not 


thus: 
fl. The Teſtatoꝛ being ſeiſed in Fee of ſeveral Lands, did, 
in the Pear 1705, deviſe all his ſaid Lands to five Perſons 
(naming them) and to their Heirs, as Tenants in Common, 
that one of the ſald Devilees w_ two Years befoze the Gy 
2 02, 


— 
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toz, who by another Clauſe in the ſaid ill, deviſed all other 
his real and perſonal Eſtate not already diſpoſed unto B. and 
C. and to their Heirs, Erecutozs, &c. that the Teſtatoz died 
without making Diſpoſition of the ſaid fifth Part of his 
Lands, other than by his Laſt Till, as afo2eſatd. 

3 the The Queftion was, Uhether the lame ſhould deſcend to 

Wright ver, the peir at Law of the Teſlatoz, as not being difpoſed by 

Horne, him in his Life, becauſe the Deviſee died before him, oz 
whether it ſhauld paſs to B. and C. as reſiduary Legatees by 
the later Clauſe of the Till, as an Eſtate not befoze diſpoſed 
by the Teſtatoz, | 

Thoſe who argued fo2 the Leſſo2 of the Plaintiff, who was 
Heir at Law, inſiſted, that this fifth Part of the Lands ſhould 
deſcend, Lecauſe it could not paſs by any Poſſibility to the 
firſt Devilee, fo2 he was dead befoze the Teſtatoz, therefoze 
it muſt neceſſarily reveſt in him, and by Conſequence muſt de- 
ſcend to his Heir at Law; that there is no Cale wherein it 
hath been reſolved, that a Refiduary Legatee fn a Till (hail 
carry the Lands which have been bekoze diſpoſed by the ſame 
CUill, tho' it ſhould happen that they cannot paſs to the firſt 
Devilee, either by Reaſon of Death oz any other Jncapacity; 
that CUills are commonly guided by the Intention of the Te⸗ 
ſtato2, and that there was not a Tlozd in this Mill which 
ſhewed he intended theſe Lands ſhould pals to the Reſiduary 
Legatees ; neither is it pꝛetended by them, that he knew the 
firſt Deviſee was dead. 

Now tis a ſettled Rule in the Conſtruction of TUills, that 
both as to the Perſon's Taking, and as to the Eſtates which 
they take, all muſt ariſe from the Intention of the Teſtatoz, 
which Intention muſt be collected out of the THows of the 
Till it ſelf ; now here are no Toms in this TUill which im⸗ 
po2t that the Teſtato2 intended theſe Lands ſhould paſs to the 
Reſiduary Deviſees. 

This being pzemiſed, and it plainly appearing by the firſt 
Clauſe of this Till, that the Teſtatoz had diſpoſed all his 
Lands, therefoze the CUo2ds Real and Perſonal Eſtate in the 
laſt Clauſe, ſhall be intended a Deviſe of his Chattels. real; 


fo2 tis abſurd to ſay, that what he had bekoze deviſed to one 


in Fee, ſhould go over to another. 

Beſides he having deviſed all other his real and perſonal 
Eſtate not befoze deviſed, there the CUo2d Other is a Rela- 
tive, and cannot refer to any Lands befoze given, but makeg 
that Clauſe as ſtrong as if he had excepted the Lands befoz2e 
deviſed, by particularly naming them, becauſe there * 

9 | other 


- A N r — 


N 
0 * > 2 = — > 2 
4 N 4 we wo ” 8 * 1 22 : = Ta, g < — 4 1 ** — a * * 3 7 3 "4 

* RE 7 i * n Ne SY £ r Pte ws . F . þ Pa LL ET I 8 2 . n It \ ö 

. 3 2 3 "MF. 2 © a + * 5 T4 2 2 ** 2 7 a x IIS ES 14 * y, . NA. : 2 * +. — — _ 

Se 4 PR ES WTO 8 79 4 WW 2 8 A gs IO SS 197 Ws 2 ems Se PIKE WER "x 7" r * 2 — r £4 4 "a ou * —"* 
4 Fn ae; eb 8 5 * ol, ton: 1 8 * . $I Fee 4 5 Wc — bo Sad %. 4237 27 1 . r 3 . e an ONE: n . — +. Ce 
* 2 Py >. * EB, a” ary 8 PET _ ö Y 2 - 8 4 IIS 2 . 22 9 1 ae: ns 5 2 . £ 
- 4 wa * N = y N LS I * 2 N p Wand REIT e 2 NONE — 3 
CEEP * Pa, * 5 ” . ** . GER * e * DEA N | — 


ufo eee eee eee 


N = : 


Term. Paſch. 9 Georgii, 1724. I25 


other Lands to (ſatisfy that Tlozd, and which were not devi- 
ſed beſoze; but the Lands now in Queſtion were deviſed 
bekoꝛe. . 

But admitting it to be the Intention of the Teſtatoz, that 
the fifth Part of his Lands ſhould paſs to the Reſiduary Le- 
gatees; pet if the CUo2ds in the Till are not apt fo? that, 
JIurpoſe, thoſe Lands will not paſs; and lo it was reſolved , 
in * Steed and Berrier's Cale. 

The Caſe which comes neareſt this Point, and which pꝛo⸗ 


bably map be objected on the other Side, is repozted in“ Al- Allen 28. 


len 28. (viz.) The Teſtato2 deviſcd a Yano? to T. S. fo2 fix 
Years, &c. and afterwards by the lame Till he deviſed all 
the reſt of his Lands in Somerſetſhire, o2 elſewhere, to his 
Bzother and his Heirs : Jt was adjudged, that the Rever- 


ſion after ſix Years paſſed; but in that Caſe, and ſome Fo- f Lev. 112. 


ther of the like Nature, it appears in the Wills themſelves. 
that the Teſtatozs had other Eſtates to diſpoſe, and that they 
uſed ſufficient and apt Moꝛds to paſs them. 


The Queſtion was truly ſtated on the other Side, (viz.) Eeontra. 


TUhether the fifth Part of the Teſtatoz's Lands ſhould de⸗ 
ſcend to the Heir at Law, oz paſs over to the Reſiduary De- 
viſees as not diſpoſed befoze, becauſe John Paine, one of the 
five Deviſees, died in the Life-time of the Teſtator, and by 
Conſequence it could not paſs to him; but it ſeems plain, 
that it ſhall paſs to the Reſiduary Deviſees by the laſt Clauſe 
of this TUliil, becauſe at that very Time when it was made, 
it was not viſpoſed'to any other Perſon whatſoever ; fo2 it 
was then the Eſtate of the Teſtatoz, and could not be the 
Eſtate of John Paine, becauſe he was then dead; therefoe it 
muſt neceſſarily paſs by the laſt Clauſe of the Till, as the 
Real Eſtate which the Teſtato2 then had, and which he had not 
diſpoſcd befo2e. 

As to the (Uo2d Other, tis reſtrained to that very Clatiſe 
by which the Teſtato2 deviſed his Chattels, and cannot refer 
to a Deviſe of his Real Eſtate of any Kind whatſoever, be- 
cauſe it was a Devile to the Reſiduary Devilees and their 
Heirs; now it had been in vain fo2 the Teſfato2 to habe men⸗ 
tioned the Wow Heirs, if he had not intended the Lands 
Gould paſs to them. 

And as to (ſuch Intention, it may reaſonably be collected 
out of the TTlozds of this CUill, that he did intend they 
ſhould paſs ; ko; otherwiſe he might easily have woꝛded the 
Clauſe in this Manner, (viz.) And all other my real and 
perſonal Eſtate not before-mentioned, inſtead of, not before 

diſpoſed, 
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diſpoſed; ſo that his Intention ſeems to be, that if by any 
Accident interpoſing his Lands ſhouid not paſs to the firſt 
Deviſees, then they ſhould paſs over to the ſecond Devilees, 
as a Reſiduum not befoze diſpoſed. | | 
And though p2obably a Lawyer might have uſed other 
Cows than the Teſtato2 had done in this Mill, pet that 
is not to be conſidered where his Intention is ſo plain; fo2 
if the Fozm is not good, pet his Intention being clear, that 
will help the Fo2m ; but in this Cale the whole CUill ts good 
and fozmal, and there is no Room to object that 'tis not ſo. 
'Tis true, it was objected by the Counſel fo2 the Plain: 
tiff, that tis abſurd to ſay, that after the Teſtatoz had de⸗ 
viſed his Lands to one in Fee, that they ſhould go over to 
another, but this is miſrepzeſenting the Caſe, fo2 tis no 
otherwiſe to go over than in Caſe any Accident ſhould hap⸗ 
pen, that they ſhould not paſs to the firſt ſpecifick Deviſee ; 
as if the Teſtato2 ſhould deviſe a particular Sum of Mo⸗ 
to to one, and all the reſt of his perſonal Eſtate to an- 
other, and it ſhould happen that this particular Legacy could 
not paſs to that Legatee, ſhall not the Refiduary Legatee 
have it befoze the Executoz? certainly he ſhall, and pet in 
that Reſpect the Executo2 hath the lame Right to Chattels 
as the Heir bath to Lands; and as fo2 Cales there are none 
in Point. | 
An Executoz hath not the ſame Right to the perſonal 
Eſtate as the Heir at Law hath to Lands, becauſe an 
Executoz is no moze than a Truſtee made by the Teſta- 
toz, but an Heir is to ſit in the Seat of his Anceſtoz. 
But as to the pzincipal Batter, if a particular Eſtate 
fo2 Life had been deviſed to John Paine (who died) Re- 
mainder over, ſuch a Remainder had been good, and ſo is 
Perkins 108. b. 109. a. and ſo ſhould this; and there is no 
Dbjection againſt it, but that it doth not appear in the 
Will, that the Teſtato2 had any Thing to diſpoſe, he having 
diviſed all his Lands befoze by the firſt Clauſe in His CTlill, 
to five Perſons and their Heirs: Mo Judgment was given, 
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The King verſus Mayor and Burgeſſes of Tregen- 


ny, Cc. 


PON a Mandamus directed to the Mayor and Burgeſſes 
of Tregenny, to chooſe a Mayor, and ſwear him into 
that Office, they return that the Borough of Tregenny was 
incoꝛpoꝛated by Letters Patent of King James the Firſt, by 
which it was p20vided, that the Mayo? and Burgeſſes ſhall 
fo2 ever after p2oceed to eleq a new Wayoz on the Thurſday 


— 


Mandamus, 
c. C0 
chooſe a 
Mayor, and 
a perempto- 
ry Manda- 
mus denied. 


next after Michaelmas- Day every Year, and that the nem 


Mayo? thus elected, ſhould be (wozn by the Mayo? in Being 
befoze he went out of: his Office, and that every Mapoꝛ ſa 
choſen ſhould continue in that Office till another was dulp 
elected in manner as afozeſatd;z and they farther returned, 
that the Day of Elefton appointed by their Charter being 
paſf, they could not pꝛoceed to a new Election, unleſs on the 
Death oꝛ Removal of the pzeſent Mayoꝛz, &c. 

It was inſiſted koz a peremptory Mandamus, that they 
might p2oceed to a new Election, tho the Day fo2 that Pur⸗ 
poſe appointed by their Charter was paſt, becauſe that Dap 
was only directo2y; fo2 if the Mapyoꝛ ſhould be fick on that 
Day, oz out of Town, pet they might pꝛoceed to elect a new 


Mapoꝛ at any other Time. 


There is a Caſe in * Rolls, which was in Eaſter-Term, 
8 Car. in B. R. between Hicks and the Town of Lanceſton in 
Cornwal, where it was held, that if the King incozpozates a 
Town by the Mame of Mayo? and eight Aldermen, with a 
Clauſe in the Letters Patent, that upon the Death 02 Remo: 
val of any Alderman, it ſhall be lawful fo2 the Mayo? and the 
reſt of the Aldermen within eight Days after (ach Death or 
Removal, to ele& another Aldermen in his Place; in ſuch Caſe, 
tho' no Eleftton be within the eight Days, yet they may chooſe 
another at any Time after, becauſe they have ſuch a Power 
as incident to the Cozpozation created; and that affirmative 
Power which they have by the Charter it ſelf to chooſe within 
eight Days, &c. doth not take away that Power which they 
bave bp Implication as incident to the Cozpozation. 

Dn the other Side it was argued, that there being no Ex⸗ 
ception taken to this Return; it muſt therefoze be agreed, 
that 'tis good, and as to the other Point there cannot be 
an Election, but on the very Day appointed by the Char⸗ 
ter, nnleſs upon the Death oz Removal of the Bayo?. 


Jn 


* Roll. Abr, 
514. 


Econtra. 
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In theſe Caſes ok Mandamus, they are uſually granted to 
fill up the Body incozpozated, fo2 the Sake of the Inheritance 
and Succeſſon ; but here the Corporation is full, ſo there is 
no Occaſion of going to a new Election of a Wayo2; now 
it being returned, that the Day of Election appointed by their 
Charter being paſt, they cannot pꝛoceed to a new Election, 
unleſs on the Death oz Removal of the pꝛelent Wayoz, if 
this is not true, then it ought to have been * traverſed on 
the other Side, and the Mapoꝛ and Burgefles might have 
taken Iſſue, 02 have demurred ; and upon a Uerdit o2 Judg- 
ment on the Demurrer, they might have Damages and 
Coſts as in an Action on the Caſe; and there being neither a 
Traverſe oz Demurrer to this Return, this is a good An⸗ 
ſwer why no peremptozy Mandamus ſhall go. 

Then it was objected to this firſt TUrit of Mandamus, (viz.) 
That it was not well direfed; koz it was to the Mayor and 
Burgeſſes, to ele and ſwear a new Mayo? ; whereas the Poly: 
er of adminiſtring an Oath is in the Mayo? only. 

'Tis true, a Mandamus is not to be ſuperſeded without a 
Return firſt made, becauſe by a Return, the Fact ought to 
appear judicially befoze the Court; but where there is a Re- 
turn, as in this Caſe, and it appears that the Writ is w2ong 
directed; in ſuch Caſe it ought to be quaſhed. 

The Difference is very plain between a Crit to elec and 
a TUrit to (wear another into an Office ; ko the one may be 


- direffed to the whole Body cozpozate, but the other muſt be 
Directed to him alone, who hath Power to adminiſter an 


Dath, and no Body can have that Power, but by ſpecial 
CUows from the King; therefoze this Mandamus cannot be 
good, becauſe the Execution thereof would ſubject the Perſon 
executing it to an Inkozmation, fo2 uſurping an Authozity 
where he had none. Fick 

Here are two Dbjections made to this Mandamus, (viz.) 
That the Crit is not good, and that the Corporation cannot 
pꝛoceed to chooſe a new Mapoꝛ on any other Day, than the ve- 
ry Day appointed by the Charter. | 

The Objection to the Trit is, that tis directed to the 
Mayor and Burgeſſes to elect and ſwear a new Mayor, which 
is wong ; fo2 tho' the Mayo2 and Burgeſſes are to elect, 
yet tis the Mayo? alone who muſt adminiſter an Oath to 
the Perſon, fo2 the Burgeſſes cannot; therefoze this Oirec- 
tion is wrong. 

But this map receive a very plain Anſwer by a reaſonable 
Conſtruction ok the Matter diſtributively in the Manner as 
directed by the TUrit, the Mozds being eligetis & Juretis 

3 | ſecundum 
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ſecundum authoritatem veſtram, ſo that 'tis a UWlrſt to the 
Body cozpozate to elect, they having the Inheritance as to 
the Election of a Mapoꝛ; and tis a TUrit to the Mayo2, who 
hath a ſpecial {Power to ſwear the Perſon eleed into the Df: 
fice, ſo that Reddendo ſingula ſingulis, the CUrit is well di- 


recked. We 
And it could not be otherwiſe, unleſs there had been two 


TUrits granted, the one to elect and the other to ſwear the 


Perſon eleded, fo that this being a miniſtertal Crit, is ſo 
far good; tis true, all to whom the TUrit is direfed are to 
do ſomething, (viz.) They are to elect, and to be p2eſent 
when the Perſon elected is to be ſwomn ; and there is na ma- 
terial Difference between one Man being ſwozn by another, 
and being {won in the Pꝛeſence of another; ſo that thoſe who 
are pzeſent when the new Mayo? is (wozn may ſo far be ſaid 
to have a Power to ſwear him, koz the Mayo? himſelf doth 
no more than being pzeſent, ft being uſual fo2 the Town - Clerk 
to adminiſter the Dath: 

So that the chief Queſtion in this Caſe fs, that where a 

certain Day is appointed by the Charter fo2 the Mayo? and 
Burgeſſes to pzoceed to the Election of a new Mapo? ; and 
that Day being paſt, Thether they can eleck on any other 
Dap in that Pear, and the Court was of Opinion they could 
not, unlels upon the Death oz Removal of the Mayo? fn 
Being; foz if they ſhould elect on any other Day, tig not 
ſecundum authoritatem given by the Charter. 
And there can be no Inconventence ik they ſhould ſtay till 
another Day appointed by the Charter fo2 them to chuſe a 
new Bapo?, becaule tis expꝛeſiy p2ovided, that the Mayoz e⸗ 
lecked ſhall continue in his Dffice till another fs duly choſen, 
which cannot be but upon the very Day appointed, as afoze- 
ſatd, fo2 where they have no Power by their Charter to chuſe 
on any other Day, their Cozpozation ſhall be diſſolved rather 
than they ſhould make an Eledion on another Day ; and this 
Court cannot compel them to chuſe a Yapo2 on any other 
Day, where there is a Bayo? already in Being. 

So a peremptozy Mandamus was denied. 


Waller's Caſe. 


fl. PE Court was moved to {kay Pꝛoceedings on a Sci. 
fa. bꝛought againſt the Bail, there being a Crit of 


The 


Writ of Er- 


ror depend- 
ing in the 
Exchequer- 
Chamber 
movedtoſtay 


Proceedings 
on a Sci. fa. 
againſt the 
Bail. 
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Curia. The Rule in the Caſe of Myer ver ue Arthur, upon a Mo⸗ 
tion in this Court in Eaſter- Term, 8 Georgii, was, that if 
the Defendants in the Scire facias will confeſs Judgment, and 
enter into a Rule to pay the Debt, oꝛ to deliver up the Pꝛinn 
cipal within four Days after the Judgment ſhall be affirmed, E | 
in uch Caſe the Pꝛoceedings on the Scire facias ſhould be | 
ſtayed; and the Chief Juftice was of Opinion, that the like 
Rule Gould be made in this Cale. itt 

'Tis true, the Plaintiff in the Scire facias is to have Judg- 
ment immediately again the Bail, but he is tied up from 
ſuing out Execution until four Days after the Judgment ſhall 

0 be affirmed, and then on Mon payment ok the Debt, oz not 

8 rendzing the Pꝛincipal, he is at Liberty to take out Erecu- 

„ | _— and by this Means Expences would be ſaved on both 

ides. 


Ge. 


"= 
x 
0 . 
* 
= 
1 
e 
N is 
bY. 
* 
3 
2 
E 
* 
* 4 
hy 
1 
-Þ 
*52 
— 
5 
TH 
[Us 
2 
2 
£3 
21 
5 
285 
1 
1 
3%; 
64 


i" Aldridge verſus Snowden. 


\q Pending a HIS was likewiſe a Motion to ſet aſide a Judgment a- 
i ER, 1 gainſt the Bail where the ſecond Scire facias againff them 
| ings on a Sci, was returnable on the 13th Day of May, and the CUrit of 4 
5 3 , Erro2 was allowed on the ſame Dap, and Nottce thereof gi⸗ 3 
be ſtayed. ben to the Attozney fo2 the Plaintiff, who notwithſtanding 4 
ſuch Notice, ſigned Judgment; and fo2 an Authozity in Point 1 
1 the Caſe of Myer verſus Arthur was cited, Paſchæ 8 Georgii, 
'| where it was reſolved by this Court, that after a Writ of 
'F Erto2 is bzought on the pzincipal Judgment, the Pꝛoceed⸗ 
| ; | ings upon a Scire facias againſt the Bail ſhall ſtay, and the 
= --- Ball ſhall have four Days after the Affirmance of the Judg- © | 
= ment, to render the Puncipal, oz pay the Condemnation- 1 
'F Money ; and upon the Authozity of this Caſe, a Rule was | 
1 now made fo? the Plaiutiff to ſhew Cauſe, &c. why the Judg⸗ 
5 ment ſhould not be let aſide. 
| And upon another Day a Motion was made to diſcharge 
that Rule, becauſe the Bail ought to render the Puncipal. 
&c. on the very Dap that the ſecond Scire facias was return- 
able, otherwiſe the Plaintiſt muſt Have Judgment, and it 
bf | ought-not to be ſet aſide. | 
4 'Tts true, the Bail habe bzought a TUrit of Erro2 on the 


F very laſt Dap allowed by Law fo2 them to render the Pꝛinci⸗ 
F pal, and gave Notice thereof about Theee of the Clock in IF 
4 | the Afternoon, but did not tender the Paincipal till nine 1 
. Days afterwards, which cannot diſcharge the Bail, neither | 
L | ts it any Foundation to ſet aſide this Judgment againſt them. 4 
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The Counſel fo2 the Bail likewiſe cited Myer and Arthur's 
Caſe to pꝛove, that they ought to be Diſcharged, fo2 in that 
Caſe the ſecond Scire facias was returnable 13 February, 


which was the laſt Day of Hillary-Term, and Notice given, 


that a CUrit of Erroz was allowed two Days befoze; and 
the Plaintiff intending to p2occed on the ſecond Scire facias, 
was ſtopped upon a Motion. | 
'Tis true, the Render of the Pꝛincipal on the Day the ſe- 
cond Scire facias is returnable, would be too late, if the CUrit 


ok Erro? did not help it; but that being bzought bekoze the 


Return of the ſecond Scire facias, the Bail hath Time till 
four Days after the Affirmance of the Judgment. 

To which it was anſwered. that this Judgment was re⸗ 
ular, and tho' if the Bail had come befoze the Return of the 
econd Scire facias, and moved the Court that Pꝛoceedings 
might be ſtayed againſt them, there might have been ſome Jn- 
dulgence; but when they did not make any Application till 
after the Judgment was ſigned, it ought not now to be ſet 
aſide. | 

The Chief Juſtice was of Opinion, that it was neceſſary to 
move the Court to ſap }220cecdings ; and tf they could be 
ſtayed upon a Motion, then if the Octendants paid Coſts, 


and the Plaintiff was put in as good a Condition as ik the 


Motion had been made in Time, the Court may ſtay the 
Pꝛoceedings, tho' the Motion was made out of Time, and 


the rather, becauſe 'tis againſt the Bail, who ought to be fa- 


voltred as far as poſſible. | 

But two other Judges (there being no moze in Court) 
were of a contrary Dptinion; they agreed that the Bail might 
ſurrender the P2incipal at any Time befoze the Return of the 
ſecond <cire facias, but that was not done; and 'tis certainly 


an Indulgence to ſtap Pꝛoceedings in ſuch Caſes upon a Yo- 


tion, tho' the Bail come in Time ; but 'tis never done when 
they come out of Time, fo2 that would be to carry the Indul⸗ 
gence of this Court farther than cver it was carried. 

'Tis true, this is a hard Cale on both Sides, fo? the 
19latntiff may be tn ſome Danger of loſing his Debt, if the 
Bail cannot be charged; beſides, this Judgment is regular, 
and a Motion was never yet made to ſtay Pꝛoceedings on a 
regular Judgment; (fo the Rule was diſcharged, 


8 2 D E 


Fcontra fot 
the Bail. 
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Term. Sanct. Trin. 


Anno 9 Georgii, 1724. 


The King ver ſus Alexander John. 


in Nature of made fo2 the Defendant to ſhew Cauſe why an Jn- 


Information PON a Motion fn Trinity-Term laff, a Rule was 
«or fonnation in the Mature of a Quo Warranto 


ranto for u- 5 
ſurping the ſhould not be granted againſt him, to ſhew by 
_ what Authoztty he claimed to be Mayor of Leſtwithiel in the 


County of Cornwal. 

And in Hillary-Term following this Cauſe was ſewn, 
(viz.) That by the Charter of Jncozpozation, a Yayo? is al- 
ways to be elected out of the capital Burgeſſes, and to con- 
tinue in his Office till a new Mayo? is duly choſen; that the 
Defendant, who is the pzeſent Wayoz, was never a capital 
Burgeſs, and conſequently could never be duly choſen Yayo? 
out of thoſe Burgeſſes, and therefoze is no Mapyo2. 

The Anſwer was, That he was choſen a capital Bur- 
gels in the Pear 1697, and that as many of the Inhabitant s 

as are now living ſaw he was duly elecked, excepting one 
John John, who now complains againſt him, and that having 
ſo long acquieſced under that Election, it ſhall not now be 
brought in Queſtion, it being a ſtanding Rule in Caſes of this 
Nature, that they ſhall not be examined in ſuch remote De- 
grees; fo2 if they (ſhould, then they might enquire whether 
the Defendant was a Freeman befoze he was a Burgeſs, 
and whether he was a Burgeſs befoze he was a capital 
Burgels, which would be very inconvenient. 
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Cbat the Defendant was choſen Mayo? in the Year 2906, 
and that the Cozpozation foz ſome Differences ariſing a- 
mongſt themſelves, did not pꝛoceed to any Election of capi⸗ 
tal Burgeſſes ſince that Time, (o that this Bozough wanted 


a ſufficient Number of ſuch Burgeſles to elect a new Papo, 


and fo2 that Reaſon the Defendant had continued Yayo? ever 
ſince. 


The Chief Juſtice was of Opinion, that the Fact was Curia. 


plain, that the Defendant had been Mayo? of this Place fo2 acl "Me 


cap. 20. No 
Perſon who 


* firteen Pears together, which is a ſufficient Caiiſe fo2 an 
Inkozmation, ſo that the Rule was made abſolute, and the 


eleck a capital Burgeſs and a QBayo2, had been a good and 
p20per Method. 


a Uerdict was found fo2 the Plaintiff; and now it was mo- 
ved to ſet it aſide, and fo2 an Attachment againſt John John, 
fo2 not p20ducing the Cozpozation-Books at the Trial, ac- 
coding to a Rule of Court made koz that Purpole, with 
Which he was ſerved, 

As to the firſt Part of this Motion, (viz.) To ſet aſide 
the Uerdict, the Court took Cime to conſider it, and that 
Juſtice Forteſcue would in the mean Time conſult with Baron 
Price, who tried the Cauſe, and repozt his Opinion, who af: 
terwards info2med the Court, that he had ſpoke with the Ba- 
ron, whole Opinion was, that the Qerd:c was not agataſt 
Evidence, but that the 19200? was only by one (Uitneſs, that 
the Dekendant was a capital Burge(s duly ele#ed, and that 
the Evidence that it wis not a due Election was given by 
John John only, an) no moze, and that it was objeted a- 
gainſt his Evidence at the Trial, but the Objeckton was over⸗ 
ruled, and he (the Baron) was atisfied with the Gerdict. 

However, it was moved fo) a ncw Trial upon a Sugge⸗ 
ſtion, that this John John who was the only Witneſs againſt 
the Defendant, kept the Coppozation-Books from him, lo 
that they could not be produced at the Trial, he being ſerved 
with a Rule of this Court to produce them; and it was fare 
ther moved, that an Attachment might be granted againſt 
him ko a Contempt; and it was inſiſted, thac if this Aerdick 
ſhould ſtand, a great Inconventence muſt neceſſarily follow; 
fo? it would avoid all the Acts of this Cozpozation ever ſince 
the Dekendant had been Mopo2; fo2 if he was not a lawful 
Davo?, theu ail the cozpozate Ads done by him are void, 


The 


tho 


Parties were left to try the Right upon this Infoꝛmation; — 


tho' one of the Judges was of Opinion, that a Mandamus to oval Othce 


for one Year, 
ſhall be cha- 


{en into the 


Afterwards a Trial was had upon this Tnfoztnation, and ame Office 


the next 
Year, Oc. 


— — ——— — 


—ů 
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Curia. 


The Counſel on the other Side argued, that this was a 
good Gerdict, and given upon good Evidence, and ought not 
to be ſet aſide, 02 a new Trial granted, becaute the Judge 


who tried the Caule was ſatisfied with the Gerdick, and re- 


pozted that it was given on good Evidence; and that to 
argue a Right from the long Poſſeſſon of this Office, when 
that Right had been tried upon an Inkozmation and found 
againſt the Defendant, that he had no Right, was a new 
S027 ok Dekence, and a very ſtrange one too. 

_ *Tis true, the Poſſeſſion might be given in Evidence, that 
he had a Right to vote as Mapoz, &c. becauſe every Officer 
de facto hath ſuch a Right; but certainly his Right to the Of- 
fice it ſelf can never be determined upon a Trial of his Right 
to vote as Mapoz. | 

'Tis true, there was a Rule made fo2 this John John tg 
pꝛoduce the Coꝛpozation Books at the Trial, but as to that 
Matter he hath poſitively made Oath, that he hath not thoſe 
Books, and that he doth not know who Hath them, and 
therefoze he ſhall not be in Contempt without a wilful De- 
fault. 

There is no Room koz an Attachment, becauſe this Per⸗ 
ſon hath not dilobeped the Rule, and a new Trial ſhall not 
be granted, becauſe that would be againſt the Repozt of the 
Judge befoze whom this Trial was had, who was ſatisfied 
that the Uerdict was not againſt Evidence; fo that nothing 
is offered koꝛ a new Trial, but only that the long Continu⸗ 
ance- in the Poſſeſſion of this Mayozalty ſuppoſeth, that the 
Defendant had a Right to be Wayo?, and the Jnconventency, 
if he was not Mapoz, would be to avoid all the cozpozate 
Ads done by him as Mayo? fo2 many Pears laſt paſt. 

'Tis true, ik the Queſtion had been at the Trial, The: 
ther the Oefendant had a Right to vote, oz not, oz whether 
he had taken the Oaths oz received the Sacrament within the 
Time limited by the Statute, fn ſuch Caſe his being Mayo? 


de facto, and a long Acquieſcence under fuch a Bayozalty 


would be a ffrong Evidence fo2 him; but when the Queſtion 
only was, Whether he was duly eleffed into that Office, 
that is a Queſtion concerning the Right, and in ſuch Caſe 
the long Poſſeſſion of the Mayozalty, oꝛ the many Inconve⸗ 
niencies that would follow if he was not duly elected, ought 
not to be regarded. 

So that this Uerdi# being given on good Evidence, and 


lo certified by the Judge who tried the Cauſe, ſhall not be ſet 


alide fo2 any of the Reaſons befoze-mentioned; and — 
2 | the 


ee 


Bight of chuſing fuch Men by a Quo Warranto. 
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the Rule was diſcharged, againſt the Opinion of juſtice For- 
teſcue, who was fo? the Poſſeſſion, 


The King verſus Harriſon. 


HIS was likewiſe a Motion fo2 an Inkozmation in Ma- Information 


in Nature of 
a Uno Mar- 


Court-Leet, and againff the Bafliff and the Conſtables fo2 % againſt 


a Steward of 


ture of a Quo Warranto againſt the Steward of a 


impanelling a Jury not duly ſummoned, the Bailfff being the 


pꝛoper Officer to ſummon them, who ſhould be all Freeholders, impanelling 
fo they only have a Right to be Jurymen, but there were = Jury not 


none (ſummoned, and fix other Perſons who had no Right be⸗ 
ing pꝛelent in Court, were \ſwozn ok the Jury, and (ir Free- 
holders being likewiſe in Court, refuſed to be \wozn, becauſe 
they were not ſummoned, neither would they ſerve with thoſe 
who had no Right to be of the Jury, whereupon the Steward 
{woze fix moze; and the Jury thus conſtituted by the 
Steward, of twelve Perſons who had no Right to be Jury- 
men, choſe the Bailiff and Conſtables ; this being the Fact, 
a Rule was made fo2 the Defendant to ſhew Cauſe why an 
Inkoꝛmation ſhould not go againſt him. * 

And now he ſhewed fo2 Cauſe, that the ſix Freeholders 
who appeared in Court were duly lummoned, but that they 
refuſed ta be \wom of the Jury; whereupon the Steward 
\woze a Jury out of ſuch Perſons who were p2eſent in Court, 
Which he inſiſted was a good Eleffon, which Jury choſe the 
two Conſtables and one Bailiff of the Wano?, and that this 
was the conſtant Coutle of chuſing ſuch Officers; and that 
it would be dangerous to make a Pꝛecedent of trying the 

Here is no Room fo2 any Complaint againſt the Conſta- 
bles o; Bailiff; but if any, tis againſt the Steward, and there: 
foze a Rule was made fo2 him to attend, and to ſhew Cauſe 
why an Attachment ſhould not go; and the Rule fo? the reſt 
was in the mean Time enlarged. 


The King werſus A] thoes, Father and Sor. 


a Leet for 


uly ſum- 
moned. 


Curia, 


tor Murder 


= IS Cauſe began in Hillary-Term, and afterwards the Indifmen: 


Attozney General moved in Eaſter-Term laſt fo an 


Habeas Corpora directed to the Gaoler of the common Gaol orf ue and 
in the County of Pembroke, to remove the Bodies of Tho- wied in an 


ali Coun- 
v. 


mas 


removed out 
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* See 1 Lev. 
118. 
3 Mod. 64. 


Econtra. 


26 H. 8. 
cap. 6. 


34,35 H. 8. 
Cap. 26. 


mas Althoe the Father, and Thomas Althoe the Son, from 
the Gaol fn * Pembroke to the Keeper of the Saol in the 
County of Hereford, that being the nert Engliſh County to 
Pembroke, and likewiſe foz a Certiorari to be directed to the 
p2oper Officer to rewove the Indictment found againſt them 
in Wales, and to the Coroner of Pembrokeſhire to remove the 
Inquiſition taken by him upon the Giemw of the Body of 
George Martin, who was murdered by the Father and Son 
in a barbarous Manner, and fo2- which an Jndictment was 
found againſt them in Wales. | 

On the other Side it was (aid, that Mz. Attoznep founded 
his Motion upon the Statute 26 H. 8. by which tis enacted, 
that Juſtices ok Peace and of Gaol-delivery in the Counties 
next adjoining to Wales, where the King's Writ runneth, may 
hear and determine all Felonies, and their Acceſſaries, com- 
mitted in Wales, or the Marchers thereof, but this Clauſe ex · 
tends only to Lordſhips Marchers, and not to any of the -an- 
tient Counties in Wales. 5 


- 


Beſides, the afozcſaid Statute was altered about eight 


Pears after it was made; -fo2 by the Statute 34 & 35 H. 8. 


by which Wales is divided into twelve Counties, and Judges 
appointed to keep their Seſſions in the (aid Counties, it was 
enacted, that thoſe Judges might hold Pleas of the Crown in 
as large a Manner as the Judges in Weſtminſter-Hall, and 
that they ſhall enquire, hear and determine all criminal Of- 
fences whatſoever, committed within their ſeveral Limits, 


and adminiſter common Juſtice to all the King's Subjects 
there, according to the Laws of England. 
So that by this ſubſequent Statute the Defendants ſhall 


not be put to their Trial elſewhere, but only where the Fat 
is ſuppoſed to be cemmitted, which in this Caſe was in 
Pembrokeſhire; if it ſhould be otherwiſe, then all criminal 
Caſes which the Judges in Wales have Power to hear and 
determine by the Statute laſt mentioned, would be removed 
to England, where he who is poozeſt, either the Pꝛolecutoz 
02 the Criminal, muſt ſuffer koꝛ Mant of Money to bzing and 
ſuppozt his Witneſſes in an Engliſh County. 

Jt might be fo2 this Reaſon, that a Criminal indicted in 
Wales ought to be tried there. 

The Court took Time to conſider theſe Statutes, and de⸗ 
clared, that if it was in their Power, they would grant the 
Motion made by Mr. Attorney, becauſe it was very difficult 
to have Juſtice done in Wales, by a Jurp of Welſhmen, fo? 
they are all related to one another, and therefoze Would ra- 
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ther acquit a Criminal, than have the Scandal, that one of 
their Mame oz Relations ſhould be hanged; and that to 
try a Man in Wales foz Murder, was like Trying a Yan in 
Scotland fo2 High Treaſon, thoſe being Crimes not much re- 
garded in thoſe reſpeitive Places, 

And at another Day the Court declared, that it would be 
better only to grant the Habeas Corpora without the Certiorari, 
£02 if both ſhould be granted, it would delay the Pꝛolecution, 
becauſe ff the Indictment and Jnquiſition ſhould be removed, 
they come both into Court the next Term, and not befoze ; 
and they muſt both be ſent down by Mittimus to the next Afliſes 
in Hereford, which would not be till March following, ſo that 
the Defendants could not be tried befoze that Alles; but if 
the Attoꝛney General would enter a Nolle profequi as to 
the Jndictment already found in Pembrokeſhire, then the 
Defendants might be indiXed again fo2 the ſame Fact in He- 
refordſhire, and tried at the Summer All ſes, which would 
be the beſt, and the moſt ſpeedy Method. 

Thereupon a Nolle proſequi was entered, and an Habeas 
Corpora granted, and the Defendants were indi#ed and tried 
in the County of Hereford, and both found guilty of Mur⸗ 
der; but becauſe their Counſel inſiſted, that this was a Miſ- 
trial, the Judge who tried the Dekendants, would not give 
Sentence to execute them. 

AUhereupon the Attorney General moved in the Beginning 
ok the nert Term fo2 an Habeas Corpora to bzing up their 
Bodies to the Court, that they might receive Sentence of 
Death, and fo2 a Certiorari to remove the Kecozd, ſo that 
the Court might have all befoze them to gibe Judgment; all 
which was granted. 

And accodingly about a Foztnight afterwards, both the 
Father and Son were bzought to the Bar, and their Coun- 
ſel objected, that their Trial in an Engliſh County, and by a 
Jury of Engliſhmen, was a Miſtrial; fo2if it was good, it muſt 
be by Utrtute of the Statute 26 H. 8. as afoeſaid ; but it 
could not be good by that Statute, becauſe it ertended onlp 
to thoſe Counties which were Lordſhips Marchers, and not 
to any of the ancient Countics fn Wales, of which Pembroke- 
ſhire was one, and there were ſeven moze, (viz.) Glamorgan, 
Caermarthen, Cardigan, Flint, Caernarvan, Angleſea and 
Merioneth; tis ttue by that Statute, tis enacted, Chat the 
Juſtices of Gaol Delivery in the Counties next adjoining to 
Wales, where the King's Writ runneth, ſhall hear and deter- 
mine Felonies, and their Acceſſaries committed in Wales, ot 


the Marchers thereof; and that an Acquittal of Felony * 0 
ord- 
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*34 & 35 
M. 8. c. 26. 


For tlie Pri- 
ſoners. 


Lordſhip Marcher ſhall not be a Bar for any Perſon indicted 
for the ſame within two Years next after ſuch Offence com- 
mitted, lo that it ſeems plain this Statute relates only to 
the Lordſnips Marchers, who claimed ſeveral Pꝛivileges, as to 
acquit Criminals upon Papment of Fines, &c. which was 
never claimed in any of the old Counties. 

On the other Side, the Attorney General inſiſted, that all 
Wales was compꝛehended by that Statutc 26 H. 8. and tis ſo 
explained to be by a ſubſequent * Statute made in the lame 
King's Reign, by which Wales was divided into twelve 
Counties, whereof eight were declared to be the ancicnt 
Counties as befoze-mentfoned, and four other were made by 
the Statute 27 H. 8. cap. 26. (viz.) Radnor, Brecknock, 
Montgomery and Denbigh. 

But at the Deſire of the ]Iziſoners, they had Counſel af: 
ſigned to argue that Point, and a terwards one of their ſaid 
Counſel moved foz a Copy of the Krit of Habeas Corpora 
by which the Pꝛiſoners were removed from Pembroke to Here- 
ford, and likewiſe foꝛ a Copy of the Certiorari by which the 
Reco2d was removed ik any ſuch there was; and if not, then 
fo2 a Copy of the Oꝛzder by which they were bꝛought to Here- 
ford, be it what it would, fo that they might have the 


whole Pꝛoceedings befoze them; but this Yotton was not 


granted. | | 
And the Caſe being appointed to be argued this Term, the 
Counſel fo2 the Pyztſoners inſiſted, that their Trial in Here- 
ford fo2 Murder committed in Pembrokeſhire, was againſt 
a fundamental JIzincipal of the Common Law, which ap⸗ 
points, that all Trials ſhall be per pares; and that by Neigh- 
bours upon a Pꝛelumption, that Vicinis acta Vicini cognoſ- 
cuntur; (0 that this muſt be a Miſtrial at Common Law. 
This is a Caule of very great Conſequence to the Pꝛinci⸗ 
pality of Wales, becauſe if a Fat committed there might be 
tried in an Engliſh County, then the richeit Man will always 
bring his Cauſe to be tried there ; and as it hath been alrea- 


| dy obſerved, the Poor Man muſt ſuffer foz want of Money to 
. carry all his Evidence thither, either fo2 his Defence, oz to 


proſecute another; and no Perſons are ſo well able to judge 


of the Truth of what is (wom, as the Neighbours of a TUit- 
neſs to whom he is known, ſo that by this Means a pow⸗ 
erful and rich Man map pꝛocure ſuch Evidence as to have 


Credit where they are not known, when the ſame Perſons 


might have no manner of Credit by them who are thetr 


Neighbours, 
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It mult be admitted, that ſuch a Trial could not be at 
Common Law, neither is it allowed by that Statute 26 H. 8. 
as they would inſinuate on the other Side; and this may 
appear upon the Reaſon of making that Statute, which was 
as kolloweth: | 

ll. Jn fozmer Ages, when the Britains were d2ove out of 
England, and retired amongſt the Mountains in Wales, they 
would frequently make Jnrodes in a hoſtile Manner into 
England, their native Country, to pzevent which, the Kings 
of England gave large Tracts of Lands to ſome of their 
molt powerful Subjecks on the Bozders, and theſe were 
called Lordſhips Marchers, and ſuch Lands which the Kings 
kept on thoſe Frontiers, oz which reverted to the Crown 
by Fozkeitures, 02 otherwiſe, were called the King's Lord- 
ſhips Marchers. 

But afterwards theſe Lords Marchers pꝛetending to ſome 
extravagant Puvileges, without any Manner of Right, 
therekoze this Statute was made to curb them, and it was 
calculated fo2 that very Purpoſe ; this plainip appears by 
another * Statute made the very next Pear, by which Wales 
was incozpozated, united and annexed to England, and that 
all Perſons bozn in Wales ſhould enjoy the ſame Liberties 


27 H. 3. 
cap. 26. 


as the Engliſh, and that the Laws and Statutes of this 


Realm, and none other, ſhould be had, uſed, and executed 
in Wales, and divers Lordſhips Marchers were by this laſt 
Statute united to Engliſh Counties, and others to Welſh 
Counties, and the Reſidue were divided into new and par- 
ticular Counties by, themſelves, and thoſe were Brecknock, 
Radnor, Montgomery, and Denbigh; ſo that the Eight old 
Welſh Countics are not within that Act, - but only thoſe 
4 Counties which were cut out of the Lordſhips Mar- 
cDers. | 
'Tis true, there habe been ſeveral Attempts made to 
bring Trials from thoſe old Counttes to the next Engliſh 
Counties, but ſuch Attempts never pet pꝛevailed; pet (o far 
they have gone as to obtain Certioraries to remove Fudict: 
ments taken in this very County of Pembroke, becauſe thoſe 
are Declarations fo2 the King, which he may remove where 
he plcaſes; beſides, the Court of King's Bench hath been 
fozmerlp of Opinion, that they had Power to remove Indict. 
ments out of thoſe Counties, to ſee whether they were good, 


and that they might quaſh them if they were not; but that if 


they were good, then to remand them back by Mittimus into 
the p2oper Counties by Uirtue i thole very Statutes ; but 
| 2 the 
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the Judges were not reſolved, that Jndictments thus re- 

moved could be tried in the nert Engliſh County; yet after 

ſeveral Arguments at Bar, Anno 31 Eliz. Whether a Certio- 

rari would lie to remove an Indickment out of Caernarvan, 

02 not, the Court would not determine it, and therefoze that 

Indictment was tried in the pzoper County ; and where⸗ever 

an Indicment was removed, there is a Quzre how the Court 

3 Roll. muſt p2ocecd upon it; and in“ Chedle's Caſe, which hap⸗ 

Cro. G. pened Anno 9 Car. 1. which was an Indictment kor: Murder 

331. found in Angleſea, and a Certiorari granted to remove it; 

the Court declared that they were not yet reſolved, that it 

118. could be tried in an Engliſh County; and my Lo2d Chief 

The King Juſtice T Vaughan, who was a Native of Wales, and may 

. Veo, fO2 that Kealon be pzeſumed to have ſtudled the Law rela⸗ 

Rep. . ting to that Country, was of Opinion, that this Statute 

26 HH. 8. related only to the four Counties taken out ok the 
Lordſhips Marchers. 

The CTlozds of that Statute upon which this Queſtion 
doth ariſe, are, (viz.) That the Dffence ſhall be tried in 
the next Frgliþ County adjoining to the Lordſhips Mar- 
chers, or other Part of Wales, where it was committed. 

Now it is to be conſidered, that Wales was oziginally a 
Kingdom of it ſelf, afterwards a qinctpality, and ſubjefted 
to England by King Edward I. Anno 1282, and after- 
wards by the Statute of Rutland, ft was p2ovided in what 
Manner civil and criminal Cauſes ſhould be tried there; 
and there is a Clauſe in the Statute 27 H. 8. by which 
Wales was incozpozated to England, that the ſaid Statute 
ſhould not extend to derogate from any other Ack befoze 
that Time made fo2 the Trial of Murder 02 Felony com- 
mitted in any Lordſhip Marcher, o2 in any County of Eng- 
land next adjacent thereunto, which is an evident Pꝛook, 
that the Statute 26 H. 8. did not include all Wales. 

As to that Clauſe, (viz.) That ſuch Offences ſhall be 
tried in the next Engliſh County adjoining to the Lord- 
ſhips Marchers, or other Part of Wales where they were 
committed, there the TUo2d Such is a Relative; and 'tis 
in the enacting Part of the Statute, and therefoze muſt 
refer to ſome antecedent, which muſt be to lome Crime 
mentioned in the Pꝛeamble, and the UWozds other Part of 
Wales, where the Dffences were committed, muſt be intend⸗ 
ed other Parts, which were neither within the Lo2dſhips 
Marchers, oz within the old Counties. 
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'Tis the Opinion of my Lozd * Coke, that all Statutes 
ought to be interp2eted, ſo as the Innocent may not ſuf- 
ker; and that to conſtrue an Act by itſelf, is the beſt Sozt 
of Conſtruction, becauſe tis ex Viſceribus cauſæ; but if 
this Act ſhould be conſtrued, as the Pꝛolecutozs would have 
it, then it would take away all Jurisdiction from Wales, 
and make the Statute it (clf of no Effet, fo2 it would be 
ablurd and inconſiſtent to exclude all Wales from a Ju⸗ 
tisdiction of trying Offences by removing the Jndictments 
into Engliſh Counties, when this very Statute expꝛeſly 


* 1 Inf. 11. 


gives a Jurisdiction to Part; fo2 it pzovides, That all Fe- 


lonies, and their Acceſſaries, committed in the County of 
Merioneth, ſhall be enquired, heard and determined in the 
Counties of Caernarvan 92 Angleſea, befoze the Juſtice of 
North-Wales, oz his Deputy, and by an Inqueſt of Caernar- 
van and Angleſea. 

Beſides, by the afozeſaid Statute of incopoxating Wales 
with England, 'tis enafFed, That all Perſons bozn there 
ſhall enjoy all Liberties as other Subjects of England do 
enjoy; and 'tis certainly a very valuable Liberty and P2t- 
vilege foz a Man to be tried by his Equals and Neigh- 
bours, which 12ivilege hath been enjoyed by the Welſh ever 
ſince the making that Statute, which is now above 100 
Pears; and during all that Time there is no Inſtance to 
be given of removing any Trial from either of the old 
Welſh Counties, to be tried in an adjoining Engliſh Coun⸗ 
ty; and it would be very hard to make a Pꝛecedent fo? that 
Purpoſe after ſuch a Length of Time. 

Then it was objected againſt the Reco2d, (viz.) To the 
Jndictment on which the J2ziſoners were tried, the Cap⸗ 
tion whereof was, That the Gzand Jury (naming them) 
were Jurati & onerati ad inquirendum pro corpore Comi- 
tatus Herefordiæ, which muſt be of ſomething ariſing within 


that County; but here the Fact did not ariſe in that County, 


but in Wales. 

Jt was argued on the other Side, that though it was 
the fundamental Rule of the Common Law, That Trials 
ſhould be had per pares & de Vicineto, pet that Rule will 
be of no (Ucight when the Manner of Trials is altered 
by Act of Parliament, as it was in this Cale, and that 
7 due Conſideration and koz the Advancement of Ju- 

ce. 

Mob as to this Statute, upon which the pꝛelent Que⸗ 
ſtion doth ariſe, 'tis as full as TWozds can expꝛels it, that 

An the 


27 H.S. 
cap. 26. 


Econtra. 
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the Trial of a Fact committed in Wales map be in the 
next Engliſh County; fo2 by the plain and poſitive Wozds 
Es of the Act, all Wales is included; tis true, the Lordſhips 
* :#8.8. Marchers are often repeatcd in this Statute, and from 
thence 'tis inferred, that it was made to redzeſs luch Abuſes 
which were committed there. 

But 'tis plain, that this is a remedial Law, and made 
to redzeſs all Abuſes, as well in every County in Wales 
as within the Lordſhips Marchers ; and there are Clauſes 
in it which meet with every Abuſe, as well within the one 
as the other, 

Tis true, the Lords Marchers did pꝛetend to have ſeve- 
ral Pꝛibileges and Immunities which were never claimed 
by the reſt of the People in Wales, and therekoze this Sta- 
tute (which was made fo2 the Remedy thereof) was pen- 
ned with particular Clauſes to meet with thoſe Miſchiecfs ; 
as where they pꝛetended to a Paivilege, that none of the 
King's Miniſters ſhould enter into their Territoztes ; and 
a Paivilege to pardon Murders, and to acquit Perlons 

See the who had committed + capital Offences upon paying Fines; 

So ot The and that ſuch Acquittal ſhould be a Bar to any ſubſequent 

Thomas, CTxlal fo2 the ſame Fact; and therefoze it was pꝛobided by 

| this Statute, that no Acquittal in the Lozdſhips Watchers 

ſhould be a Bar to a Trial in an Engliſh County, if it was 

pzoſecuted within two Years after ſuch Acquittal, which 

Clauſe, though 'tis general in the Statute, mult be intend- 

* So is the ed an Acquittal by paying a * Fine only; foz this being a 

3 4E remedial Law, was calculated to meet with all the Oztevan- 
cap. 36. (viz.) ces in Wales. 


None ſhall | 
be put to his Fine for Murder or Felony, but ſhall ſuffer according to the Laws of England. 


. The Statute 27 H. 8. which was made the very next 

* Year, complains ok ant of Juſtice in Wales, which is 
a Pꝛoof, that the Statute 26 H. 8. intended likewiſe all 
Wales, fo2 indefinitum æquipollet Univerſale, therefoze this 
Act intended all the old Counties as well as the Lozdchips 
Maäͤrchers. 

34 & 35H. 8. And farther, the Statute 34 & 35 H. 8. recites all 

cap. 36. Wales, and in the (aid Recital there are theſe (Uo2ds, (viz.) 
Tho' the Statute 26 H. 8. was never put in Execution in 
the Counties of Angleſea, Merioneth, 02 Caernarvan, ft 
all be uſed as Law in them as well as in South Wales, 

C. 
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Nom Pembrokeſhire is art of South -Wales; tis true, no 
Caſe comes up to the Point now in Queſtton; but pet fo; 
the Reaſons bekoze⸗mentioned, a Trial in an Engliſh Coun⸗ 
ty fo) a Fat committed in Wales is good. | 

In that Caſe of the King and Thomas, the Defendant 

pleaded Avtrefoits acquit when he ſhould have demurred 
to the Jurisdiction, and the exttajudictal Opinion of the 
Lord Chief Juſtice Vaughan in that Caſe, is the only Opini⸗ 
on againſt a Trial in an Engliſh County, but it doth not ap⸗ 
pear what induced him to be of that Opinion. 
This Statute 26 UH. 8. appears plainly to be made to en⸗ 
large the King's Jurisdiction which was wanting in Wales, 
and fo2 the Advancement of Juſtice ; and theretoze it ought to 
be conſtrued, fo that all the Clauſes therein may ſtand toge⸗ 
ther, and not that one ſhould make the other Gold, but 
ſhould be expounded by each other, fo2 ſuch a Conſtruction is 
ex viſceribus cauſz, as well as a Conſtruction of the enacting 
Part by the Pꝛeamble. Sg 

Now in the enacting Part of this Statute, tis ſaid, that 
Juſtices of Gaol-Delivery in the Counties next adjoining to 
the Lozdſhips Marchers, or other Part of Wales, may hear and 
determine all Pelonies and their Acceſſaries committed in 
Wales, oz the archers thereof, which Cows other Part of 
Wales can never be intended (as inſiſted on the other Side) 
other Part thereof which was neither within the Lo2dſhips 
Marchers, o2 the old Counties, becauſe there is no Part of 
Wales but what is within one of them. 

And ſuch Counties there were ever ſince Wales was united 
to England, as appears by the Statute 12 Ed. 1. called Sta- 
tuta Walliæ, where there ore many good Laws concern- 
ing the Diviſion of it into Counties; and Sheriffs were 
there, which ſh:ws that it muſt be then appoztioned into 
Counties. | 

It wos the erp2eſs Judgment of the Parliament, Anno 
34, 35 H.8. that Offences done in thoſe old Counties might 
be tried in the nert adjoining Engliſh Countp, by Girtue of 
the Statute 26 H. 8. afozeſaid; fo2 by that firſt Statute, 
'tis appointed, that Offenders tn Merioneth may be tried in 
Salop, and ſo might thoſe of Angleſea or Carnarvan, tho the 
AT 26 H. 8. was never pet put in Exetution there; yet by 
the afozcfatd Statute it was declared to be in Force there, 
as well as in South- Wales, which are general Mos. 

So that by the latd Statute 26 H. 8. it was thought necel⸗ 
ſary to curb the Jnſolence of the Lords Marchers, and to 


pzevent an Acquittal by paying a Fine to be a Bar to a 5 — 
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cution of a Criminal in an Engliſh County fo2 a Fact com- 
mitted in Wales, ſo as (ſuch a Pꝛolecution was commenced 
within two Years after the Acquittal. 

The Lord Chief Juſtice Vaughan admits, that an Exigent 
and a Capias utlegatum went into the ancient Welch Coun- 
ties ever ſince the Reign of Ed. 1. tho' not into the Lordſhips 
Marchers ; and the Reaſon was, becauſe they had no She- 
riffs in the (aid archers ; and as to the Jnconventency of 
removing Cauſes into Engliſh Counties, there is none as 
pꝛetended on the other Side, becauſe the Pzoſecuto2 is never 
allowed to remove the Cauſe without good Cauſe ſhewed ; 
but the King may remove his Cauſe at Pleaſure. | 

All that can be ſaid koz the Pꝛiloners hath been fully urged _ 
by their Counſel, but the Court is bound by expzeſs and 
plain Cows in this Act of Parliament, the Pꝛeamble 
whereof complains of great Offences in Wales, which are ge- 
neral Mods, and compzchend all Wales, and in the enafting 
Part, tis declared, that the Miſchiefs were all over Wales, 
but greater in the Lordſhips Marchers, ſo that tis plain the 
Parltament intended to give ſome Remedy to the whole, that 
it might be avequate to the Miſchief, and meet it itt as large 
a Manner as poſſible. | = by 5 

Now thoſe general UWlows in the enading Part, ſhall ne- 
ver be reſtrained by any TUozds introducing that Part; fo2 
tis no Rule in the Expoſition of Statutes to confine the ge- 
neral TUozds of the enading Part to any particular Mozds 
either introducing it, oz to any ſuch TWows even in the 


ones 163. Pzeamble it ſelf; tis true, my Lord Coke commends a Con- 


ſtrudion which agrees with the Pꝛeamble, but not ſuch as 
may confine the enading Part to it. 

And of the ſame Opinion was the Lord Chief Juſtice 
Holt in Chambers his Caſe, who was tried here foz a Mur- 
der committed in Barcelona in Spain, who ſaid that Trial was 
good by Uirtue of the Statute 27 H. 8. cap. 4. though the 


rs. Caſe was not within the Miſchief recited by that A. 


3 LS 


So that upon the whole it muſt be admitted, that a Pꝛe⸗ 
amble map be a good Expoſitoz of a Statute, but what wag 
offered on the other Side is not pꝛoperlp a Pꝛeamble, but on: 
ly introduckive to an enacting Part of the Statute ; beſides, 
there was a Time when there were no Pꝛeambles to Ads of 
Parliament; and yet they were good ; and even at this Time 
Pꝛeambles are no moze than Recitals of Jnconveniencies 
which do not exclude any other to which a Remedy is given 

by the enacting Part. | 
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*Tis true, there is an extrajudicial Opinton of my Lord 
Vaughan, againſt ſuch Trials in an Engliſh County; but he 
being a Native of Wales, might be pꝛejudiced in Favour of 
his Country, and his Notes were never reviſed oz deſigned 
by him to be pꝛinted. 

As to the Objection, that Part of Wales is entruſted with 
Trials ok Facts ariſing there, as that an Offence in Merio- 
neth ſhall be tried in Angleſea; and therefoze it would be in⸗ 
conſiſtent to ſay, that the Jurisdickion ſhould be taken from 
the whole when tis expzelly given to Part; the Anſwer is, 
that no Jurisdifton is taken from Wales, becauſe this Sta⸗ 
tute gives the King only a concurrent Jurisdiction to have 
the Criminal tried in the next Engliſh County at his Electi- 
on, and the Reaſon is plain, fo2 the Welchmen had uſurped 
Paivileges to which they had no manner of Right; therefoze 
theſe Statutes ſhew, that they deſerved Cozrection, and in 
the enacting Part all Wales is included as well as the Lord- 
ſhips Marchers; (o likewiſe where 'tis (aid, that if Jurors in 
Wales (which CC oꝛds include the TUhole) did not ack acco2d- 
ing to Evidence, they ſhould be puniſhed by the Pyeſident 
and Judges by Fine, &c. which is ſuch a ſevere Check upon 
Tit ſes, that it would never have been enacted withaut lone 
Piece of Tnjuſtice o2 Parttality notoziouflp known and repze⸗ 
ſented to the Parliament in thoſe Daps. | 

'Tts admitted, that there is no Pꝛecedent in Point, fo? 
ſuch Trials in an Engliſh County, but the Reaſon map be, 
becauſe that Statute 34 & 35 H. 8. tells us, that the Laws 
were put in Execution; and fo? theſe Reaſons by the Opini⸗ 
on of the wjole Court, it was adjudged that this was a 
good Trial. 

- _ TUhereupon the Court ozdered, that the Pyfſoners ſhould 

be brought up on another Day to receive Sentence, and ac⸗ 
coꝛdingly they being bzought to the Bar, it was moved in Ar: 
reſt of Judgment, that the Court could not pꝛoceed to give 
Sentence, becauſe by this Statute, that Power is given to 
the Judge of Aſſiſe who tried tze Catiſe, and to him only; but 
upon reading the Statute, the Mozds were, (viz.) That the 
Paiſoner ſhould be tried and condemned, as tik the Fact had 
been committed in the next Engliſh County; and certainly 
this Court might paſs Sentence on a Criminal convicted in 
an Engliſh County. | 

So that Motion was over-ruled; and thereupon Sentence 
was given, and a Rule of Court was made to the Mare 
ſhal of the King's Bench to execute the Puſoners on 

U Friday 


— 
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See 1 Vent. Friday the 5th Dap of July, who accowingly did execute 
93: them at the common Gallows in the County of Surrey. 


The King werſ#s Burnaby. 


= Certiorari not U a Motion koz a Certiorari to remove an Jndict: 
_—_— | ment faz a Murder committed in Angleſea, upon an 

| Indictment Affidavit, that the Pꝛoſecutoꝛ feared ſome Patrtiality in Wales; 
L for 1 pa and therefoze that it might be tried in the next Engliſh 
4 but or Male. County, fo2 the Defendant was bailed, and had made ſome 
1 valuable Pꝛeſents to the Gentlemen of that County, as the 
4 | Pqaſecute2 was infoꝛmed by his Solicito? ; thereupon a Rule 
= was made fo2 the Defendant to ſhew Cauſe why a Certiorari 
1 | Hould not go. | 
= And at another Day it was ſhewed fo2 Caule, that ik 
| Trials ſhould be removed out of Wales into the next Eng- 
liſh Counties upon ſuch incertain Allegations, there could ne⸗ 
ver be any Trials there; and firſt, as to ſaying he was bail- 
ed, that could be no Reaſon fo2 the Pꝛoſecutoz to fear any 
Partiality; fo2 the Defendant was bailable by Law, becauſe 
by the Cozoner's Jnqueſt, the Fact was only found Chance- 
Medley; and as to the Pyeſents made to the Gentlemen of 
the County, the Affidavit was only, that he was told ſa by 
his Solicitoz, who pꝛobably might tell him what was kalle; 
therefoze he ought to make a poſitive Dath of that Patter, 
otherwiſe a Certiorari ſhall not be granted. | 

Beſides, in this Caſe both the Puſoner and the deceaſed 
were Natives of Holland, and had no manner of Intereſt in 
Wales, ſo that there is no Colour to fear any Partiality, but 
that Juſtice will be cqually diſtributed. 

here there is a juſt Reaſon to induce the Court to be⸗ 
lieve Partiality will be ſhewed on either Side, there the Jn- 
dictment ſhall be removed into an Engliſh County; but the 
Truth of that Matter will be ſuſpected, where "tis upon the 
Motion of either the Pziſoner oz Pꝛolecutoz, and in ſuch 
Caſe there muſt be a full and clear Affidavit to induce 
the Court to grant a Certiorari; but where tis at the In⸗ 
ſtance of the Attomey General in Behalt of the Crown. it : 
ſhall be granted without an Affidavit; therefaze this Rule ; 
ſhall be ſet aſide fo2 (Want of a ſufficient Affdavit; but the b 
P2oſecuto? ſhall have Leave to move it again upon a better. þ 
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Belt verſus Collins. 


CUrit of Erroz coram vobis reſiden. was bꝛought on Writ of Er. 


a Judgment given in B. R. and the Queſtion was, 


TUhether it was a Superſedeas befoze it was allowed by the r good — 


Court. 
It was argued, that it was not, becauſe this TUrit was 


different from other Urits of Etro, fo2 tis only, that the 
Judges would review their own Judgment; and being ſued 
out of Time, tis no Superſedeas without Allowance by the 
Court in Term-time, | 
Neither is any other Trit of Erroz a Superſedeas befoze 
'tis allowed, becauſe 'tis taken out of one Court to reverſe 
the Judgment of another; and he who takes it out may keep 
ft in his Pocket without giving Notice, foꝛ which Reaſon it 


would be very inconventent if ſuch a TUrit of Erroz ſhould 


be a Superſedeas. 


It was laid on the other Side, that this is as good a Su- Econtra: 


perſedeas as if the CUrit of Erro2 had been ſued out in 
Term-time, fo2 the Law hath not fixed any certain oz de⸗ 
terminate Time fo2 ſuing out Urits of Erroz to reverſe 
the Judgments of this Court in the Exchequer⸗Chamber; 
but ſuch TUrits are always allowed by the Secondary, as 
well out of Term as within; and a Wotton was never yet 


made in this Court to allow a Trit of Erroz. | 
The Chief Juſtice and two other Judges were of Opinion, Curia. 


that it would be hard, that rhe Execution of a Judgment in 
this Court ſhould be delayed by a Crit of Erroz allowed by 
a Secondary ; fo2 if that ſhould be lo, that any Man map a⸗ 
vold the Execution fo2 a whole UAacation, at the Expence of 
no moze than one Shilling. | 

There ts certainly ſome Uartance between a TUrit of Erroz 
of a Judgment coram nobis reſiden. and other (Urits of Er- 
roꝛ, fo? the one is directed to the Juſtices of this Court, and 
therefoze ſhould be allowed by the Court; but the other is 
dirctcd to the Chief Juſtice only. 

But Juſtice Eyre was of another Opinion; he cited the 
Caſe of Lowns and Carter in the Chief Juſtice Holt's Time, 
where a CUrit of Erroz was adjudged a Superſedeas befoze it 
was allowed. 

'Tis true, there is a Difference between this Caſe and other 
7TUrits of Erro2, but the Reaſon is plain; fo2 where CUrits 
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* 3 Lev. 312. 
See Dyer 244. 
Poph. 132. 

1 Vent. 207. 
1 Mod, 112. 


Mandamus to 
reſtore Dr. 
Bentley to the 
Degrees he 
had taken in 
the Univer- 
ſity. 


of Erro2 are bzought in the Exchequer⸗Chamber, oz in the 
Houſe of Peers, to reverſe the Judgments of this Court, 
they are always directed to the Chief Juſtice alone, becauſe 
he is to certify the Recozd ; but where a TUrit of Erro2 co- 
ram vobis reſiden. is bzought, there is no Reco2d certified, 
Beſides, there never yet was a Motion in a Court of Law 
to allow a Writ of Erroz, becauſe tis a CUrit of Right, and 
due to the Subject ex debito juſtitiæ. 
But admitting this Writ is no Superſedeas befoze the Al- 
lowance, pet tis a good Superſedeas after 'tis allowed, as 
this was by the Secondarp, and befoze Notice; and ſo it 
was adjudged in the Caſe of * Smith verſus Cave, in which 
Caſe an Execution executed was ſet aſide ; but the Want of 
Notice ercuſed the Contempt. | 


The King verſus The Univerſity of Cambridge. 


Andamus to the Uice:Chancelloz, Maſters, and Scho- 

lars of Cambridge, to reſfoze Dy. Bentley ta the De⸗ 

grees to which he had been admitted by the Univerſity, 

and had been ſurreptitiouſly degraded (as was ſuggeſted) 

02 that they ſhould ſhiw Cauſe why he ſhould not be re- 
ſtoꝛed. 

The Counſel koz the Univerſity deſired Time to ſhew 
Cauſe why a Mandamus ſhould not go, fo2 that there were 
ſeveral old Books and Charters which were neceſſary to be 
inſpected befoze they could ſhew Cauſe; and thereupon the 
Time was enlarged fo2 that Purpoſe. 

And upon another Day it was argued fo2 the Univerſity, 
that by Uirtue of a Charter given to them by Queen Eliza- 
beth, they had a Court of Judicature to try and determine 
all Matters ariſing within their JurisdiFion, in which Court 
a Plaint was levied by Dr. Middleton againſt Dr. Bentley, 
and thereupon a Summons was ſent-by the Beadle to the 
Doctoz, which he received, and ſpoke contemptuous TWows 


of the Court, fo2 which he was degraded, and from which 
no Appeal would lie. no moze than a TUrit of Erro2 would 


lie fo2 impoſing a Fine by a Tempozal Court, fo2 a Con- 
tempt, becauſe every Court of Recozd is entruſfed with the 
final Judgment of what ſhall be a Contempt to their Autho- 
rity; therekoze if an Appeal 02 a CUrit of Erroz would lie in 
ſuch Cale, it would put the Trial of what is a Contempt 
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to the Diſcretion and Judgment of a ſuperioꝛ Court, and ſo 
ſtrip an inferio2 Court of that Power which they have by 
Law to judge what is a Contempt to them; whereas Con: 
.tempts of the Authozity of Courts are undoubtedly to be 
judged by the ſame Courts to whom the Contempt is offer- 
ed, which is the Reaſon that a Trit of Erro2 will not lie on 
a Sentence fo? a Contempt to this Court; but then it muſt 
be plainly pꝛoved. 

Now the ſame Thing is done by a Mandamus after an 
indirect Manner, as would have been done by an Appeal oz 
TUrit of Erroz, if that would lie; but as an Appeal will 
not lie foꝛ a Contempt, ſo neither will a Mandamus ; foz ad: 
mitting this Degradation had been ad libitum, yet a Tem- 
pozal Court could not grant a Mandamus; tis like the 
Caſe of a Recozder of a Cozpozation who was removable 
at Till, and being diſplaced moved koz a Mandamus, but 
it was denied. 

Beſides the conſtant Courſe and Cuſtom of this Aniver⸗ 
ſity, warrants a diſcretionary Power amongſt them to con- 
fer Degrees on ſome, and to degrade others koz any Con⸗ 
tempt; and in this Caſe they have done all they could to 
bzing Dr. Bentley to an caſy Agreement; fo2 after the firſt 
Summons they ſent another in CUriting by their Beadle, 
but the Dotozs Doors were then ſhut, and he would not be 
ſeen; then they adjourned from Day to Oay, on Purpoſe ta 
give him Leave to appear, befoze they would ſuſpead him; 
but when he contemptuouſly declined, they firſt ſuſpended and 
afterwards degraded him. 

Now, as a Mandamus was never yet granted to admit a 
Man to a Degree in the Univerfity, after he had perfozmed 
all his Exerciſes, ſo there ought to be none to reſtoze one 
after a Degradation, becauſe Degrees are arbitrarily given 
by the Univerſities, and ſo are Degradations arbitrarily 
made; fo? if they ſhould by any Beans raſhly admit an un⸗ 
learned Man to a Degree, they may upon better Inkozmation 

degrade him, without taking a Traverſe to the Return of a 
Mandamus, which muſt be tried by a Jury of Lay Free- 
holders. 

Beſides theſe Degrees are but Titles of Honour and 
IINecedency. and give no * tempozal Right, and fo2 that Rea- 
ſon a Mandamus ought not to go; fo2 if a Knight ſhould be 
degraded in a Court of Honour, no Mandamus Would lie to 
reſtoze him, which is a Caſe in Point; therefoze if it (ould 
lie in this Caſe, it would introduce a new Method to evade 
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Curia. 


the Pꝛivileges given by this Charter, which was afterwards 


confirmed by Paritament ; and as it hath been fo2merly ad⸗ 
judged in Caſtle and Litehfield's Caſe, that a Certiorari oz 
Writ of Erro2 will not ite to cozrect a Judgment given koz a 
Contempt; ſo no Mandamus ought to go, which is in Effed 
the ſame. 

Ik it ſhould be objected, that his Degree doth qualify him 
fo2 ſome tempozal Emplopment, of which he would be incapa⸗ 
ble without it; now admitting that to be true, yet (ſuch Em: 
ployments are only conſequential, and not directly incident to 
his Degree, and therefoze ought not to be regarded. 

And if another Objetion ſhould be made, (viz.) That the 
Dockoꝛ would have appeared by a Pꝛoctoz, but was not al- 
{owed ſo to do; tho' this map be true, yet tis no Objeckion 
ok Weight, becauſe it might not be the Tourſe of their 
Court to admit ſuch Appearances, and the Univerſities have 
a Pzvilege to pꝛoceed accozding to their own Laws, as an 
Encouragement to Learning; and if they have pꝛoceeded ac- 
coꝛdingly, this Court will not interpoſe. 

Now. take the Caſe as it ſtands upon Dr. Bentley's Af- 
fidavit, there will be no Reaſon to grant a Mandamus, 
fo2 he makes Dath, that he hath appealed from the Sen⸗ 
tence of the Univerſity Court; which, ik true, then there is 
another Remedy fo2 him to be reſtozed, (viz.) By an Ap: 
peal; and where there is another Remedy, a Mandamus tg 
never granted. 

Moreover the Doctor made Oath, that the Univerſity had 
no Power to degrade him, if ſo, then he is not degraded. 
fo2 TUant of a ſufficient Power ſo to do, and conſequently a 
Mandamus ought not to go, fo2 tis impoſſible that a Man 
ſhould be reſtozed to his Degree who was never degraded. 

But on the other Side it was ſaid, that the Merits of 
this Cauſe ought not to be argued upon a Motion, but up⸗ 
on the Return of the Mandamus, and fo? that Reaſon it 
ought to be granted. 

All Care ſhall be taken, that Juſtice ſhall be duly adminiſter⸗ 
ed in the Univerſities ; but if they aſſume an arbitrary Power 
exempt from the Jur:sdiction of any other Court of Judica- 
ture, then they may do what they pleaſe without Control; 
and where People are under ſuch a Government, they are in 
a very bad Condition. | | 

But this Court hath a greater Regard to the Learning of 
the Cniverſities, than to admit the arbitrary Sentence of a 
Qice-Chancelloz to be final. | | | 

2 | As 
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As to what hath been ſaid, that the Degrees in the Unt- 
verſities are only Honorary ; this is a Miſtake, fo2 they are 
blended with a tempozal Right ſo far as to deſerve a Manda- 
mus to reſfoze a Man degraded; tis true, this might have 
been a p2oper Objection befoze the Statutes of H. 8. and 
Car. 2. were made, which render a Man incapable of a Be- 
nefice, if he had not taken his Degrees in (ome Univerſity ; 
fo befoze thoſe Statutes, ſuch Degrees were only Titles of 
Pzecedency, and the Allowing them, oz a Degradation was 
no tempozal Advantage 0 Loſs; therefoze in ſuch Caſe the 


Tempozal Courts had no Reaſon to interpoſe; and this may 


be the Reaſon why the Univerſities degraded ad libitum, and 
of their conſtant Courſe lo to do. 

But this is no Objection ſince the making thoſe Statutes, 
neither ſhall it be ſaid, that where a Corporation hath admit- 
ted a Man willingly to his Freedom, that they ſhall have 
Power to Disfranchiſe him, becauſe they do not like him; 
neither can the Uintverſities give Degrees to whom they 
pleaſe, and take them away ad libitum; and tho' their Coun⸗ 


lel have objected againſt this Mandamus, fo2 that thep have 


an exempt and abſolute Jurtsdiction among> themſelves ; this 
ſeems to be a good Reaſon why it ſhould be granted, tho' it 
might have been otherwiſe if thep had ſhewed, that they had 
a Ciffito2 to whom an Appeal would lie; fo2 p2obably that 
might hape excluded the Superintendency of this Court, but 
to deny a Degree to him who had perfo2med all his Exerciſes 
to qualify him fo2 a Degree, would be a great Diſcourage- 
ment to Learning, and in fuch Caſe this Court would grant 
a Mandamus to admit him, eſpecialip ſince tis accompanied 
with a tempozal Intereſt. 

Now admitting it ſhould be enacted by ſome Statute, that 
a Man ſhould be incapable of ſuch an Office, if he was not 
a Knight, ſhould not a Knight degraded have a Mandamus, 


certainly he ſhould, and lo had Dr. Bentley in this Caſe. 


After the Mandamus was granted, the Clniverſity made 
this Return, fl. That the Chancellor, Maſters and Scholars 
of the Antverſity of Cambridge were Time out of Mind a 
Body politick, and had Power to give Degrees, and to de⸗ 
grade any reſident Gzaduates, fo2 a Contempt 02 any other 
reaſonable Cauſe; and that they have a Court of Juſtice fo2 
all thoſe who belonged to the Univerſity, which was granted 
to them by Queen Elizabeth, and had Power to hold, judge 
and determine all }JIleas ariſing within the Univerſity, which 
were afterwards to be allowed by a Judge of Aſſiſe, &c. that 


the ſaid Gant, by which they enjoyed this P2ivilege, was con- 


firmcd 


The Return 
of the Man- 
da mus. 
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In the Re- 
turn it was 
Stulte agit. 


The Argu- 


firmed by Ack of Parliament made Anno 6. of that Queen's 
Reign; that Dr. Coniers Middleton levied a Plaint in the 


ſaid Court againſt Dr. Bentley, 8c. and thereupon Pꝛoceſs 


iſſued againſt him accoꝛding to the Courſe of the Univerſity 
Directed to Edward Clerke their Beadle to Summon him to 
appear at the next Court, which Pꝛoceſs the (aid Dr. Bentley 
took from the ſaid Beadle, and contemptuouſly (aid the Uice- 
Chancello? * acted fooliſhy ; and that he was not his Judge, 


and that he would not obey it, that the Mocels was illegal, 


and againſt Law, and that he ſpoke other contemptous 
Cows of them; That at the next Court Dr. Middleton 
declared koꝛ a Debt due to him, and that Depoſitions were 
made by the Beadle de contemptu prædicto; that thereupon 
the Uice-Chancello2 ſuſpended him fo2 this Contempt; that 
afterwards upon a Gzace pꝛopoſed to a Congregation of Doc⸗ 
toꝛs and Meads of Houſes by the ſaid Uice⸗Chancelloz, he by 
the Advice and Conſent of ſeven other Doctozs of the Univer: 
ſity was degraded, and that Time out of Mind, the Univer- 


ſity had Power to ſuſpend oꝛ degrade fo2 any Contempt to 


them; which Power was confirmed by Charter, and ratified 
and affirmed in Parliament, &c. | 
It was objected againſt this Return in general, that ad: 


ment againſt mitting the Uice-Chancelloz, Maſters and Scholars had a 


the Return. 


121 H. 8. 
cap. 13. 


17 Car. 2. 
cap. 3. 


Power of giving Degrees, and of ſuſpending and degrading 
fo2 reaſonable Cauſes ; yet that Power muſt be under the 
Juſpetion of this Court, unleſs they can ſhew ſome good 
Cauſe to exclude it. | 

Now by this Return they do not pzetend, that any Appeal 
Did lie to a p2oper Aiſitoz, but Have abſolutely excluded all 
viſitarozial Inſpeckion, ſo that by their own Shewing they 
are ſubject to the Jurisdiction of this Court, as all other 
Copponttions are. 

Belides, every Man who is admitted to a Degree in the 
Cniverſity hath a Freehold fo2 Life, of which ſeveral Sta⸗ 
tutes take Notice; as fo; Inſtance, the Statute + 21 A. 8. 
enacts, that the ſeveral Perſons therein named, and who are 
admitted to Degrees in either of our Univerſities, and not 
by Gꝛace only may purchaſe a Diſpenſation to keep two Be: 
nefices with Cure, &c. which Benefices are fo; Life. 

So by the Statute 17 Car. 2. tis enacted, Chat the In- 
Tumbents of Churches united muſt be Graduates in one of 
our Univerſities, which Union is likewiſe fo2 Life, and no 
Perſons are capable of ſuch Benefices but Graduates. 

Therekoꝛe this Court will take Notice of ſuch Degrees as 
entitling the Gzaduates to ſome tempozal Right; and if ſo, 
| 1 then 
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then the Queſtion will be on this Return, whether the Sen- 
tence given in the Uice-Chancellozs Court is legal, 02 not. 
'Tis admitted, that the Oocto2 was guilty of a Contempt, 
fo2 which they might have puniſhed him, ik they had pꝛoceeded 
in a right Method; but tis certainly wong to take away 
a Man's Freehold by any other Means than per legem 
terræ. 
Then as to the Return it ſelf, it appears, that there were 
four Cauſes to ſuſpend the Dockoz. 
(1.) In ſaping that the QAice-Chancello2 acted rachlp, fo2 
ſtulte agit implies raſhly as well as fooliſhly, and in the Re- 


turn ſhall be taken in mitiori ſenſu. 


(2.) Jn ſaying that the Uice-Chancelloz was not his Judge. 

(3-) By taking the P2oceſs from the Beadle, 

(4.) Jn ſaying that the Pꝛoceſs was illegal. 

But they do not return any Cuſtom of ſuſpending oz de- 
grading ; tho” if they had, it had been void, ik it was unrea- 
ſonable, as it was held in the Caſe of the City of London, 
that an unreaſonable Cuſtom, tho' confirmed by Act of Par⸗ 
liament is votd. | | 

Neither do they ſet fozth what Puniſhment is to be 
inflicted fo2 a Contempt, in Caſe the Dffender had not been a 


Gzaduate. 
Then they ſay, that the Depoſitions fo2 this Contumacy 


were erhibited by the Beadle, &c. now by Reaſon of this 


haſty Judgment, thoſe Oepoſitions ought to be very plain; 
but it doth not appear, that they were taken befoze a pꝛoper 
Magiſtrate who had Power to tender an Dath, but only that 
they were taken de contemptu prædicto. 

Now the Moꝛd Depoſition doth not ex vi termini imply, 
that it was taken on Dath, fo2'tis a * relative Mozd, and de- 
notes no Charge; and it doth not appear, but that it might 
be taken to clear him of a Contempt, and Convickions are 
daily quaſhed fo2 ſuch Faults where they fir no Crime on the 
Convitted ; now if they had returned befoze whom the Depoſit: 
tions were taken, it might have appeared to be befoze one 
who had no ]Power to take them. 

Another Part of the Return was, that the Power of 
conferring Degrees ts in the Vice-Chancellor, Maſters and 
Scholars, and ſo is the Power of ſuſpending and degrading ; 
therefoze of their own Shewing the Vice-Chancellor's Court 
hath no ſuch Power; tis like a Corporation which hath Powꝛ⸗ 
er to remove a Freeman, but if he is removed by a Court of 
2 Corporation, tis illegal. 
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314. 
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2 Cro. 105. 

1 Roll. 484. 
6 Rep. 54. 

i 11 Rep. 97. 
1 $1d, 14. 

2 Sid, 98. 
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9 Ed. 4. 14. 
11 Rep. 
Bagg s Caſe. 


By the Law of England, a Man cannot be twice puniſhed 
fo2 the fame Offence, but here the Docto2 was twice pu⸗ 
niſhed fo2 this Contempt; firſt he was ſuſpended by the 
Cice-Chancelloz's Court, and aftcrwards upon a Grace pz0- 
poſed to a Congregation of Doctors and Heads of Houles by 
the (aid Gice-Chancelloz, he by the Advice and Conſent of 
leben other Doctors of the Univerſity was degraded ; which ts 
a double Puniſhment ; foz how can that Congregation take 
Notice of the Suſpenſion, it not coming befoze them, either 
by CTTirit of Erro; oz Appeal, lo that it was an extrajudicial 
Cauſe, and in a very ertraozdinary Manner, and cannot be a 
Confirmation of the firſt Sentence; but a ſecond Puniſhment 
independent of the firſt, which was the Suſpenſion, and that 
alſo fo2 the ſame Crime, fo that *tis w2ong and unjuſt. 

Beſides, of their own Shewing that Court and that Congre- 
gation had only a Jurisdicion over thoſe who reſide in the Uni- 
verſity ; and therefoze the Doctor could not be ſuſpended, unleſs 
he reſided there, which fo2 ought appears muſt be taken by In⸗ 
tendment, fo2 'tis no where erp2eſly alledged, that he did reſide 
there; nefther do they ſhew to whom the Contempt was, un⸗ 
{eſs it (hall be intended to that Court who lent the Summons. 

Tis likewile returned, that a Pꝛoceſs iſſued to ſummon 
Dr. Bentley to appear at the next Court, but they do not 
ſhew the j2ature of this Pꝛoceſs, whether it was by Arrcſt, 
Diſtreſs, 02 Summons, which ought to have been ſet fozth ; net- 
thcr do they ſhew where or when the nert Court was to 
kept, oz fo2 what Cauſe he ſhould appear there; neither is it 
aliedged, that he had Notice of either, oz that he was in 
Contempt; fo? if theſe Things had been ſet kozth, the Doctor 
might have an Opportunity to defend his Freehold. 

How can a Man be (aid to be contumacious to a Court 
when he did not know * when, and where they aſſembled as 
a Court; now ag to that Matter, tis a conſtant Rule in 
all Caſes where a Mandamus is granted, that the Party 
ſhould have + Notice of his Charge; but it doth not appear 
by this Return, that the Doctor was ſummoned to anſwer ' 
ko: a Contempt, ſo that he was ſentenced without being 
heard, which is illegal, and againſt natural Juſtice as map ap⸗ 
pear by the Caſes in the Mar gin. | 
I Sid. 14-2 Sid. 94. Stile 442, 443. 4 Mod. 37. 

But if all the Cauſes returned were true, yet none of 
them are ſufficient either to ſuſpend or degrade the Doctor, 
becauſe a Suſpenſion by their own Shewing, muſt be fo2 ſome 
reaſonable Cauſe ; now they do not ſet forth that a Contempt 
to this Court was a reaſonable Cauſe to ſuſpend the Doctor; 

2 'tis 
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tis true, they have alledged a Power Time out of Mind ta 
ſuſpend and degrade ; now this muſt be by Cuſtom, fo2 they 
do not pretend to any Jurisdition by the Civil Law; now all 
Cuſtoms in England are prima facie to be intended at Com- 
mon Law, unleſs ſpecially ſet fozth to be otherwiſe, and 
they muſt have a reaſonable Commencement, otherwiſe they 
are not good; but this Cuſtom is unreaſonable and incon⸗ 
ſiſtent with the Common Law, it being of a Power to 
ſuſpend and degrade at Pleaſure; and tis not ſufficient to 
ſhew, that they had a Jurſsdition of the Cauſe, fo2 that 
would deſtroy all Manner of Right, becauſe, if it ſhould be 
allowed, then every Co2pozation might ſhew that they had a 
Power to remove, 02 diskranchiſe any Member thereof, and 
give no Account of the Cauſe of ſuch Removal oz Diskran⸗ 
chiſement 5 but the conſtant Pꝛactice in ſuch Caſes is other- 
wiſe, therefoze they ought to have ſet kozth in this Return, 
that the Contempt was a reaſonable Cauſe of Suſpenſion. 


Upon the whole Matter, where-ever a Man loſes auy Mardimus;, 
Thing dependivg on a Frechold, a Mandamus will lie, if he 1 it wil 


hath no other Remedy; it was granted to a Presbyterian 
Parſon, and directed to a Juſtice of Peace, to admit him to 
take the Oaths and ſubſcribe the Teſt, that he might be en- 
titled by Law to pꝛeach in his Congregation, and therefoze a 
peremptory Mandamus was pꝛaped. 


It was argued fo2 the Univerſity, and to maintain the Re: Econcra. 


turn, that there was nothing in this Caſe but what was u⸗ 
ſual in Caſes of this Nature, fo2 as in the Courts of Com: 
mon Law, if the Defendant refuſe to appear upon Pꝛocels of 
thoſe Courts iſſued out againſt him, then he is to be outlaw⸗ 
ed; and if tis out of the Spiritual Courts, then he is excom- 
municated; ſo in theſe Courts of Univerſities, a Suſpenſion 
or Degradation is the only Method to enfozce an Obedience to 
their Authozity ; and tho' they p2oceed in a different Manner 
from the Courſe of the Common Law, pet, if 'tis warrant: 
2 by any other Law, oz by the allowed Uſage amongſt them, 
tis good, 

Now this Method of Pꝛoceeding is allowed in all the Ani⸗ 
verſities in Europe, and as they. have a Power to ſuſpend, ſa 
likewiſe they have a Power to reſtoze the Perſon ſuſpended, 
upon his Submillon ; and by the Charter granted to this U- 
niverſity by Queen Elizabeth, they have a particular Power to 
determine all Cauſes ariſing within their Jurisdickion. 

It hath been alledged on the other Side befoze this Man- 
damus was granted, that Degrees in the Univerſities are on- 
iy Titles of Honour, and given 1 the Rewards of Learning 

| 2 und 


A 
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and Merit; now, allowing this to be true, tis certainly a 
very ſtrange Inkerence to ſap, that the Perſons to whom fuch 
Degrees are given, cannot therefoze loſe them fo2 a Con⸗ 
tempt, o aup other Demerit. 

Beſides, theſe Degrees are given by the Univerſity, under 
a tacit Condition, that the Gzaduates ſhall confozm them⸗ 
ſelves to the Rules and Uſages there, and foz that Reaſon 


— 


tis no Novelty to pꝛoceed againſt them ko; Dilobedtence to 


thoſe Rules, but warranted by the conſtant Pꝛactice in all 
Univerſities here and abzoad. 

Now, To anſwer the Objections made againſt this Re- 
turn; firſt, it was ſaid, that it doth not appear that there 
was any reaſonable Canſe fo2 this Suſpenſion, noz how the 
Pꝛocels iſſued. | 

Anſw. Jn Anſwer to this Objection it plainly appears, that 
there was a Plaint levied in the Court againſt Or. Bentley, 
accozding to the Cuſtom of the Univerſity, and that accozding 
to ſuch Cuſtom, Pꝛoceſs iſſued againſt him, which muſt be a 
Citation, becauſe that is the firſt Pꝛoceſs in all Eccleſiaſtical 
Courts, oz in Caſes where the P2oceedings are accozding 
to the Courſe of the Civil Law, which is the Law generally 
uled in all Univerſities. 

"Tis true, there were Caſes cited on the other Side, which 
pꝛove, that the Pꝛoceſs muſt contain the Day when, and the 
Place where the Court is to be held, and likewiſe the Cauſe 
of Action; all which were omitted in this Proceſs; the Rea: 
ſon is, becauſe this was a Pꝛocels accozding to the Civil 
Law, wherein ſuch Certainty is not required, as ik it had 

Dyer 162. been a Pꝛoceſs at Common Law, by which the Time and 
1 Roll. 484. Place of holding the Court muſt be aſcertatned ; but where the 


+0314 Time is incertain, as 'tis in all inferio2 Courts, (viz.) when 


2 Bult. 36. they are to be held; there is no Occaſion of mentioning the 
3 Day in the Proceſs, becauſe the Perſon ſummoned muſt take 
35. ” Notice himſelf when the Court is to be kept. 


As to that Objection, that it doth not appear that the De- 


poſitions erhibited by the Beadle to p2ove the Contempt, 


were taken by a p2oper Magiſtrate, upon Oath, who had 
Power to adminiſter ſuch Dath. 

Anſw. This might be a pꝛoper Objection, ik the Pꝛoceed⸗ 
ings had been likewiſe at Common Law; but an Oath in ſuch 
Caſes is not required by the Civil Law, becauſe by that Law 
tis ſufficient to ſay, that it was done ex relatione appellan- 
tis; and tis what frequentiy happens, even in Courts of 

Common Law, to ozder a Yan into Cuſtody foz ſpeaking 
a | cOn- 
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contemptuotis TUows of ſuch Courts, upon an Affidavit 
made, that the Party was ſummoned, &c. 

Obj. As to that Objeckion, (viz.) That the Cauſe of Ac- 
tion is not ſet fozth in the Return fo2 which the Docto2 was 
to appear. | | 

Abe. One would think, that he who made this Objec⸗ 
tion had not read the Return, becatiſe it plainly ſets fozth, 
that a Plaint was levied by Dr. Middleton againſt the ſaid 
Dr. Bentley, and Pꝛoceſs iſſued agatnſt him to appear, &c: 
and that Dr. Middleton Declared fo2 his Debt, &c. . 

Obj. and Anſw. And as to that Objection, that there was 
not any Contempt ſet forth, the contrary is certainly true 
fo2 'tis returned, that the Dofo2 took the Pꝛoceſs from the 
Beadle, which is a Contempt; and this appears by a Sta- 
tute of the other Univerſity of Oxford, which is, that if any 
Perſon ſhall take the Gice⸗Chancelloz's TUrit from the 
Beadle, he ſhall be degraded, if a Graduate; and if not a 
G2aduate, then he ſhall be otherwiſe puniſhed, by which it ap⸗ 
pears, that Univerſity took it to be a Contempt, to have 
their Þzoceſs taken from a Beadle, e 

'Tis true, it doth not appear by this Return in erpꝛeſs 
TUows, that it was taken from him by Utolence, oz that it 
was not reſfozed ; but the Wozws De manibus ſummonitoris 
abſtulit, imply a Taking by Violence and Fozce. 

Beſides, It appears by this Return, that the Dofo2 ſaid 
he would not obey the Summons, and that the Citce-Chan- 
cello? acted fooliſhly, and that he was not his Judge, which 
being (ſpoken to the Beadle, is certainly a Contempt; fo2 if 
the Dodo; had any Thing to ſhew why the Uice-Chancelloz 
had no Jurisdiction, he ought (as the Law direts) to have 
appeared and ſhewed the Cauſe, and not to tell it to the 
Beadle, to bzing their Court and their Pꝛoceedings into the 
Contempt of the Qulgar. 

Obj. Jt bath been farther objected, that if the Day and 
Place of holding this Court had been ſet fozth, and Notice 
likewiſe given to the Doctoz to appear and anſwer a Cone 
tempt, he might then have an Oppoztunity of appearing and 
clearing himſelf from that Charge; but thoſe Things being 
omitted in the Return, he could have no ſuch Dppoztunity. 

Anſw. Jn the Return tis plain, that he was ſummoned 
to appear at the next Court, and that fo; not appearing 
he was ſuſpended, which is a full Anſwer to that Dbjefton + 
but the Suſpenſion had been good, tho' the Docto? had never 
been ſummoned, cu 
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'Tis true, tis againſt natural Juſtice to puniſh a Man 
without hearing him ; but 'tis a miſtaken Method of arguing 
to apply general Rules to particular Caſes ; fo2 tis ſufficient 
ff the Doctor had an Oppoꝛtunity to be heard, and that is 
not denied, but tis plain, that he would not be heard, fo he 
ſpoke contemptuous Mozds of that Court, where he should 
be heard; and therekoze ſince he deſpiſed their Authozity, there 
was no Occaſion fo2 a ſecond Summons to anſwer the Con. 


tempt; fo2 the Rule is * contra veram contumaciam non am- 


plius eſt avocandus. | 

Now where the Cibil Law is the Rule and the Guide of 
the Court, and they pꝛoceed accodding to that Law; the 
Courts fn Weſtminſter-Hall always give Credit to ſuch Pꝛo⸗ 
ceedings, otherwiſe it might be of very bad Conſequence to 
have an inkerioꝛ Court pꝛoceed by one Law, and to have the 
Sentence of ſuch Court reverſed by a ſuperio2 Court where 
the Pꝛoceedings are by another Method, and by another 
Law, | 

The Sentence given againſt the Doito2 is not ſo very ſe⸗ 
vere as it hath been rep2eſented, becauſe upon his SubmiM- 
on oz clearing himſelf of the Contempt, he might be reſtozed 


to his Degrees at any Time; and this Degradation which 
is only a Means to enkozce his Obedience would be quaſhed, 


ſo that tis his own Fault and Obſtinacp ik he is not re⸗ 
ſtoꝛed. | 

It hath been ſaid on the other Side, that a Ofsfranchiſe- 
ment of a Freeman foz a Contempt to the Mayoz's Court 


was never yet ſeen, which is very true; but theſe Caſes are 


far different from Degradations, becauſe where a Member 
of a Corporation is digfranchiſed, he is ſecluded from all ]2t- 
vileges of that Corporation, and the reſt of the cozpozate 


Body are depzived of their Intereſt in him, and of his Goting 


in any cozpozate At; but tis otherwiſe in the Caſe of a De- 
gradation, becauſe the Perſon degraded is ſtill a Member cf 
the Aniverſity (fo2 ſo is the Doctor in this Cale) who is ill 
Head of a College; 'tis true, this Degradation is a perſonal 


Reflexion on him, and he ts thereby depzived of ſome Bene⸗ 


fits ariſing from his Degrees in this Univerſity, but he is 


fill a Member thereof. | 


All that was done as to his Degradation was ſecundum 
leges & conſuetudines Univerſitatis, who have a Power final- 
ly to determine in ſuch Caſes; yet that doth not erclude other 
Powers to tnſpect their Actions; but if they pzoceed accozding 


to their known Laws and Cuſtoms, tho' a little ay 
rom 
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from the Common Law, this Court will give Credit to their 
Pꝛoceedings, and not interpole. 

Now in this Caſe they pꝛoceeded accozding to the Laws and 
Cuſtoms of the Univerſity z fo2 the Vice-Chancellor's Court hath 
Conniſance of all perſonal Actions ariſing there, and where 
any of the Members thereof are concerned, (ercepting Felo- 
nies) and this is an independent Jurtsdiction excluſive of all 
others Time out of Yind, and confirmed by Ad of arlta- 
ment, any Law, Cuſtom, Statute o2 Conſtitution notwith« 
ſtanding; and this is purely to give them Leave to pꝛoceed ac- 
cozding to the Civil Law. 

Tis true, my Lord Chief Juſtice Hale in his Hiſtozy of the 
Common Law, tells us, that the King cannot give Power 
by his Charter to (et up any Jurisdiction to pꝛoceed by any 
other Means than the Common Law; which ſhews, that tho 
he cannot do it by Charter, yet it may be done by Act of 
Parliament, as it was done in this Caſe on Purpole that 


they might proceed by the Civil Law; therefoze this Court 


will not interpoſe ta examine their Pꝛoceedings, whether 


they are right 02 not, becauſe that Court proceeds by a diffe⸗ 


rent Law, (viz) by the Civil Law, and they have returned, 
that the Doctor was ſuſpended accozding to the Cuſtoms of 
the Univerſity, ſo that this Suſpenſion muſt be accozding to 


the Civil Law. 


Obj. As to the Objection, that no particular Cuſtom is re- 


turned, fo2 the Vice-Chancellor's Court either to ſuſpend 02 


degrade, and that thoſe were Puniſhments not adequate to the 
Crime, which was only a Contempt. 

Anſw. The Inſwer is, that it plainly appears to be other: 
wiſe by the Civil Law, which is to be the Meaſure of the 
Punichment in this Caſe. 

Obj. Jt hath been likewiſe objected, that thoſe Degrees 
confer a tempozal Right on thoſe to whom they are granted. 

Anſw. 'Tis true, thoſe Degrees are granted by Uirtue of 
a Power given by the Crown, as all other Honours and Þ2e- 
cedencies are; and the Gzanting them is but the Diſpoſition 
02 Ozder of the Pꝛecedency included in that Liberty given by 
the Crown fn founding a College, like a Corporation which 
likewiſe is founded by Clirtue of the King's G2ant. 

Now all collateral Qualities tacked by the Parliament ta 
thoſe Degrees, do not alter the Power of the Univerſities ta 
diſpoſe them as Matters of PPꝛecedency, no? alter the Nature 
of thoſe very Degrees ; as if an Act of Parliament ſhould be 
made, that no Perſon ſhould be capable of ſuch Benefices, 
but thoſe who were bꝛed at one ok the Schools at _— 02 

| elt- 
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Weſtminſter, would ſuch a Statute make any Alteration in 
the Dilcipline of thoſe Schools, but that ſtill they might give 
Pꝛecedency to one Scholar befoze another, without the Inter⸗ 
poſition of this Court ; and the Univerſity it ſelf is but one 
great School, (viz.) Schola illuſtris. | 

The Caſe of Holy Orders is ſtill of a higher Mature, and 
fn Conſequence thereof hath a greater tempozal Right; yet 
that Right may be taken away by a Sentence in another 
Court, and not ſubject to the Control of this oz of any other 
tempozal Court; as fo? Jnſtance, the * Biſhop of St. Davids 
was degraded in the Spiritual Court koz Simony, and in 
Conſequence of ſuch Degradation loſt his Barony, but this 
Court would not fnterpoſe. 

So likewiſe where any Perſon is excommunicated, o2 where 
a Chancellor grants a Sequeſtration to enkozce an Dbedt- 
ence to the Eccleſiaſtical Law, no Prohibitions or Certiora- 
ri's will lie. 

Do a Feme-Covert may ſue in the Spiritual Court with- 
out her pusband, and this being allowed by their Law, this 
Court will not interpoſe; ſo Juſtices of Peace have Power 
by ſeveral Statutes finaliter determinare, and that in a ſum- 
mary Tay and Method different from the Common Law, 
and this Court will give Credit to their Pzoceedings, ik they 
act accozdingly. 

Now this Suſpenſion is no moze than an Amotion by Uirtue 
of a Clauſe in their Charter; ſo that if the Cauſe was within 


their Jurisdiction, a Mandamus cannot be granted fo2 any Jr- 


1 Roll. Abr. 


o. 
781d 72. 
Ray m. 3. 
1 Lev. 267. 
4 Mod. 160. 


cellor is only their locum tenens in ozder to execute Juſtice; 
2 | 


regularity, fo2 that is altogether out of the Caſe, becauſe this 
Court is not to enquire thereof, where the Cauſe is within 
the Jurisdicion of the Civil Law; and therefoze Anno 12 


Will. this Court would not tnterpoſe in Dr. Groenvelt's Caſe, 


who was fined and impziſoned by the College of Phyſictans, 
they having Power by a Statute (o to do. . 

Tf a Man is excommunicated who was neder cited, this 
Court will not grant a Prohibition; ſo if Juſtices of Peace 
make an Ozder without ſummoning the Party, they ſhall not 
be pꝛohibited, if they had an Authozity by ſome Statute to 
p2oceed without any Prohibition o; Certiorari. 

Obj. Jt hath been objeted, that this Suſpenſion is no moze 
than an Amotion by a Corporation fn common Caſes, ſo it 
could not be done by the Vice-Chancellor's Court, no mo2e 
than a Man can be removed by a Court of a Corporation. 

But this Dbjeion is w2ong, ko where the Bodp of the 
Univerſity are Judges, as in this Caſe, there the Vice-Chan- 


and 
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and the Univerſity is active in him, who hath a delegated Pow» 
cr ta hold Courts befoze the whole Body, and a Part is im- 
plied to be acted by the whole corporate Body by their Law, 
as the Graviores cauſæ, ſuch as Gzanting Degrees oz De- 
pziving ; and tis ſct fozth, that their Court hath Power to 
ſuſpend oz depzive, and to reſtoze upon Stbmiſon ; but when 
the Doctor hath contemned that Court, they map certainly 
ſuſpend him without a ſecond Summons, eſpecially ſince the 
Contempt was to that Court, by which he was ſuſpended. 

It was objefted, that he hath no Remedy but by a Manda- 
mus, fo2 tho' he might be willing to ſubmit, pet the Vice- 
Chancellor might never call a Court, and tis wholly in his 
Power not to call one. | | 

Now as to that Matter there is a conſtant Call of two ſuch 
Courts every Pear; beſides, tis in his Power upon cxtraoz- 
dfnary Caſes to call a Convocation at any other Time; and 
this appears in the very Return, but if it had not been ſet 
fozth, tis implied by the Courſe of the Civil Law ; fo2 by 
that Law all Puniſhments fo2 Contumacy are from the Ma⸗ 
ture of them tempozarp, tho' impoſed in general Terms; ſa 
that this Univerſity hath pꝛocceded as uſual, and as all o⸗ 
ther Univerſities fn Chriſtendom ; and 'tis neceſſary in ſuch 
Caſes to uſe ſome extraozwdinary Jurisdition where young 
Perlons meet together from all Places in the moſt unruly 
Part of their Lives; otherwiſe it would be of very ill Conſe: 
quence, if the Governors could not enfozxce an Obedience 
without being ſubject to the Control of this Court. 

Upon the whole Matter, the Doctor knows, that he 
is degraded, and koz what Cauſe, and he ought to have 
made his Submiſſion befoze he moved fo2 a Mandamus, and if 
that had been done, he might have no Occaſion to apply him⸗ 


ſelf to this Court. 


This is a Caſe of great Conſequence, both as to the cura. 


Property, Honour and Learning of this Univerſity, and 
concerns every Gzaduate there, though at pꝛeſent tis the 
Caſe only of one learned Man, and the Head of a 
College. | 

The Queſtion is, Thether the Ciniverſity can ſuſpend 
and degrade, and by what Rules they map pzoceed in et- 
ther, oz both of theſe Caſes, and as to this Matter, tig 
allowed they may ſuſpend or degrade fo; a reaſonable Cauſe, 
but then the Cauſe muſt be ſpecially ſet fozth, that the 
Court may judge whether 'tis reaſonable, and accozding to 


Law. 
T 'Tis 
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Tis agreeable to Law, that a Man ſhall not be depzived of 
his Pꝛoperty without being heard, unleſs tis by his own De⸗ 
fault; but tis hard, that it ſhould be in the Power of one 
Man to ſuſpend oz degrade another, without any Appeal; foz 
if he ſhould err (as all Men are ſubject to Erro2s) then the 
Perſon ſuſpended o2 degraved hath no Remedy. 

'Tis allowed, that this Univerſity hath a Jurisdiction in 
ſeveral Caſes, and this Court will ſuppozt them in the Exer- 
ciſe of ſuch Jurisditton, if they do not exceed their pꝛoper 
Bounds and Limits. 

Now as to the Return, there are ſeveral Cauſes ſet fozth 
both fo2 the Suſpenſion and Degradation, (viz.) Jn ſaying, 
that he would not obey the Summons, that it was illegal. 
that the Vice-Chancellor ſtulte agit, and that he was not his 
Judge, and all this ſpoken to a Beadle who ſerved the 
Pꝛoceſs of their Court, and in a very indecent Manner, in 
Diminution of the Authozity thereof, and to make it ridi⸗ 
culous, which is conſcquently a Contempt thereof ; and if 
the like had been done to an Officer of this Court, it would 
have been accounted a great Jndignity, and the Perſon 
chould be puniſhed ; but then the Matter muſt be bzought 
befoze the Court in a proper Manner, and whether that 


was done in ihis Caſe is now to be determined. 


Now by this Return it appears, that Depolitions 
fo? a Contempt were exhibited by the Beadle, but it 
doth not ſhew, that thoſe Depoſitions were taken befoze 
a proper Judge; and this being the Foundation of the 
Degradation, it doth not appear to this Court, that they 
had anp Power to degrade the Doctor. 

But, "admitting they had ſuch a Power, then the nert 
Thing to be conſidered on this Return is, Whether the 
Cauſe returned is ſufficient to juſtify this Degradati- 


on; and if it was, then whether it was well returned. 


Now the Cauſe returned is, that he was degraded 
for a Contempt in ſaying the Proceſs was illegal, and 
that he would not appear, &c. but tis not (et fozth, 
that he did not appear; beſides, admitting it to be a Con- 
tempt, there are other pꝛoper Means of puniſhing the Per⸗ 
fon, and thoſe are hy binding him to his good Behaviour, oz 
by fining him, and not by degrading, becauſe by that Meang 


_ they depzive him of his Freehold, which ought not to be but 


per legem terræ. 


They 
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They return, that they had Power to degrade foz a Con. 
tempt, and this was given to them by a Charter of Queen 
Elizabeth, and fo2z any other reaſonable Cauſe ; now the 
Cauſe returned was neither, koz it was not a Contempt to 
the Aniverſitp, but to the Uice-Chancelloz's Court; 'tis like 
a Contempt to a Mapoz, which can never be ſaid to be a 
Contempt to the whole Cozpozation; therefoze, tho? they 
might degrade fo2 a Contempt to the Univerſity, it cannot be 
inferred from thence, that they may degrade fo2 a Contempt 
to a pꝛibate Court of that Univerſity. | | | 

Jt was never ſcen, that a Member of a Cozpozation was 
disfranchiſed fo2 a Contempt to a Yayoz's Court, oꝛ that a 
Copyhold Tenant kozkelted his Cſfate fo2 a Contempt to the 
Lozd of a Manoz; and there is no Difference between this 
Univerſitp and other Cozpozations, as to their Civil Rights. 

And tho' it hath been ſaid, that a Degree in the Untverſũ⸗ 
ty is but a Title of Honour and Pꝛecedence, pet tis a De⸗ 
gree which gives a Man Credit in the TUoyld, and an Inte⸗ 
reſt in the Lands of the Jncozpozation, and a Uote in every Act 
of the cozpozate Body, and a Pꝛoſpect of ſeveral other Be- 
nefits out of the Cozpozation; fo that though tis titular, 
pet in the Conſequence there are ſeveral Civil Rights which 
attend it; and a Pan who hath taken ſuch Degree hath a 
Freehold. 

Beſides, where any Perſon is degraded fo2 a Contumacy, 
it ought to be by that Court to whom the Contempt was 
offered, but tis not pꝛetended by this Return, that the Uice- 
Chancelloys Court had any Power to degrade. 

Neither doth it appear that Dr. Bentley wag ever ſam- 
moned to anſwer this Contempt; and *tis againſt natural 
Juſtice to depzive a Man of his Right befoze he is heard; 
therefoze ik there was a Cuſtom do to do, ſuch Cuſtom 
would be abſolutely void; and tis a Thing of daily Expe⸗ 
rience to grant Pyohibitions to Spiritual Courts, ik they de- 
ny the Defendants a Copp of the Libel, becauſe ſuch Dental 
is againſt natural Juſfice; and now to offer a common Jn- 
ſtance, (viz.) Suppoſe an Officer of this Court ſhould ſhew 
any Contempt thereof, could he be depaived of his Office fo2 
ſuch Contempt? Certainly he could not. 

'Tis true, they who have argued fo2 the Univerſity, inſiſt- 
ed, that the Pꝛoceedings there are accozding to the Civil 
Law, and this they have done to juſtify the Suſpenſion, 
without being ſummoned to anſwer the Contempt ; but ic 
doth not appear upon the * (upon which this Court — 

| 2 0 
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to fudge), that they pꝛoceed there by the Civil Law; and if 
ſo, then the Court muſt intend that they pꝛoceed by the Com- 
mon Law, which they have not done, fo2 there fs no Banner 
of Pꝛoof that the Dockoz was ſummoned to appear to an⸗ 
\wer the Contempt; and it can never be ſaid, that a Court 
which proceeds accazding to the Common Law, ſhall ſuſpend 
02 degrade a Perſon without being heard oz ſummoned. 
CTis ſaid likewiſe, that this was not a Pꝛoceeding by 
Uirtue of a Charter alone, but by a Charter confirmed by 
Act of Parliament; now admitting that to be true, it muſt 
be granted, that Convictions, even upon Acts of Parlia⸗ 
ment, are frequently quaſhed, fo2 not ſummoning the Per⸗ 
ſons convicted, though not required by the Statute, becauſe 
tis ſtill againſt natural Juſtice to convit without Hearing. 
Laftly, Admitting the Univerſity hath a Jurtsdifton, yet 
this Court will inquire what they have done, and how they 
Ms coo: have uſed that Jurisdiction, as it was done in“ Buſhel's 
85 Caſe, where it was inſiſted, that the Merits of the Cauſe 
could not be inquired into upon the Return of an Habeas 
Corpus, but it was over-ruled; and this Court cannot af: 
firm the Pꝛoceedings in this Caſe, without over-ruling 
Buſhel's Caſe, and ſeveral other Atithoztties of the like 
Nature. | 
Fo? which Reaſons the Court was unanimous in granting 
a peremptory Mandamus; and in the next Term the Doctoz 
was reſtozed to his Degree. 


Anonymus. 


Two indict- ſſ. A T the Seſſions in the Old Baily held there 9 Aprilis, 

* 9 Georgii, where fome of the Judges of rhe Com⸗ 
acquitred, mon Pleas were pꝛeſent, this Caſe happened: 

ſl. Two Men were beating another Man in the Street, 

and in the Might time, and a Stranger paſling by at the 

ſame Time, aid, He was aſhamed to ſee two Men beat one; 

thereupon one of thoſe who was beating the other, ran to 

the Stranger in a furious Manner, and with a Knife which 

he held in his right Hand, gave him a deep Wound, of 

j which he died ſoon after; and now both the other were in⸗ 

ö | dicted as Mincipals fo2 the ſald Murder, but the Judges were 

| | of Opinton, that becauſe it did not appear that one of them 

| intended any Injury to the Perſon killed, he could not be 

guilty of his Death, either as Pztncipal o2 Acceſſary ; tis 


5 true, 
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true; they were both dend an unlawful Ack, but the Death 

of the Partp did not enlue upon that Act ; ſo he was acquit- 

ted and the other was found gutity ; and this agrecs with the 1 
Caſe of The * King and Thomas. | Rep. 


At the ſame Seſſions another Man was indicted on the 
Statute 10 & 11 Will. 3. For Stealing a Shirt out of a Shop, 19& :1W.z. 
by which Statute tis enacted, That any Perſon, who by The Boos, 
Night or Day, ſhall, in any Shop, Ware- houſe, Coach. of another 
houſe or Stable, privately and feloniouſly ſteal any Goods of _ out of 
the Value of 58. or more, tho' ſuch Shop, &. be not broke — - 3 
open, and tho' the Owner, or any other Perſon be, or be in that Sta. 
not in ſuch Shop, or that hall aſſiſt in committing ſuch Of- e. 
fence, being thereof convicted, ſhall not have the Benefit of 
the Clergy. 

Now the Caſe was thus, (viz.) A Shirt which was the 
Property of I. S. was left in the Shop of W. R. to be (ent 
to a Seamſtrels to mend it, and was ſtolen by the Pꝛiſoner 
out of the ſaid Shop ; the Queſtion was, Whether this was 
Felony within the afozeſaid Statute, koz which the Offender 
could not have the Benefit of Clergy; and the Judges were 
of Opinion, that it was not, fo2 the Statute was made as a 
Remedy fo2 the Owners of Shops to preſerve their own 
Goods, which might be left there by Map of Trade, but 
did not extend to Goods caſually ſoft there, and conſcquently 
— Stealing ſuch Goods to the Galue of 5s. was not Fe- 
lony without Benefit of Clergy; and the Jury gave a Ger. 
dict accozdinglp. 


The King verſus Powell and others. 


Rule was made on the Defendant Powell and one {formation 
Jones, to ſhew Cauſe why an Infomation in Natute . e &f 
of a Quo Warranto ſhould not go againſt them to ſhew by e, to 
what Authozity they claimed to be capital Burgeſſes of the Hes Cauſe 
Bough of Brecknock, c. and the like Rule on Mr. Price, $7.7 to 
to ſhew by what Authozity he claimed to be Recorder of that - a _ 
VBoꝛough. * 
Jt was objected againſt the capital Burgeſſes, that they 
were never duly choſen Burgefſes, and by Conſequence could 
not be capital Burgeſſes. 
Now, admitting that Batter to be true, yet Powell being 
a Burgeſs de facto ever ſince the Pear 1708, and Jones being 
2 
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another ſuch Burgels ever ſince the Pear 1712, it would be 
of fatal Conſequence to this Bozough, after fo long an Ac- 
quieſcence, to make all the cozpozate Acts done by them du⸗ 
ring all that Time, void. 

And p2obably theſe Men may be purſued a little farther, 
fo2 the next Step may be, Whether they were ever admit: 
ted to their Freedom, 02 whether they ſerved ſeven Years 
Appꝛenticeſhip, which Things map be very hard to pꝛobe upon 
a Quo Warranto. 

2s to the Recozder, he was elected 29 April, 1722, but 
finding that Eledion was not good, he was re⸗elecked the 2oth 
of May following, and befoze he was cwoꝛn into the Dice; ſo 

that there is no Colour to extend this Rule to him. 
Econtra, The long Acquieſcence, as ſuggeſted on the other Side, 
can be no Colour againſt this Rule, which was made on 
the meer Right; and it ſeems a little (urpziſing, that it 
ſhould be offered againſt the Rule, becauſe Length of Time 
= never eſtabliſh a Right which was gained by Glur⸗ 

pation, 

Now tis plain, that theſe Men could never be capital if 
they never were legal Burgeſſes; tis true, in Caſes of not 
Taking the. Sacrament, oz the Oaths of Allegfance and Su⸗ 
pꝛemacp, the Court will intend that they were duly taken af- 
ter a long Acquieſcence; but a Right ſhall never be intended 

when the Merits of it are controverted (as tis in this Caſe), 

0 and no collateral Part diſputed. | 0 
i Curia. And the Court being of that Opinion, the Rule was { 
| made abſolute as to the capital Burgeſſes, but diſcharged as 
to the Recozder, becauſe he did not rely on his Firſt, but on 


1 his laſt Elettion. C 
4 | tl 
q . | | ni 
| Lilly verſus Hodges. th 
þ 3 th 
4 Covenant by HE Caſe was: ſſ. The Defendant and one Griffith tic 
0 5 2 — covenanted to receive the Rents due to the Plaintiff on 
| be brought Lilly and one Cardonel in Ireland, and likewiſe that they and dag 

by One. each of them would pay a Moietp thereof to each of them, on 


the Plafntiff and Cardonel. | | 

And now in an Action of Covenant bzought againſt the 
Defendant Hodges alone, by the Plaintiff Lilly, koz his 
Moliety; the Bzeach aſſigned was againſt both the Cove⸗ 
nantozs, (viz.) That neither the Defendant Hodges, oz the 


other Covenantoz Griffith, had not paid the ſaid Moiety to the 
. | Plaintiff 


Term. S. Trin. 9 Georgii, 1724. 


167 


Plaintiff Lilly; and upon the general Jſſue pleaded, the 
Plaintiff had a Cerdict. 

And now it was moved in Arreſt of Judgment, that this 
Covenant being joint and ſeveral, therefoze where the Action 
is bzought againſt one of the Covenantozs (as it was in this 
Cale) it ought to be upon the ſeveral Covenant, and not 


agatuſt both, unleſs it had been bꝛought on the joint Cove- 


nant. 


Beſides, the Bzeach is aſſigned againſt both the Coven- 
nanto2s ; which is tl, becauſe the Action was bzought againſt 
one, and by one of the Covenantees, when it ought to have 
been bꝛought by both upon the joint Covenant. 


Two Perſons may engage fo2 the Acts of both, as well as curia. 


fo? the Ads of one, and each may covenant fo2 the other as 
well as fo2 himſelf, but that which is fatal in this Action is, 
that the Covenant was made to two, ſo they both ought to 
join, top otherwiſe one map recover, and ſo map the other, lo 
that the Covenanto? would be doubly charged. 

However, they were all of Opinion, that the Plaintiff 
ould take his Judgment, becauſe the Defendant had cove- 
nanted fo? the Acts of his Companion as well as koz his own 
Acts; and the Beach and Non-perfozmance of the Cove- 
nant being laid jointly againſt both the Covenantors, tis well 
enough. 

The moſt material Objetion is, that both the Covenantees 
ought to have joined fn bzinging this Action, and that it 
ſhould not be bzought by one of them alone. 

But it was adjudged, that the Action is ſevered by the 
ſubſequent Covenant, by which the Defendant and the (atd 
Griffith covenanted each of them to pay a ſeveral Moiety of 
the Rents, fo2 tho' the Covenant was joint in the Begin- 
ning of the Deed, (viz.) They both covenanted to recefve 
the Rents ; yet it was ſevered by the apparent Intention of 
the Parties by that ſubſequent Clauſe of paping the Moie⸗ 


tics to each of the Covenantees; and if that had been 


omitted in this Deed, then the Aﬀion muſt have been joint 


- . ggatnſt both, but now 'tis ſevered, and well bzought againſt 


one by one. 


Hintan 


ed dt * 
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Hinton ver ſus Parker. 


Inventor N a Prohibition, the Caſe was, (viz.) The TUidow of the 
oor Ag * Oeſlatoꝛ exhibited an Inventory of his Goods in the Pre- 
Suit ofa Le- rogative Court; and thereupon Complaint was made by a 
_ bur LY egatee, that ſcveral Goods of which the Teſtato? died pol⸗ 
nor e fefſed (naming them) were left out of this Jnventozy, and an 
Account was demanded to be given what became of thoſe 
Goods. | | 

The Defendant pleaded, that the ſaid Goods were 
diſpoſed by the Teſtato2 in his Life-Time, and by his Leave, 
and on iHis Plea, the Spiritual Court gave Coſts, fo? that 
ft was a Confeſſion of moze Aﬀets than were in the Jn- 
bentozy. 

CUhercupon the Ocfendant now moved fo? a Pꝛohibition 
on a Suggeſtion, that the Court pꝛoceeded to falſify an In- 
ventozp which they had not Power to do, becauſe by exhibit- 

ing thereof, their Jurisdiction was determined, 
Curia. The Court was of Opinion, that the Spiritual Court 
By the = wig could not falſify an Inventoꝛy at the Sult of a Creditoz, but 
co" or at the Suit of a Legatee they might. 


Legataries, | 
or 5 other Perſon concerned, ſhould diſcover any Thing omitted, or ſhould miſtruſt it, they 
will be admitted to prove the Omiſſions and Frauds which they ſhall alledge. 1 Dom. 622. 


The Pariſh of St. Olave verſus Pariſh of All- 
2 / Hallows on the 2 Py 


An Appren- HE Caſe was, fl. One Underwood was bound Ap- 
| rice ſerved prentice to a Farrier in the Pariſh of St. Olave, and ha: 
# et: Pariſh. bing ſerved - Years of his Time in that Pariſh, wag by a ver⸗ 


h and vas bal Agreement between his Maſter and one Tho. Dennis, ſent 
4 ns E ler ve the ſaid Dennis in the Pariſh of All- Hallows on the 
q in another Wall in London, and there he ſerved him five Pears ; and 
| Pariſh, and Afterwards coming back into the Pariſh ok St. Olave, and be- 
L — ing likely to be chargeable, he was removed by an O2der of 
4 he ſhall be two Juſtices to the Pariſh of All-Hallows, which Ozder was 
1 ſettled in the confirmed upon an Appeal to the next Seſſions; and both the 
z laſt Pariſh. © ders being removed by Certiorari into B. R. Jt was objett- 
4 ed, that both of them ſhould be quaſhed, becauſe the Appzen- 
tice was not turned over by Writing to the Maſter who dwelt 
in All-Hallows; and if ſo, then he could not gain a Settle- 


2 ment 
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ment there upon Account of his Appzenticeſhip, becauſe it 
cannot be ſaid, that he ſerved in that Pariſh as an Ap- 
p2entice. ; 

This very Point was determined in Michaelmas-Term, © 
3 Georgii, between the Pariſh of St. Leonard in Shoreditch, 
and Trinity-Pariſh ; and it was thus, (viz.) An Appꝛentice 
bound to a Maſter living in one Pariſh, and ſerving ſome 
Part of his Appzenticeſhip there was, by a verbal Agreement 
made between his Maſter and another, to ſerve out his Time 
with that other Maſter in another Pariſh z and this was ad- 
judged a good Settlement in that other Pariſh where he 
laſt ſerved ; fo2 it ſhall be ſtill intended, that he ſerved his 
firſt Maſter upon that Agreement, and that it was but a 
Continuance of his Appꝛenticeſhip; and ſo it was adjudged 
in the pzincipal Caſe. 


St Giles's Partſh- in Reading verſus The Pariſhes 
/ Everſly, Blackwater, Ec. 


| HE Caſe was, ſſ. One William Cheſterman, the Fa- 1; 3767 
ther of the Childzen now removed by the Oꝛder of two mutt be te- 
Juſtfces of Peace, was bozn in the Pariſh of Sr. Giles's in Read- «Ago N 
ing, and bound Appzentice in the Pariſh of Everſly, and ha- rents were 
bing ſerved two Years of his Appzenticeſhip there, his Ma⸗ ſectled. 
ſter bzoke, and then this Appꝛentice came back to Reading, 
where he was bozn, and there married, and has theſe Chil- 
d2en, and in ſome Time afterwards he died. 
There were Endeavours in his Life⸗Time to remove him 
to Everſly, where he had (ſerved two Years of his Appꝛentice⸗ 
ſhip, but he was not afually removed. 
But after his Death his CClidow and Childzen were by Oz⸗ 
der of two Juſtices ſent to the laid Pariſh of Everſly ; and 
upon an Appeal to the next Seſſions, that Ozder was quaſh- 
ed, and an Oꝛzder made, that they ſhall be ſent back to the 
Pariſh of St. Giles's, becauſe the TUife bekoze her Marriage 
had a lawful Settlement there. | 
And now both theſe Ozders being removed into B. R. Raym. 446 
by Certiorari, it was moved to quaſh the Seſſions ©2der, $alk. 528. 
fo? that the Settlement of the Childzen ought to follow the 
Settlement of the Father. 
The Chief Juſtice was of Opinion, that during the Curia. 
Life-Time of the Father, the Settlement of the Childzen 
mulk be where he was 2 thither they map be _ 
| 
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but tf he Had no legal Settlement, then the Childzen muſt be 
ſent to the Place where they were bonn. 

Now the Father of thele Chüdzen being dead, and 
ſome attempt being made to remove him in his Life- 
Time, tho' he was not actually removed; yet that ſhews 
bis Settlement was contended, and the Childzen being bozn 
under ſuch a conteſted Settlement muſt be ſent to the Place 
of their Birth, tho' it might have been otherwiſe, if there 
had been no Conteſt. 

But there were two Judges of a contrary Opinion, 
(viz.) That after the Death of the husband, who was 
the Father of theſe Childzen, both their Mother and the Chil- 
dren ought to be ſent to the Place where he had a lawful 
Settlement; and that his Death (in this Caſe) made no Al⸗ 
teration as to the Settlement; koz where-ever the Hugbany 
and Father had a legal Settlement, the Widow and Chil: 
dzen gain a Settlement there, 

Monz doth it alter the Caſe, though the Mike had another 
Settlement befoze her Marriage, becauſe by her Marrtage, 
that Settlement was loſt, and Birth gains a Settlement of 
the Childzen in no Caſe, but where the Settlement of their 
Father oz Mother is not known, excepting oniy in Caſes 


Baſtards ſer- Of Batſtardy, and there it gains a Settlement only prima 


tled where 
they are 
born. 


Servant may 


be ſettled 
where his 
Maſter had 
no Settle- 
ment. 


facie till the legal Settlement is known, and no longer, 
and the Reafon (s, becauſe the Childzen ſhould not be 
Uagrants. 

*'Tis true, a Servant may be ſettled in a Place where 
his Maſter had no Settlement, as if he was a Uiſito! 
o Scholar; fa2 that Service which is the Foundation 
of his Settlement is entirely independent of his Ma⸗ 
ſter; but that is not like the pzeſent Caſe, (viz.) The 
Settlement of a Child by Uirtue of the Settlement of 
bis Parents, becauſe by the Law of Nature, they are to 
pÞ2ovide fo2 their Childzen, ſo that their Settlement muſt 
neceſſarily depend upon that of theſr Parents. 

Afterwards by the better Opinion of the Court, the 
5 of Sefſlons was quoſhed, and the Oꝛder of the Juſtices 
confirmed. | 


3 | | Grey 
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Grey verſus Bendiſh. 


— 


Aſſignee of Commiſſioners of Bankrupts. 
The Defendant pleaded the Statute of Limitations, (viz.) 
Non Aſſumpſit infra ſex annos & ſic nil debet. | 


The Plaintiff replied, That the Aſſignment by the Com- 


5 Georgii, &. NC LS 

The Defendant demurred to the Replicatiori, and it was 
argued fo2 him, that it was ill, becauſe the Plaintiff did not 
ſet fozth how the Perſon became a Bankrupt, (viz.) That 
he was fndebted to any Perſon, &c. and abſconded, oz had 
done any other Act of Bankruptcy; but if he had ſet fo2th 
this Matter, it doth not appear by the Pleadings, that the 
Defendant made any P2zomiſe to the Bankrupt himſelf with- 
in ſix Pears, 02 that the Caſe of Bankrupts was within the 
Saving of the Statute of Limitations, by which 'tis enact- 
ed, That Actions on the Caſe for Slander muſt be commenced 
within two Years after the Words ſpoken ; and all Actions 
of Treſpaſs, of Aſſault, Battery, and Wounding and Falſe 
Impriſonment muſt be commenced within four Years after 
the Cauſe of Suit, and all other Actions on the Caſe, Actions 
for Account (other than ſuch as concern Merchandize) Ac- 
tions of Debt, Detinue, Treſpaſs, Trover, and Replevin 
muſt be brought within ſix Years after the Cauſe of ſuch Ac- 
tions and Suits, and not after. 

But the Right of Action in the Caſes afozeſaid, is ſaved 
to Infants, Feme Coverts, Non compos mentis, to Perſons 
fmpziſoned 02 beyond Sea, (a as they commence their Suits 
within the Times above limited reſpectively, after their Jm- 
perfections removed; but the Right ok Bankrupts is not 
mentioned. | 


This was admitted by the Counſel on the other Side koz Econcra. 


| la mens Aſſumpſit bzought againſ the Defendant by an statute of 


Limitations 


an Aſſignee 
of Commiſ- 


| | ho Bankruptcy, 
miMſoners, &c. was made to him on ſuch a Day, anno and good. | 


the Plaintiff (the Aſſignee); but they infiſted, that the Right Cro car 139, 


to this Adion was a new Right veſted in him by Act of Par⸗ 
liament. 


To which it was anſwered, and lo reſolved by the Court, 
that the Statute of Bankruptcy transfers the Right to the 
Aſſignee, but tis no moze than the old Right which the 
Bankrupt had befoze he had A any Act of Bankrupt- 

| __ n 


2 Lev. 166. 
2 Mod. 212. 


2 
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Inn-keeper 
may detain 
a Horſe for 
one Night's 
Mear. 


Moor $76. 
2 Roll. $5, 
86. 


cy, and therefoze the Aſſignee muſt take it in the ſame 

Plight and Condition as the Bankrupt Himſelf had it; and 

ſo it hath been adjudged tn the Caſe of Maſon and Plunkstt, 

that the Aſſignee was in the ſame Condition (as to the 

Right) with the Bankrupt himſelf, and conſequently if he 

= barred by the Statute of Limitations, ſo ſhall the Al⸗ 
guee. 


Jones verſus Thurloe. 


ROVER bought by a Common Carrier againff an Inn⸗ 
keeper, fo: Keeping the Plaintiff's Hoſe, and con- 
verting him to his own Gle. a 

The Defendant pleads, that he is an lan- keeper, and that 
the Carrier owed him (ſo much Boney fo2 Hoxſe-meat at ſe- 
veral Times (all which he ſet fozth in his Plea), and that by 
the Cuſtom of the Realm, an Inn keeper may detain Hozſes 
fo their Keeping; and that he, this Defendant, on ſach a 
Night, detained the Plaintiff's HÞozſe fo2 what was due to 
him, &c. which is the ſame Trover and Converſion of which 
the Platntiff complained, &c. 

And upon Demurrer to this Plea the Court was of Opi⸗ 
nion, that by the Cuſtom of the Realm, if a Man lies in an 
Inn one Night, the Jnn-keeper map detain his Þozſes till he 
is paid fo2 the Expences ; but if he gives him Credit foz that 
Time, and lets him depart without Payment, then he hath 
waived the Benefit of that Cuſtom by his own Conſent to the 
Departure, and ſhall never afterwards detain the Þozſe fo2 
that Expence. ; | 

Foz this Cuſtom is founded on the Hardſhip of the Jnn- 
keepers Cale to ſue fo2 ebery little Debt. 02 on a greater 
Hardſhip, that he map not know where to find him who was 
his Gueſt after he was gone; therefoze when he hath waived 
that P2ivilege which the Law gives him, he muſt rely on his 
other Agreement. 

Now, in the Pzincipal Caſe, the Jan-keeper having ſeiſed 
this Hole foz the Erpences of ſeveral Nights, and not fo2 
one Night, and no more, (which he might lawfuilydo) ſuch Set- 
ſure is not lawful, and by Conſequence tis a good Evidence 


ok the Converſion. 


Jn the Argument of this Caſe the Chief Juſtice held, that 
tho' the Inn-keeper might detain a Pozſe fo2 his Meat fo2 one 
Night, yet he could not ſell the Hozſe and pay himſelf; ff he 
| 3 | | did, 
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did, it was * a Converſion, ko; he fs not to be his own * Vent. 7. 
Carver, 


Wilkinſon werſus Meyer. 


enant upon an Agreement in TUriting fo2 Sonth-Sea Where the 

Stock, wherein the Plaintiff covenanted by Jndenture anne 

to transfer the Stock befoze the 25th Day of March, or a Requeſt 

within four Days after; and the Defendant covenanted to e pertorm. 

accept the ſame, and to pay ſo much Money fo? it, infra neccfary. 

tempus prædict, which he had not paid. 
And upon a Demurrer to the Declaration it was inſiſted 
fo the Defendant, that here was an indefinite Time ſet fozth 
for the Per koꝛmance of this Covenant, therefoze the Plaintiff 
ought to have ſet fozth a Requeſt to perfozm it, otherwiſe he 
cannot be entitled to this Action. | 
This is a mutual Covenant, and in ſuch Caſe the Plaintiff Curia. 

may maintain his Action without laping any Requeſt made by 
him to the Defendant to perkozm it, oz that he on his Part 
was ready, and offered to perkozm it; fo2 the Time is not 
indefinite, as hath been ſuggeſted, becauſe the Defendant 
was to accept the Stock, and pay the Money infra tempus 
prædict, which muſt be within the four Days, and therefoze 
there is no Dccaſion of averring a Requeſt in this Declara- 
tion; this Cale is the ſame with that of Blackwell and Naſh, 
only in that Cale one Day was appointed, and here are four 


Days. 


Woolley verſus Briſcoe. 


Y the * Statute 7 Geo. tis enacted, That every Contract 7 Geo. 

for Sale or Purchaſe of Subſcriptions, or Stock of the ved ne 
South-Sea Company, which ſhall be unperformed, or ſhall 1que is im- 
not be compounded between the Parties thereto, by 29 Sept. material,and 
1721, or an Abſtra& or Memorial thereof ſigned by the NJ an 
Party intereſted therein, and who ſhall be intitled to take ſhall nor 
Advantage of the ſame, ſhall be entered in Books kept for {ke Aovan- 
that Purpoſe by the Company, to whoſe Capital ſuch Stock — 
doth relate, at ſome Time before the Firſt of November, 1721, 
and in Default of ſuch Entry, every ſuch Contract, as to fo 
much thereof as ſhall remain unperformed, or not compound- 


ed by the 29th of September, 1721, ſhall be void, 85 
be 
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Curia. 


Indi&ment 
for ſelling 
Ale without 
Licenſe. 

* 3 Car. 1. 


cap. 3. 


The Plaintiff bzought an Action againſt the Defendant, 
to whom he (the Plaintiff) had ſold ſome South-Sea Stock, 
and entitled himſelf to the Adion, by averting, that he ten- 
dered the Stock at the Day and Place agreed on, but that 
the Defendant did not accept the ſame, o2 pay the Money, 

The Defendant pleaded, that the Contract fo2 the Sale of 
the ſaid Stock was not entered fn the Company's Books, at 
any Time befoze the firſt Day of November, 1721, ſecun- 
dum formam ſtatuti, ſo that the ſaid Contract was void. 

The Plaintiff replied, that the ſaid Contra was entered, 
&c. before the firſt Day of November, 1721, ſecundum for- 
mam ſtatuti, upon which they were at Iſſue, and the Plain⸗ 
tiff had a Uerdict. | 

Jt was moved fn Arreſt of Judgment, that this was an 
immaterial Iſſue, fo the Oay of the Month and the Pear was 
Part of the Jſſue, which ought not to be. 

To which ft was anſwered, that the Subſtance of this 
Replication was, that the Contra# was entered ſecundum 
formam Statuti; tis true, the Dap and Pear are mentioned, 
but that ſhall be rejecked as Surpluſage. - 

This Replication had certainly been good, ff it had been, 
that the Contract was entered ſecundum formam Statuti, be: 
foze the firſt Day of November, 1721, and it ought to have 
the ſame Conſtruction, tho' the Time is placed befoze the 
TUows ſecundum formam Statuti. | | 

But if the Replication had been bad fo2 the Reaſon befoze- 
mentioned, yet the Declaration being good, the Plaintiff 


ſhall have his Judgment, foz the Defendant ſhall never take 


Advantage of a bad Replication, on which a fozmal Iſſue can- 
not be joined. 


7 


The King werſus Ford. 


HE Defendant was convicted upon the * Statute 3 Car. 

by which tis enafed, that none ſhall keep an Ale- 

houſe without Licence, on Pain of Foxfeiture of 20s. to the 
Pooz, &c. 

And now it was moved to quaſh this Conviction, becauſe 
Alchouſe-keepers ſelling Ale without Licenſe are puniſhable by 
fozmcr Statutes, particularly by the Statute 5 & 6 Ed. 6. 
(viz.) That none ſhould keep Alehouſes without a Licenſe grant- 
ed, either in Seſſtons, oꝛ by two Juſtices (Quorum unus) on 
Pain of thꝛee Days Impzilonment, without Bail. = 


me | lO Ok e = BF 
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Mob ft doth not appear in this Caſe, but that the De- 
fendant might be licenſed by two Juſtices of Peace accozd⸗ 
ing to that Statute; and if ſo, then this Conviction ought 
to be quaſhed. | 

The Statute 5 & 6 Ed. 6. is fntirely out of the Caſe, 
becauſe tis alledged in the Jndictment, that the Defendant 
ſold Ale contrary to the Statute 3 Car. and it being likewiſe 
averred that he cold it ſine aliqua licentia quacunque, the Db: 
jection that he might be iicenſed by two Juſtices is of no 


eight. 


The King verſus Aſhton. 


HE Mile of one Aſhcon was convicted by two Juſtices 

upon the Statute 1 Geo. fo2 deſtroping Fruit-Trees, the 
Puniſhment fo2 which Dffence is, to be ſent to the Houſe of 
Coneaton fo2 thre Months, and to be publickly whipped 
once fn every Month during that Time; and it was moved 
to quaſh this Conviction, becauſe it did not ſpecify the Pu⸗ 
niſhment inflicted by that Statute, fo2 that being a particular 
Puniſhment, (viz.) To be ſent to the Houle of Correction 
fo2 thzee Months, &c. ought to be ſet konh in the Convicti- 
on ſpeciallp, ſince this Dffence is to be heard and finally de- 
termined by the Juſtices. | 

One of the Judges doubted of this Matter, becauſe where 
anp Foxfetture is ta be upon a Conviction, tis not ſufficient 
to ſay Ideo conſideratum eſt quod convictus eſt ; but it muſt 
likewiſe be ſaid & forisfaciat, and ſo was the Cale of the King 
and Searle ; but in the Caſe of the King verſus Chanler, it was 
Ideo conſideratum eſt quod convictus eſt only, without any 
moze. 

But the better Opinion was, that this being a ſpectal 
Judgment of the two Juſtices, they ſhould have ſpecified, 
the Puniſhment which the Statute inflicts upon the Offen⸗ 
der, becauſe it may be different from the Puniſhment inflict- 
ed by them; however, there being no Fozkeiture fo2 this 
Dffence, it was held, that Ideo conſideratum eſt quod con- 
victus eſt was ſufficient. 


Brook 


Curia 


1 Geo. c. 48. 
Conviction 
for deſtroy- 
ing Fruit- 
Trees, Cr 


Hawk. Fj. 
Coron. 24. 


Part 279. 
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Brook verſus Wingteild. 


Toto | TP HERE was a Libel erhibited againſt the Defendant 
judicial No- fo2 deformatory Words ſpoken by him in London, and 


— after Sentence, he moved koz a Pꝛohibition, and obtained 

Sentence. A Rlle, that the Plaintiff ſhould ſhew Cauſe, &c. why a 
Hohibition ſhould not go. 

And now the Cauſe ſhewn why it ſhould not go was, that 
it ought to appear on the Face of the Libel, that the Mat⸗ 
ter ts not of ſpiritual Conuſance ; otherwiſe that Court 
ſhall not be p2ohtbited, eſpectally after Sentence; but no 
ſuch Thing appears on this Libel, koz the Defendant on⸗ 
ly ſuggeſts a Cuſtom in London, that detamatoꝛy Moꝛds 
ſpoken there are acttonable, which ought not to be ſuggeſted, 
no2 any Thing offered in P2oof which is out of the Libel, 
eſpectally ſince the Dekendant hath ſubmitted ſo far to the Ju- 
risdiction of the Spiritual Court till Sentence was given a- 
gainſt him. | | 

Ik there had been any ſuch Cuſtom, he ought to have plead- 
ed in Bar to the Jurisdition of that Court, koz the Courts 
at Weſtminſter are not ex officio to take judicial Notice, that 
there fs any ſuch Cuſtom in London. 

Curia. There is a Difference between a Motion ok this Kind be⸗ 
koze, and after Sentence in the Spiritual Court, fo2 in the 
one Caſe this Cuſtom need not be proved by Affidavit, be- 
cauſe 'tis ſufficientip known, but a judicial Motice ſhall ne⸗ 
ver be taken of it after Sentence; ko the Kule was dil⸗ 


charged. 


Huxſer verſus Gapan. 


Amendment IN Trover for a Ring, the Defendant moved fo2 Leave ta 
of a Decla- 1 being it into Court, and that it might be ſtruck out of the 
Trover. Declaration. | 

Curia. This being an Action fo: Damages founded on a lup⸗ 


Salk. 59. poſed Converſion, the Motion was denied, but ik it had been 
an Action of Detinue, it would have been granted. 

Then the Plaintiff moved fo2 Leave to amend his Decla⸗ 

ration, and add moze Counts to it, having only declared koz 


155. Damages, and this was to give the Court Jurisdickion, 
and 


3 
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and tho this was ſtrongly oppoſed'on the other Side, he had 
Leave to amend. 

And per Curiam, Jn Trover the Converſion is the Point Cro.Eliz 75. 
in Iſſue, fo) which the Time and Place ſhould certainly be | 
alle dged. | 


The King verſus Erbury. 


R. Erbury being appꝛehended by UGirtue of a Warrant One outian- 
from the Secretary of State, fo2 being the Authoz " for 3 
of a ſeditiovs Libel, was bailed to appear in B. R. the firſt way be bel. 
Day of Eaſter- Term laſt, and he accozdingip appearing, it e4 on bring. 
was moved by the Attorney General, that he might be com: ner of 
mitted, becauſe he was outlawed upon an Inkozmation, foz 
being the Juthoz of a ſeditious Libel, entitled, The Cle- 
meney of the Kings of England, and thercupon he was com: 
mitted. 

And upon another Day being bzought up by Habeas Cor- 
pus, he moved by his Counſel to be bailed, which was oppo⸗ 
ſed by the Attozney General, fo2 that he was not entitled to 
fo much Favour ex debito Juſtitiz, befoze he had brought a 
Crit of Erro; to reverſe the DOutlawpy, | | 

Then he p2oduced ſome Affidavits to ſhew, that he hay 
done all in his Power to have a Writ of Ertoz allowed, 
and that he had applied to the Secretary's Office fo2 that 
JPurpoſe; to which the Attorney General anſwered, that if 
he (the Doctoz had made any Application to him, he would 
have (ſigned a Fiat at any Time, which he having negleced 
to do, ſuch Meglect ought not to be any Excuſe to him. 

Two Judges were of Dpinton, that his Outlawry was a 
Confeſſion of his Crime, and equal to a Conviftton, any 
therefoze if he had bzought a Uirit of Erroz, the Court might 
have refuſed to bail him. 

But the other two Judges held, that if this had been a 
Cale at Common Law, and not within the“ Habeas Corpus 3: Car. 2. 
At, bail might be dented 3 but tis within the very Tozds of ©? 
that Ack, Which are, that a Yan arreſted 02 taken on any Ca- 
pias Utlegatum, &c. map be batled, and it would be very 
hard if it (ſhould be otherwiſe ; fo2 this Man ought not al- 
ways to be tmpziſoned foz a Misdemeanoz 02 a Contempt, 
the. ODutlawzp being no moze than a Contempt of the Law, 
and a Peans to compel him yy” antwer ; and as pet he fs un⸗ 
| | A dcr 
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Curia. 


Non Aſſumpſit 
no good Plea 
to an Action 
brought a- 
gainſt a com- 
mon Carrier. 


1 Cro. Eliz. 
1 5 470 


der no Conviftion ; and the Bail he is to give is only to p2o- 
ſecute his TUrit of Erro2 with Effect. 

Then the Chief Juſtice deftred the Counſel fo2 the De⸗ 
fendant to ſhew ſome colourable Erroz to reverſe this Dut- 
lawzp, ſo that it may appear to the Court 'tis not foz Delay, 

and to avoid Juſtice. 

But the Counſel replied, that they intended to follow the 
common Pꝛactice, as in Caſes of this Mature, and that 
they would aſſign Errozs in Fact, which pꝛobably might be 
confeſſed by the Attozmey General upon giving Bail to an- 
ſwer the Trial of the Berits upon this Inkozmation. 

And thereupon the Solicitoz fo2 the Dekendant erhibited 
a Petition to the Attomey General foz a Writ of Erroz, 
who ſigned a Fiat in Court; and then his Counſel ſatd, 
that they would take out the Tirit the next Seal⸗Day, and 
that this being the laſt Day of the Term, it would be hard 
to continue him in Cuſtody all the Uacation, eſpecially when 
it appeared to the Court, that the (Crit of Erroz was P20- 
ſecuted fo2 his Diſcharge. 


The Court was of Opinion, that it was very extraozdt- 


nary to take Ball to pꝛoſecute a TUrit of Erro2 befoze the 
Writ was actually ſued out; therefoze when the TUrit is 
ſealed, the Oofo2 may attend a Judge at his Chamber, and 
if he thinks it conventent, he may take Bail there. 


Harriſon verſus Green. 


"HIS was an Action on the Caſe bzought againſt a com- 
mon Carrier fo; Goods loſt which were delivered to 
him to carry fo2 Hire. 

Upon Non Aſſumpſit pleaded the Plafhtiff had a Uecrdf ; 
and it was moved in Arreſt of Judgment, that Non AC. 
ſumpſit was an ill Plea to an Aﬀton founded on a Cuſtom of 
the Realm (as this was) unleſs there had been ſome ſpecial 
Pꝛomiſe to deliver the Goods, 

The Court doubted, becauſe the Foundation of this Cu⸗ 
fate is upon a (uppokcd Pꝛomiſe to deliver the Goods 

kelp. 


The 
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The King verſus Thorogood. 


"T * HE Defendant having made an Affidavit in the Court The Defen. 


of Common Pleas, and the Truth thereof being con- 


dant confeſ- 
ſed himſelf 


troverted, he was ſummoned to appear in Court, and ac⸗ guilty of 


codingly did appear in Eaſter-Term laſf, and confeſſed, that 
he made the Affidavit, and that it was falſe. 

Whereupon that Court recozded his Confeſſion, and ozder⸗ 
ed, that he ſhould be taken into Cuſtodp, and put in the Pil⸗ 
lozp fo2 Per jury. 

And now it was inſiſted by his Counſel, that this could 
not be done upon his own Confeſſion, becauſe tis not a Con- 
viction, but only Matter of Evidence, fo2 he ought judicially 
to be bzought befoze the Court by Jndictment, and therekoze 
his Confeſſion ought not to have been reco2ded. 

Beſides, the Court of Common Pleas hath no Jurisdic- 


tion in Criminal Caſes, and therekoze if it had appeared on 


Reco2d, that the Dekendant was perjured, that Court could 
not have puniſhed him. | 

To argue that a Criminal ſhall not be convicked upon his 
own Confeſſion, is not only a new, but a very ſfrange Doc: 
trine, becauſe the Confeſſion of a Crime is the ſtrongeſt 
P2oof of Guilt, 

'Tis likewiſe very ſtrange to objec, that the Court of 
Common Pleas hath no Jurisdidion in this Caſe, becauſe the 
Puniſhment by Pillozp, is by Uirtue of the Statute 5 Eliz. 
and the Court having given a Sentence accodingly, ſhews, 
that they pꝛoteeded on that Statute by which Power is given 
to any Court where the Perjury is committed, to puniſh the 
Offender ; ſo that tis plain that Court hath a Jurisdi#ton, 
eſpectally ſince 'tis pꝛobided by that very Statute, that it 
ſhall not extend to anp Eccleſiaſtical Court, which being a 
negative Pꝛegnant, is a full P2oof, that all other the King's 
Courts may puniſh ſtich Offenders, and even thoſe who ſhall 
be convicted by their own Confeſſion; fo2 the Statute gives 
Power to hear and determine by Inquiſition, Tnfo2mation, 
Bill, Pzeſentment, or otherwiſe, and to give Judgment and 
award Execution, &c. now by the Tozd Otherwiſe, the Con⸗ 
feſſton of the Party may be intended. 

Beſides, if that Court cannot puniſh the Defendant by 
Uirtue of the Statute ; Eliz. he might be puniſhed at Com- 
mon Law, fo2 Perjury is an * at Common Law, and 

4 2 | anp 


Perjury, and 
was put in 
the Pillory. 


Econ:ta: 


5 Eliz.cap.g. 


1 Ley. 145. 
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any Court map puniſh ſuch a Criminal fo2 an Dffence com⸗ 
mitted in facie Curiæ; Which was the better Opinion in 
*Vaugh.152. * Buſhell's Caſe, tho' the Chief Juſtice Vaughan doubted it. 

| But notwithſtanding what was ſaid by the Defendant's 
Counſel, he was put in the Pillozy the laſt Day of the Term. 


Hiliard ver ſus Phaly & al. 


L -PON a Trial at Bar on an Iſſue directed out of Chan- 
[L ͤ cery; the Queſtion was, Whether Mr. Hiliard, the 
Plaintiff's B2other (who was ſeiſed in Fee of the Lands in 
Queſtion (of the yearly. Ualue of 6001.) was married to Sa- 
rah Phaly, the Bother and Guardian of the Dekendant, be- 
foze ſuch a Day, which was his Birth Dap; there were thzee 
other Iſſues to the lame Purpoſe, ſhe having thzee other 
Sons, 

The Defendant (the Jnfant) by his Bother and Guardian, 


pleaded, that the ſaid Mr. Hiliard was married to her before 


the Birth of any of the Dekendants; upon which they were 
at Iſſue; ſo that the Plea being in the Aﬀirmative, the Pꝛoot᷑ 
was upon the Defendants, which was as followeth : 

ſſ. Firſt, It was laid by their Colnſel, that this Plea be- 
ing in Favour. ok Legitimation, in ſuch Cale Cohabitation- 
hath always been allowed to be good Evidence; and it was 
in Pꝛoof, that Mr. Hiliard cohabited with this Moman above 
twenty Pears, that in ſuch a Pear, &c. he came with her out 
of. Lincolnſhire to London, and lodged in Wild ſtreet, where 
they were married by a Pꝛieſt who ſerved: the Portugal Am- 
baſſado2; and it was pꝛoved, that ſuch a Pꝛieſt was about 
that Time Chaplain to the Ambaſſadoz. 

That Mr. Hiliard was a Roman Catholick, and fo2 that 


Reaſon there was no Body pzeſent ät the Patriage, oz who 


could pꝛove that ſhe was actually martied beſides her ſelf; 


but there was ſifficient Evidence, that he acknowledged ſhe 


was his life, and deſired the Mitneſſes to uſe her as luch; 
and that on the Day of his Death, and but a few Hours be- 


foze he died, he declared in the Pꝛeſence of his Phyſician and 
ſeveral others (who were now pꝛoduced as Witneſſes) that he 


was married to her. | | 
For the On the other Side it was admitted, that this is a favour- 
Plaintiff. able Jfſue, becauſe it was to ſuppozt Legitimation; but tis 


to be kavoured only where the Matter is doubtful to the 
Court and to the Jury, and not where there ig ſuch clear 


Pꝛook to the contrary, that there can be no Room to _ | 
2 | ow 
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Now the Pꝛoof was, that Mr. Hiliard took this Moman 
long ſince to be his Houſe-keeper; that ſoon afterwards ſhe 
was with Child, and that both of them went to London to 
avoid Pꝛoſecution in the Spiritual Court; but pet after the 
Birth of thee of theſe Childzen, he was pꝛolecuted in that 
Court fo2 Fomication with this Moman, and that Sentence 
was given againſt him, and Penance enjoined, and that he 
actually paid the Commutatiofi Yoney. 

That he owered his Servants not to call her Mittrels, 
but by her p2oper Name, and that he frequently told his 
Neighbours, and ſome of his moſt intimate Acquatntance, 
that he was never married to this CUloman. 

Then the Parſon of the Pariſh depoſed, That he knew 
this Noman ever fince the firft became a Servant to Mr. Hi- 
lard, and that he always took her to be his Concubine, and 
not his Cie. 


But to obviate the Par ſon's Evidence, there was a Let: Econtra. 


ter p20dUced under his Hand in very endearing Moꝛds and 
Expꝛeſſions, wherein he aſſured her, that if ſhe would marry 
him, then he would aſſiſt her to baffle all the Attempts of her 
Enemies to diſpꝛove her Marriage with Mr. Hiliard ; and be⸗ 
ing asked by the Chiek Juſtice what could induce him to 
waite ſuch a Letter, if he took her to be a Servant and a 
Concubine; the Parſon anſwered, that greater Men than he 
had married Servants. 

It was farther p2oved on the Plaintiff's Side, That upon 
the Death of Mr. Hiliard this (loman got into her Cuſtody 
all the Uritings concerning the Inheritance of theſe Lands; 
and upon a ill in Chancery exhibited againſt her to diſcover 
the ſame, ſhe anſwered, that ſhe was married to Mr. Hiliard 
about thꝛee Pears beſo2e he died, and lo inſiſted to keep the 
CUritings, which Anſwer was now offered to be given in E⸗ 


vidence; but it was oppoſed on the other Side; fo2 tho' it 


might be concluſive againſt her ſelf, if ſhe pzetended to any 
Oower, oz to a Jointure, pet it cannot be given in Evidence 
againſt a third Perſon not deriving any Title under her; 
and the Court being of that Dpinion, the Anſwer was not 
read. 

Then they offered to give the Pꝛoceedings in the Spiri⸗ 
tual Court in Evidence, but that was likewiſe denied, becauſe 
what was done in the Spiritual Court cannot be Evidence at 
Common Law where the Title of Lands is in Queſtion, 

So the Jury gave a Gerdict fo2 the Defendants. 


But 
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But the Loꝛd Chancelloz thought it hard, that ſuch Eb. 


dence had been rejected, fo2 as to the Anſwer in Chancery, 


he ſaid, that it was plain, where there is any Confidence oz 


Truſt between the Parties, the Confeſſion of one in an 


Anſwer, &c. might be given in Evidence againſt the other, 


though it might be a Queſtion whether ſuch Evidence was 
concluſive, 02 not. 

Then as to the Pꝛoceedings in the Spiritual Court, ad- 
mitting there had been a Marriage in this Caſe, and they 
bad afterwards been divozced fo2 Conſanguinity o2 Aﬀinity, 


ſuch Sentence of Divoꝛce would have been concluſive Evi⸗ 


dence to baſtardiſe the Childzen bon in TUedlock befoze the 
Divozce ; and what could be better Evidence in a Court of 
Law to ſhew there was no Marriage, than a Sentence in 
the Spiritual Court carried on fn a regular Suit, and pꝛo⸗ 
nounced in the Life:time of the Parties, that they were guil⸗ 
ty of Foznication, and the Pꝛoot of the Commutation⸗Money 
paid by the ſuppoſed Father. | 


D E 


Term. Sanct. Mich. 
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The Caſe of Trinity Chapel in Dublin verſus The 


Archbiſhop of Dublin. 


ritual Court there againſt the Dean and Chapter of Trinity 
Chapel there, fo2 denying to admit him to viſit them. 

The Defendants ſuggeſted koz a Pꝛohibition, that the (aid 
Chapel was of Royal Foundation, being firſt a Monaſtery of 
Roval Foundation, and afterwards tranflated into Dean and 
Chapter, and being a Donative, was erempted from the Giſi⸗ 
tation of the Ozdinarp; and thereupon a Pꝛohtbition was 
granted, and that the Plaintiff ſhould declare upon it, which 
he did, ſetting kozth, that this Chapel was of Royal Founda- 
tion, and that the Oꝛdinarp had no viſitatozial Power there, 
but what he had by Uirtue of the Letters Patent of Crea- 
tion made by H. 8. anno 33 of his Reign, by which tis ex⸗ 
pꝛeſly pꝛovided, that the Archbiſhop ſhall have no Power oz 
Control over the Deanery, but ſuch as he had over the Prior 
and Convent of the Holy Trinity, Time out of Bind, which 
JP2ziow was of Royal Foundation, and had Time out of 

Mind been viſited by the King oz his Chancelloz. 
The Defendant, the Archbiſhop, having craved Oyer of 
the Letters Patent of H. 8. pleaded, that the King did far: 


ther Ower and declare therein, that the Church of 4 Holy 
N rinicy 


"Bench in Ireland, on a Judgment given in the 
Common Pleas there, the Caſe was: 


PON a Writ of Erro2 bzought in the King's Where the 
Vitor of = 
Royal Foun- 


f. The Archbiſhop of Dublin libelled in the Spi- dation. 
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Trinity ſhould be the Archiepiſcopal Seat of Dublin, as it 
was befoze, and as it uſed to be; and that the Archbiſhop 
ſhould crerciſe no Jurisdi#ton there, but ſuch as he uſed when 
it was a Priory; and that Time ont of Mind the ſaid Arch- 
biſhop, and his Pꝛedeceſſozs, Archbiſhops of Dublin, kept 
their Cathedzals in this Church, and that the Prior and 
Convent befoze, and the Dean and Chapter ſince the Tranſ:- 
lation, were the Chapter of the ſaid Archbiſhops, and Time 
out of Mind had been viſited by them, as 'Dccaſton required, 
and traverſed, that the Priory was of Royal Foundation. 

The Plaintiff demurred ſpecially, and after Argument, the 
Archbiſhop (the Defendant) had Judgment fo2 a Conſultation, 
which Judgment was affirmed upon a (Writ of Erroz in the 
King's Bench in lreland, and that Judgment being about to 
be confirmed likewiſe in the King's Bench here, ſome Ob⸗ 
jections were made as follow: 

N. This TUrit of Erroz was a Judgment coram Juſticiariis 
noſtris de Communi Banco Hiberniæ; whereas the Aﬀton was 
commenced fn that Court fn the Queen's Reign, and there- 
upon this Court was of Opinion, that the Recozd was not 
well removed; fo that TUrtt of Erroz was abated, and a 

new TUrit was afterwards bzought in this Court. 

And then it was objccted, that the TUrit of Erro2 in Ire- 
land, by which the Cauſe was removed from the Common 
Pleas to the King's Bench there, was not good, becauſe it 
was Directed Johanni Foſter Armig. omitting Capitali Juſti- 
ciario de Communi Banco, and this being appzehended to be 
a Fault, and not to be maintained, the Defendant in Erroz, 
upon Diminution alledged, got a Certiorari to the Chief Ju: 
ſtice of the King's Bench in Ireland, to certify the Recozd as 
it ſtood befoze him in that Court, but he certified the Reco2d 
to be right; ſo that this appearing to be the Miſtake of the 
Clerk only, it was now moved, that it might be amended; 
and accozdingly it was amended. | 

Then it was objected, that this CUrit of Erro2 was of an 
Erroz in redditione judicii Joquelz quæ fuit in Curia Annæ 
Reginz, when the Judgment was given in the Common 
Pieas in Ireland, anno primo Georgii. 


To which it was anſwered, that the Loquela began in the 


Reign of the Queen, and the Co2d Quæ being a Relative, 
ſhall refer to that Court of the Queen. 

Che next Objection was, that the Writ of Erro2 to re- 
move the Recozd into the King's Bench in England, was 
rettirnable on ſuch a Day, and that the Archbiſhop did not 
| 4 appcac 
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appear within five Terms afterwards, ſo that the Cauſe was 
' diſcontinued. | 

To which it was an{wered, that the Defendant in Erro? 
may come in at any Time; nay, he need not come in at all 
till the Plaintiff aſſign Errozs; tis true, he may come in if 
he pleaſes, and bzing a Scire facias to compel the Plaintiff to 
aſſign Erroꝛs; but this is at his Election, which the Court 
agreed, and afterwards affirmed the Judgment of the King's 
Bench in Ireland; and thereupon a CUrit of Erroz was 
bzought in the Houle of Peers, and there this Cauſe was 
argued upon the Merits. 

fl. The Cale as it ſtands upon the Pleadings is, that the 
Archbiſhop of Dublin pꝛopoſed a Uliſitatton of this Deanery, 
as he was Ozdinarp of the Place; and the Plaintiff in the 
P2ohibition not attending, he was pꝛoſecuted by the Archbi- 
ſhop in the Spiritual Court there, and thereupon the Plain- 
tiff moved fo2 a Pꝛohibition, and had it upon a Suggeſtion, 
that this Chapel was of Royal Foundation, and therefoze 
exempted from any viſitatozial Power of the Ozdinaty. 

This being the Subſtance of the Caſe, it was argued koz 
the Dean, that it was to be viſited only by the King or his 
Chancellor, but not by the Dzvinary, becauſe it was a Royal 
Foundation ; that when this was created a Deanery by the 
Letters Patent of H. 8. Anno 33 of his Reign, it was p20: 
bided by the Letters Patent of Creation, that the Archbiſhop 
Gould have no Power over the Deanery, other than what he 
had befoze over the Priory ; therefoze if he had any Right, he 
ought to have pleaded it, and to have ſet fozth what Power 
he bad over the Pꝛiozp, otherwiſe his Plea is immaterial. 

On the other Side it was argued, that this being an Ec⸗ 
cleſtaſtical Cozpozation, is by common Jntendment ſubject to 
the Aiſitation of the Ozdinary of the Place, unleſs by the 
Letters Patent of Creation there had been a Alſitoz ap: 
pointed by the Founder; fo2 all ſuch Cozpozations are 
prima facie ſubject to the Jurisdiction of the Dwdinary, tho' 
they were founded by the Crown; and fo is Corbett's Caſe 
in Dyer 273. 

The only material Point is, TUhether this was a Royal 
Foundation, 02 not, which was not the Point in the Cafe of 
this Archbiſhop and Dr. Harriſon ſome Pears paſt, wha 
was a Prebend of this Church; fo2 if the Pꝛioꝛp was not of 
Royal Foundation, the Deanerp into which it was tranſlited 
by Letters Patent cannot be ſo; but if it was of Nopal 
Foundation, then the — _ Dean and Chapter 
| is 
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is no ꝛejudice to the Founder, fo2 he remains Founder till, 
fo2 nothing is altered but the Monaſtick Rule and Habit; 
and ſo it was held in the * Dean and Chapter of Norwich's 
Caſe, Anno 30 H. 8. in which Pear, and by that King, the 


Pztozy and Convent of the Cathedzal Church of the Holy 


2 Oy of Norwich, was tranſlated into the Dean and 
apter. | 

Therefoze ik nothing is altered by the Tranſlation, then 
by Conſequence the Founder is not depzived of his Right of 
Patronage, neither is the Cliſito2 dep2tved of his Right of 
Uiſitation, becauſe tis ſtill the fame Body cozpozate, tho' by 
another J2ame, | Wea hed 

The Judgment was affirmed. 


The King werſus The Mayor of Tiverton. 


PON a Motion foz an Jnfozmation againſt the De- 
fendant fo2 Bribery, at an Election of a new Mapo2 
fo2 the Cozpozation of Tiverton in Devonſhire ; and when he 
found he could not ſucceed in the Choice of the Defendant 
(the old Mayo2) withdzew himſelf on the Day of Election, ſo 
that a new Mapoꝛ could not be choſen, tho' the Common 
Council did all in their Power to pꝛoceed to an Election, by 
appearing on the Stairs in the Town-Hall fo2 that Purpoſe, 
but the Doo? was lock d by the Defendant (the old Mapoz) 
and a Book belonging to the Cozpozation was taken away ; 
ſo that fo2 ant of chooſing a Mapoꝛ on the Day of Election 
the Cozpozation was diſſolved. | 

The Chief Juſtice, who was fozmerly Recower of this 
Coꝛpozation, ſaid, that there was a Difference amongſt the 
Members thereof about Pꝛecedencp, ſo the Rule was made to 
ſhew Cauſe why an Inkozmation ſhould not go. 

Afterwards, in Hillary-Term, it appeared, that there was 
Bribery on both Sides, ſo Inkozmations were filed againſt 
both Parties, and the Court agreed, that Bribery wag a ſuf- 
ficient Cauſe to remove a Man from his Dffice, and that it 
was an Dffence by which the very Conſtitution of the Go- 
vernment might be altered. 


4 | Anonymus. 
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PON a Potion koz an Inkozmation againſt the De- Information 

Ll kendant, upon an Affidavit of the P2ocſecutoz, who fer Gaming. 
made Dath that he had loſt 151. oz thereabout, to the Defen- 
dant at one Sitting; the Moꝛds of the Statute being, 7. Any g Anne 
Perſon winning at one Time above the Value of ten Pounds, cap. 14- 
and being convicted thereof upon an Information or Indict- 
ment, ſhall forfeit five Times the Value, &c. 

The Counſel on the other Side objected, that the Poſect- 
to2 had already indiced the Defendant fo2 the ſame Dffcnce, 
and that the Sꝛand Jury had found the Bill, which was true; 
but that the Oefendant was not tricd upon it, becauſe it was 
qualh:d ko; Jnſufficitency. 

However, the Court would not give the Pzoſecuto2 Leave 
to file an Jnfozmatfon, fo2 that the Gzand Jury had already 
found a till, and tha' the Jndictment was quached, they 
might find another Bill fo2 the ſais Offence ; thercfo2e there 
was no Keaſon fo2 this Court to interpoſe. 


Croft verſus The Bail of Harris. 


HE Caſe was thus, (viz.) Dne of the Bail of Harris Ba il in chat 
entered into a Recogniſance befoze the Chief Juſtice, Method co 
and the other of the Ball entered into the like Recognt: de taken. 
ſance befoze Juſtice Powis; and now a Motion was made to 
ſet aſide the Enrolment of the la Recogntſance, and all 
the Proceedings againſt the Ball by Scire facias. 

Firſt, Becauſe the Recogniſance was enrolled as taken be⸗ 
foze Juſtice Powis, when it was not taken befoze him alone, 
but befoze him and the Chief Juſtice. 

2dly, The Scire facias, and the Alias were both returnable 
on-Return-Days ; whereas the Pꝛoceedings being by Bill 
as fn Cuſtodia, thoſe TUrits ſhould be returnable de die in 
Diem. 

zaly, The Capias ad ſatisfaciend' was irregular, becauſe 
by the Statute * 3 Georgii, tis enated, That the Plaintiff *3Geocc: 15. 
ſhall mark on the Back of the Writ the real Sum or Debt due | 
to him, before tis delivered to the Sheriff to be executed; 
and here there was no Sum endozſed on the Capias, no any 
Time mentioned in the Entry of this Recogniſance. 

Bb 2 4thly, The 


— 
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Athly, The Entry it ſelf was wong, becauſe it was in 
[ London; whereas every Entry in B. R. ſhuuld be in Middle- 
1 ſex, where that Court fits, fo: tis no Recopd till entered 
N there. 

Beſides, the Recogniſance is a Lien on the Eſtate of the 
Bail from the Dap that it was taken, and it may be pꝛeju⸗ 
Dicfal to enter it on a future Day, (viz.) on the Day that 
the laſt Recogniſance was taken, becauſe the Perſon who en- 
tered into the firſt Recogniſance might have aliened his 
Lands befo2e the other was taken. | 
Econtra. The Defendant ought to have appeared to this Scire faci- 
| as, and pleaded this wong Enrolment, and ſhall not now 
| take Advantage of it on a Motton ; but this So2t of Pꝛadice 
of taking Bail at ſeveral Times, was ſettled in this Court 
in the Time of the Chief Juſtice Parker, and is an Eaſe to 
Defendants ; fo2 the firſt Man is Bail only de bene elle, 
and no Bail is really given till the ſecond Man enters into 
the Recogniſance, fo2 then tis compleat, and not befo2e. 

As to the ſecond Dbjection, that theſe (Urits of Scire facias 
were returnable on Return-Oays, when they ſhould be return» 
able de die in Diem; this is an o2ziginal Cauſe upon the Re- 
co2d, ſo the Pꝛoceſs may be on a Day certain, and therekoze 
on the common Returu-Days. 
= Then as to the not Indozſing the Sum on the Recogni- 
ſance, that doth not make the Capias void, the Statute re⸗ 
| quires it ſhould be done, that an Executton ſhould not be ta⸗ 
ken fo2 moze than the real Debt, and inflicts a Penalty, if it 
ſhould be cxecuted foꝛ a greater Sum. | 

As to the laſt Dbjection, the Anſwer was, that the Entry 
Gould be in Middleſex, and not in London, but that is of 
Bail to Actions bzought in B. R. and not to oziginal Actions 
upon Recogniſances, as this is. | 

Ik the lecond Bail had entered into a Recogniſance befoze 
the Chief Juſtice as the firſt Man did, that would have rela- 
A Bond ſign- ted to the Time of the firſt Recogniſance given by the other 
oe hay, Ball, and taken befoze the ſame Chief Juſtice ; but here the 
and by an- lecond Bail entered into a Recogniſance befoze another 
other at an · Judge, which makes an Alteration of the Caſe. 
other D*Y- A Judge map take a Recogniſante of Bail at his Chamber, 
to the firſt Ald the Entry in his Book is a good (Warrant fo2 the Entry 
N ok it in the Office, and the [P2actice is ſettled to take ſuch Re- 

10. EH cogntſance at one Time, and another at another Time; fo? 
| the firft is de bene eſſe, and no compleat Bail is given tif 

thelaſt is taken; therefoze tho' taken by different Judges, = 
14 


3 


Curia. 
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firſt is of no Galue till the laſt is taken, fo2 then the Bail 
and the Entry is entire and perfect, and not befo2e, 
So the Plaintiff took nothing by his Motion. 


Williams verſus Lyons. 


dant Was 


AX Ackion on the Caſe was bꝛought againſt the Defendant Tue Defer- 


fo a criminal Converſation with the Plaintiff's Wife; 
upon Not guilty pleaded, the Cauſe was tried at the Sit⸗ 
tings after the Term, and the Jury gave a Gerdick fo2 the 
Plaintiff, and 2001. Damages; and afterwards the Defen- 
dant uſed ſome indireck Means with the [plaintiff to take a 
mall Sum, and releaſe the Damages, and becauſe he would 
not take 30 J. and give ſuch a Releaſe, he (the Defendant) 
got a CUartant of a Juſtice of Peace to take the Plaintiff 
fo2 a pꝛetended Yurder, which CUarrant was executed on 
him on a Sunday, and he was kept in Cuſtody till Monday ; 
and then was arreſted in an Ackion of five hundzed Pounds at 
the Suit of the Defendant; all which was done fo extozt a 
Releaſe from him, which appearing plainly to the Court, a 
Rule was made, fo2 him and the Conſtable, and the Bailiff, 
and the Juſtice of Peace his Clerk, to ſhew Cauſe why an 
Attachment ſhould not go againſt them. | 


Miller verſus Bradley. 


W RIT ok Erro2 on a Judgment in the Common Pleas, 
| and the Judgment was affirmed in B. R. the laſt Pa- 
per Day of the laſt Term; therefoze the Capias ad ſatisfaciend' 
muſt be returnable in this Term, becauſe the Judgment could 
not be ſigned till the Quarto die poſt, &c. if fo, then the 
Plaintiff having bꝛought a Teſtatum Capias ad ſatisfaciendum, 
that muſt be frregular, becauſe there could be no Capias ad 
ſatisfaciend' Oh a Judgment not ſigned, and by Conſequence 
nothing to ground a Teſtatum Ca. ſa. eſpecially this Adion being 
brought by oꝛiginal. 


guilty of Ex 


tor tion 


Teſtatum Ca- 
tias founded 
on & Cariar. 


The Objection is, that this Adion being bꝛought by Ozigf: Econrra- 


nal, no Ca. ſa. could iſſue befoze the Judgment was ſigned 3 
and it being obtained the laſt Paper Day of the laſt Term, it 
could not be ſigned till after the Quarto die poſt, &c. of this 
Term; co there being nothing to warrant a Ca. ſa. by Con- 
ſequence the Teſtatum Ca. (a. muſt be irregular. 


But 
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But when the Judgment was ſigned, though in the later 
End of the laſt Term, this by Relation fs a ſufficient Foun⸗ 
dation to ſue out a Capias the firſt Dap of the Term, which 
will be a Warrant to found a Teſtatum returnable Tres Trin. 
and ſo good. | | 
To which it was anſwered, that though to ſome JIurpoſes 

the Term is but one Dap in Law; yet to other Purpoſes, 
tis not ſo; as fo2 Inſtance; Ik there be Continuances, there 
can be no Judgment bekoze they are entered, and the p2incipal 
Caſe being by Oziginal, there could be no Judgment entered 
till the Quarto die poſt of the following Term; lo there 

Lev. 108. Could be no ſuch Judgment as is now let up to ground a 

Salk. 626. Teſtatum Ca. fa. 

Curia. This is a Judgment of the firſf Day of the Term, in which 
ft was obtained by Relation, which is \ufNcient to ground a 
Ca. ſa. and hy Conſequence a Teſtatum. Ca. fa. and if there 
is no Difference between an Action by Bill, and by Daiginal, 
'tis regular. | 
As to the Continuances being carried on from one Term 
to another, no ſuch Thing appears on the Recozd, ſo this 
Execution is regular; tis true, if the Continuances had 
been entered, no Execution could be pꝛioꝛ to ſuch Entry, and 
ſo is 2 Vent. 104. Prince verſus Slaughter, and 2 Lev. 176. 
Dobſon verſus Bell. 


Whitley verſus Loftus. 


Father and Dvenant on an Indenture of Apprenticeſhip, wherein 
en the Plaintiff covenanted with the Father and Son (the 


. who was Ap- APP2entice), and they on the other Side covenanted with him 


prentice (the Plaintiff), and this Adlon was bzought jointly againſt the 
ould a Father and the Son; ko; that the Son had covenanted faith- 
fully to account at his Baſfer's (the Plaintiff's) Requeſt, fo2 
all ſuch of his Maſter's (the Plaintiff s) Goods as ſhould come 
to his Hands; and the Beach aſſigned was, that the De- 
fendant (the Son) had not accounted, &c. 

Upon non infregerunt conventionem pleaded, the Plaintiff 
had a Gerdict; and now it was moved in Arreſt of Judg- 
ment: ; 

(i.) That the Declaration was ill, becauſe the Plaintiff 
did not ſet foꝛth any Requeſt made to the Son to account, 
which he ought to have done, that the Dekendant might have 
an Oppoꝛtunity to traverſe it. 
5 * Belides, 
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Beſides, this being a joint Action againſt the Father and 
the Son, and the Beach alligned only againſt the Son, can- 
not maintain this Judgment. 

Neither ought the Action to be bzought againſt the Father, 
fo2 he did not covenant, that his Sen ſhould trulp account, 
& c. he only covenanted fo2 himſelf ſeparately, to pap the Yo- 
nep which he was to give to the Plaintiff fo: Taking the 
Son Appzentice; and the Clauſe in the latter End of theſe 


Articles is in the ſingular Number, (viz.) That each of 


them (the Fathex and Son) binds himlelf fo2 the true Per⸗ 
fozmance thereof; ſo that the Father cannot pꝛoperly be ſaid 
to be bound fo2 his Son, but only koz himlelk. 
At was argued on the other Side, that this was a Cove- 
nant entered into by the Maſter (the Plaintiff) on one Part, 
and by the Son with the Conſent of his Father on the bind- 
ing Part, but by both Father and Son as to all other Pur⸗ 
poſes; fo2 tho' the Son is only bound Appzentice, pet they 
both covenant fo2 the true JPerfozmance of all Covenants, 
&c. the CUowws in the Cloſe of the Articles being, ( viz.) 
That each of them binds himſelf, &c. fo2 the true Per⸗ 
— of all the Covenants and Agreements therein men⸗ 
tioned, 

And even from the Nature of theſe Covenants, the Fa- 
ther is always bound fo2 the Son; fo2 otherwiſe Baſters 
could not rely on the Covenants of their Sons, who are 
- commonly under Age, and ſo by Law not capable to conſider 
what Covenants to make; and conſequently in this Caſe the 
Father ſhall be taken to covenant-fo2 the Perfo2mance of his 
Son's Part as well as his own. 


Econtra, 


The Court was of Opinion, that the very End of binding Curia. 


the Father was to anſwer the Arong which might be done 
by the Son to his Maſter, therefoze he (the Father) muſt be 
obliged fo2 his Son's true Perkozmance of the Articles; tis 
true, at the End ok the Articles the Covenant is in the ſin- 
gular Mumber, (viz.) That each of them did bind himſelf, 
and it muſt be ſo where the Son is bound to perfozm the 


Thing fo2 which the Covenant was made; and this Clauſe 


is uſually tnſerted, that the Covenants map be taken diſtri⸗ 
 butivelp, (viz.) That each of the Covenantozs ſhouid perfozm 
his Part; and this makes the Covenant of the Son bind the 
Father, who covenanted fo2 him as well as fo2 himſelf, 

So the Plaintiff had his Judgment. | 


The 
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Coroner be- 
ing in Con- 
tempt, was 
committed. 
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The Lord Coningsby werſ#s Steed. 


Rule was made, That the Cozoners of the County of 

Hereford, and the High Bailiff of the Franchiſe of 
Lempſter in the ſaſd County, ſhould chew Cauſe on ſuch a 
Day why an Attachment ſhould not iſſue againſt them; the 
Caſe was as followeth : 3 

{f The Defendant Steed is an Attozney of this Court, and 
fommerly High Batliff of the Liberty o2 Franchiſe of Lempſter 
afozeſaid, and then he entered into a Bond of 5001. foꝛ the 
faithful Execution of the ſaid Office; but falling under che 
Dilplealure of the Plaintiff, he brought an Aﬀton of Oebt a. 
gainſt Steed upon the ſaid Bond, and ſued out a Latitat di- 
refed to the Sheriff of that County, to which CUrit one of 
the Cozoners was Attozney, and ſolicited the Sheriff fo2 a 
Pꝛecept to the High Bailiff of the ſaid Franchiſe, to make a 
Marrant to appzehend the Defendant Steed, who having 
bought his CUrit of Privilege as an Attozney of this Court, 
and the Sheriff having returned it upon the Latitat, he would 
make no Piꝛecept to the High Bailiff, &c. Thereupon the 
Plaintiff brought an Alias Latitat dfrected likewiſe to the ſafy 
Sheriff, who fill refuſed to grant ſuch Pꝛecept as afoze:- 
ſaid, becauſe of the Pyivilege of the Defendant, which he 
(the Sheriff) had returned on the firſt Latitat; then an Ozt⸗ 
ginal was ſued fozth, directed to the Coroners, who accozd- 
ingly made a Precept to the High Batliff (who was pꝛivy to 
all theſe Pꝛoceedings) and then he iſſued fozth his Tarrant 
to the Under-Bailiffs, who arreſted the Defendant, and till 
keep him in Cuſfody. | | | 

And now the Court was moved koz an Attachment againſt 
the Coroners, and the High Batliff and Under⸗Balliffs, fo2 
a great DppzeMon, and fo2 an Abuſe of the Pꝛocels of this 
Court, under a Pꝛetence and Colour of Juſtice; and a Rule 
being made fo2 them to ſhew Cauſe why an Attachment ſhould 
not go; 

It was inſiſted on their Behalf by their Counſel, that 
tho it was Wrong to ſue out this Latitat direded ta the Co. 
roners, pet they being Officers who are to execute the Po- 
ceſs of this Court, are not to diſpute 02 queſtton, TUhether 
the TUrit is iſſued lawfully, o2 not; neither are the High 
Bailiff 0) Under-Bailiffs to do any ſuch Thing, but all of them 


are to obey the CUrit; and if ſo, then the Affidavit of the 
4 Defendant 
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Defendant charges them with no Crime, but only in obeying 
the Pꝛoceſs; which is lo far from being an Dffence, that tis 
p2obable if the Defendant had bzought an Action of Falſe Im⸗ 
p2iſonment againſt the Cozoncrs and the reſf, 8c. they might 
have juſtified under this Krit and (larrant. 

A CUrit is never directed to the Coroners Where the She- Curia 
riff (who is the pꝛoper Officer) ſtands indifferent; and it was 
admitted on all Sides in this Caſe, that the Sheriff was in⸗ 
different, ſo that the Matter ſeems to be very (uſpictous a⸗ 
gainſt the Coroners and the High Bailiff, (viz.) That they 
were p2ivy to this Oppꝛeſſion, therefoze the Rule was abſolute 
as to them, but diſcharged as to the Under: Bailiffs. | 

Afterwards, on the laſt Dap of Hillary-Term following, 

bone of the Coroners was b2ought up in Cuſtody into Court, 
and bailed, the other being bailed befoze, to anſwer upon In⸗ 
terrogatozies the next Term. 
And accoꝛdingly Edwards, one of the ſaid Cozoners, and 

Carpenter the High Bailiff, were bzought into Court, the o⸗ 
ther Cozoner Landen being in the King's Bench; and Ed- 
wards depoled, that he knew nothing of this Oppzeſſion, noz 
acted therein otherwiſe than by a general Power he gave to 
the other Cozoner Landen, to put his (the laid Edwards's) 
Name to all Urits that came to him, directed to the Coro. 
ners, &c. and that he never law this Urit. 

Thereupon his Counſel moved that he might be diſcharg- 
ed; fo2 if one Cozoner gives the other Authozity to put his 
Name to a particular Writ, that might pzobably be a Con: 
tempt to this Court, becauſe he might know the Nature of 
ſuch a ſingle Writ; but where ſuch a general Truſt oz 
Power is repoſed in one Cozoner by another, as to let his 
Name to all Urits which ſhall come to his Hands, there 
cannot be ſo much as the lcaſt Suſpicion of any Contempt. 
This general Authozity muſt be intended to do all legal Curia. 
Acts, lo that if the other Cozoner to whom it was given, 
abules it, ſuch Abuler cannot be a Contempt by that Cozoner 
who gave the Power; therefoze this appearing to be the 
Caſe of Edwards, one of the Cozoners, he was diſcharged. 

But Carpenter, the High Bailiff, having owned, that what 
he had done was by Ozder of-the Plaintiff, and that he did it 
knowingly, tho he did not adviſe the doing it; ſo that he be- 
ing in Contempt, was committed, 


Se Ano- 
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Anonymus. 


After a Sen- Rule was made to ſhew Cauſe why a Pꝛohibition 
Court of Ci- ſhould not go to the Court of Admiralty, and there: 
vil Law, no- Upon Dr. Andrews, a Civilian, came into Court, and mo- 
thing debors- bed, that the Rule might be diſcharged; the Caſe was 
the Libel 

ſhall be ad- thus: 


mitted as a f. The Ship called the Honour of London, in her Uoy: 
sucsodion, age home from Lisbon, was out of Repair on the High Sea, 
Prohibirion, Which the Maſter perceiving near Plymouth, ſent thither to 
the Plaintiff, who came and agreed with the Maſter to re- 


pair this Ship, which by the Civil Law is an Hypotheca- 

tian. 

Afterwards the Plaintiff in this Pꝛohlbition bzought the 
Ship into Harbour, and there ſhe was repaired by the De⸗ 
kendant; now the Contract (which was the Cauſe of Action 
in the Admiralty) being made on the High Sea, within the 
Jurisdiction of the Admiral, tho' the CUlozk was done on 
Land, yet the Recompence ſhall be had fo2 ſuch Mok in the 
Courc of Admiralty, eſpecially in this Caſe, the Maſter be- 
ing run away; (o the Plaintiff having lfbelled againſt the 
Ship in that Court, and obtained Sentence againſt her, it 
Was now moved, that the Rule might be diſcharged, that 
there might be no Stop oz Delay given to the honeſt Mozk⸗ 
men to come at the Fruit of their Labour. 

Curia. And accozdingly the Rule was diſcharged, fo2 this being 
after a Sentence in the Admiralty, this Court will not en- 
ter into the Examination of the Merits farther than what ap⸗ 
pears upon the Face of the Libel; fo2 tis a conſtant Rule, 

2 Inſt. 602. that no Matter dehors the Libel ſhall be admitted as a 

Salk. 547- Suggeffion to ground a Pꝛohibition after a Sentence in a 
Civil Law Court. 


The King verſus Bail of Strudwick. 


Con L 'PON a Motion, that the Recognizance, entered into 
ed Gil 6 On. by the Bail of one Strudwick, might be eſtreated, the 


mittitur of Caſe was: 
rhe Principal. f Strudwick, who was the Paincipal, gave a Recognt- 
zance with Bail, conditioned to keep the Peace fo2 a Pear, 
and afterwards to appear in this Court on the firſt _ 
2 this 


—_—. 
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this Term, which he did not; and therefoze it was moved, 
that his Recogniſance might be eſtreated, ſo that the Bail 
might be p2oſccuted. 

Jt was in{iſfed fo2 them by their Counſel, that this Moti- 
on was irregular, becauſe there was no Default of Strudwick's 
Appearance entered, and the Court being of Dpinton, that it 
was imp2oper to offer any Thing againſt the Bail till the 
Default of the Appearance cf the Pytncipal was entered, and 
if they had any Thing to offer, the Time would be when a 
Scire facias was ſued out, and it could not then be done till 
the Dekault of Appearance as ofozeſatd' was entered. 

Afterwards this Default of Appearance, @c. was entered, 
and then the Recogniſance being eſtreated, a Scire facias was 
brought againſt the Bail; and it was inſiſted fo2 them, that 
ſince the ſaid Reconniſance was given, the Defendant Strud- 
wick had entered into another Recogniſance to appear and 
anſwer an Inkozmation erhibited agatnſf him; upon which he 
was afterwards convited, and committed to the Marſhalſea, 
ſo that he being taken out of the Cuſtody of the Bail by a 
legal Pꝛocels of this Court, by that Means they are diſchar- 
ged, and that he could not be bꝛought up, and rendered by 
them, becauſe he was eſcaped out of Gaol. | 

'Tis true, there was no Commititur of the Pꝛincipal en: 
tered, and if fo2 that Reaſon the Court ſhould be of Opinion, 
that the Bail were not diſcharged, then it was moved, that 
the Pꝛoceedings upon the Scire facias might by ſtayed till the 
common Day of Eſtreats, becauſe the Bail might have an 
Dppoztunity of retaking him within that Time. 

The Chief Juſtice held, that where a Man is admitted to 
Ball, he ts by Intendment of Law in their Cuſtody, but when 
he ts "taken from them by the Pꝛoceſs of this Court, then 
they are diſcharged. 

All the other Judges were of a contrary Opinion, (viz.) 
that they are not diſcharged till the Commititur of the Pꝛinci⸗ 
pal is entered, fo2 tho' he was committed upon the Convicklon 
on the Inkozmation, he was as much in the Power of his 
Bail, as if he had been at large, oz ſtill in their Cuſtody; foz 
upon a Motion in this Court, they might have him bzought 
up at any Time, and rendered back again tn Oilcharge of 
themſelves. 

Afterwards upon another Day, it was moved that the Com- 
mittitur of the Piincipal might be entered, ſo as the Bail 
might take Advantage thereof, and that the P2oceedings on 


the Scire facias might be ſtayed in the mean Time. 
"SC 2 The 


Curia. 
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Where a 
Writ of In- 
uiry may 
bo ſec aſide, 
where not. 


- The Contt would not ſtay the Pꝛoceedings on the Scire 
faciis, but oꝛdeted that a Committitur ſhould be entered on 
the right Recogniſance, fo2 there being two, (viz.) One fox 
the Peace, and the Appearance of the Puncipal, which was 
forfeited fo2 his not appearing ; and the other fo2 his Appear⸗ 
ance to Anfwer the Inkozmation, upon which he was aftee- 
wards convicted; the Commiticur muſt be entered on the laſt 
Recogniſfance. * 


Parr verſus Purbeck. 


IN an Action of Covenant foz Non-payment of Rent reſer- 

ved upon a Leaſe fe: Pears, there was Judgment againſt 
the Defendant by Defaultz and upon a Writ of Inquiry exe. 
cuted, the Jury gave the Plaintiff but one Shilling Dama- 
ges and no moze; tho' he pzoved that the Defendant owed 
him 1501: foz Rent. 

The Reaſon why the Jurp gave a Shilling and no moze 
was, fo; that the Dekendant took this Leaſe of the Plaintiff 
of a certain Piece o Sꝛound, in which he (the Leſſee) cove- 
nanted to pay ſo much Rent; and the Lefſo2 covenanted, 
that he ſhould have ſuch a Sewer or Dam to keep Water, he 
(the Leſſee) intending to let up a Papet-MWill, but the Com- 
miſſioners of Sewers had made the CUater-courſe ſo narrow, 
that he could not have Mater ſuiffitſent fo2 his Putpoſe ; 
and being unwilling to fue the - Leflo? upon this Covenant he 
left the Land to the Leſſoqg ; and thereupon another Perſon 
entered, and was poſſeſſed thereof, and let up a Co2n-Mill, 
and the Miller paid the Rent; and all this being known to 


the Jury who wete of the Meighbourhood, they gave the Plain⸗ 


* See Poſtea 
Parr verſus 


Niblett. 13 


Econtra, 


tiff a Shilling and no moze. | 

And tio it was moved to ſet aſive this CUrit of Jnquiry 
fo! the Smalneſs of the Damages; foz ſince this Adton of 
Covenant was bought, and the Beach afligned foz Mon- 
payment of fo much Rent in certain, the Jury were obliged 
to ſind the TUhole ; tis true, ik it had been in an Acton fo2 
Damages, they might have found Part only; and tis uſual 
to let aſive a * Mtit of Inquiry foz Smalneſs of Damages 
where no manner of Evidence is given why they ſhould be mi⸗ 
tigated, Which is this Cale. 6 09 

The Counſel fox the Defenvant inſiſted, that the Executt- 
on of a tit of Jiiquiry is not to be ſet aſide, and a new 
CUrit of Inquiry granted ko the Smalieſs of Damages 4 * 
: 1 5 y 
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by the firſt Jury, unleſs there is ſome Contrivance oz finiſter 
Management, and lo is the Caſe in Salkeld Rep. 647. 
ſſ. Jn Covenant to pap a Sum certain (as in the pꝛincipal Ik. 547- 
Caſe), and that upon Default of Payment, it ſhould be law- 
ful fo the Covenantee to enter, and take the Pꝛofits &c. 
The Defendant pleaded in Bar, that the Plaintiff did enter 
and take the P2ofits ; and upon a Demurrer to this Plea, the 
Plaintiff had Judgment, and a CUrit of Jnquiry, and (mail 
Damages; and upon a Motion, a new TUrit of Jnquirp was 
awarded, becauſe an Afton of Debt might have deen bzought 
upon this Covenant, it being to pap a certain Sum, and tn 
ſuch Action the Jury upon a CUrit of Jnquiry muſt have given 
the whole Sum, unleſs the Defendant p2oves ſomething in 
Mitigation, which was not done in that Caſe ; therefoze the 
Court looking upon it to be a Contrivance of the Jury a- 
warded a new CUrit of Inquiry ; pet thep held it to be a com- 
mon Rule. that no new TUrit of Inquiry ſhall be granted fo2 
tos ſmall Damages, if there was no Contrivance in the Cale; 
fo if it (hoald, this Inconveniency might follow, (viz) The 
ſmall Damages given by the firſt Jury might influence the 
ſecond Yurp to give greater. | | 
The Court was ok Opinion to ſet aſide this CUrit of In⸗ Curia. 
quiry, fo2 tho' the ſuppoſed Bzeach of Covenant (on the 
Plaintiff's Side) was true, (viz.) That the Defendant had 
not ſufficient 'CUater to ſet up his Baper⸗Mill, and that had 
been given in Evidence to the Jury on the Crit of JInguixy ; 
yet they could not have mitigated the Damages on that Ac- 
count, much leſs when it was not given in Evidence. 
tis true, the Leſſee left the Land fo2 that Reaſon; and 
another entered and poſlſeſſen it, which Entry, & c. might 
have been given in Evidence upon the Trial ak an Iſlue join- 
gd, but not to a Jury upon a TArit ok Inquiry after a Judg- n 
ment upon a Demurrer; neither did the Defendant give u 
pn to the Jury, but pꝛetends they knew it them- 
erves. | 
is admitted, that in Covenant where Damages are to be 
recovered, the Jury upon a Mrit ok Inquiry are the pꝛoper 
Judges ok the Quantum vf the Damages; and foz that Rea- 
ſon the Court will not ſet aſide their Inquiry, Where they 
give lmall Damages; but tis otherwiſe where the Covenant 
is fo: Payment ok Money, and the Sum is afcertained, be⸗ 
cauſe in ſuch Caſe the Sum being certain, the Jury cannot 
leſſen the Damages; and this is the conſtant Difference in 


ſich Caſes, and 'tis the ſame as ik an aſſumpſit had been 
| bzought 
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brought ko; Monep upon a Note under Hand, koz there the 
Jury cannot mitigate the Oamages ; if they do, the Court 
will ſet their Uerdi# aſide; and ſo it was done in the pzinci⸗ 
pal Caſe upon Payment of Coſts, &c. See poſtea Parr verſus 
Niblett, S. C. 915 | 


Anonymus. 
Where nn HE Plaintiff byought an Action in the Court of Com- 
pros was en- mon Pleas, and laid four Counts in bis Declaration; 


out 4 16; the Defendant demurred to one of them, and the Plaintiff 
cordia. joined in Demurrer, and had Judgment, and then he entered 
a Nolle proſequias to the other 3, but without any Miſericor- 
dia, which the Defendant believing to be erroneous, he brought 
Co. Ent. u (Crit of Erro in B. R. and aſſigned this Matter there, be- 
TOW ing a Pzecedent in Coke's Entries, that 'tis erroneous. 
Econtra. It was argued in Suppozt of this Judgment, that by the 
Statute of Jeofailes, Anno 16 Car. 2. no Judgment after 
26 & 17 . Verdict. &c. ſhall be reverſed foz want of a Miſericordia, and 
148 Ann. by the + Statute ko; Amendment of the Law, tis enafed, that 
cap. 16 no Judgment ſhall be reverſed, 02 Writ of Inquiry of Dama- 
ges ſtayed 02 reverſed by Reaſon of any Matter which would 
have been aided by any Statute of Jeofailes in Caſe of a Ver- 
_ ſo as an oꝛiginal Crit, o2 Bill oꝛ Matrant of Attozney 
Now the ant of a Miſcricordia is Matter which is aid- 
ed by the ſaſy Statute of Jeofailes in Caſe of a Uerdict ; and 
therefoze tis within the afozcſaid Act made fo2 the Amendment 
of the Law; and the Judgment is not to be reverſed where 
that Toꝛd is omitted. tee 
Curia. Ik the Entry of a Miſericordia had been neceſſary at Com: 
mon Law, there is no Statute of Jeofailes which Cures the 
Want of ſuch Entry; koz thoſe Statutes extend to Judg- 
ments entered by Confeſſion, nil dicit 02 non ſum informatus, 
but the pzincipal Judgment is neither of theſe, fo2 tis a Judg- 
ment upon a Demurrer joined. | 
Now at Common Law there was no Need of entring a 
Miſericordia in ſuch Caſes, becauſe ſuch Entry is only pro 
falſo clamore, and here is no Colour of any falſe Complaint, 
becauſe the Plaintiff ſays non vult ulterius proſequi ; and as 
fo that Caſe in the Lord Coke's Entries, many of them have 
been condemned; ſo the Judgment was affirmed. 
I 45 f 


Corniſh 
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Corniſh verſus Clerke & al. 
Scire facias 


HE Caſe, i. Two Perſons entered jointly and ſeberal⸗ — 1b 
ly into a Recognizance of 40001. Bail fo2 another; Bail jointly, 
and afterwards the Plaintiff brought a Scire facias againſt 424 « ſeveral 
both of them jointly, and had Judgment foz 4000 l. agatnſt Jaa een 
each of them. of them. 
And now it was objected, that this Judgment was erro- : Lev. 225, 
neous, becauſe a ſeveral Judgment cannot be given upon a *** 
joint Scire facias, no moze than upon a Bond. 
Tis true, a Recognizance may be joint and ſeveral (as 
this was) and ſuch a Recognizance may warrant a joint and 
ſeveral Scire facias ; but pet a ſeveral Judgment can never be 
had upon a joint Scire facias againſt each of the Cogniſoꝛs; 
fo the Plaintiff might have bꝛought a scire facias againſt each 
of them ſeparately, and not againſt both jointly. 
The Court was of Opinion, that would be to multiply Ac- Curia 
tions, and that this was the conſtant Fozm, and ſo the Judg- 
ment was — L 


King & Ux werſus ET 


N AFfon on the Cafe, &c. was bzought in the Common Where the 
Pleas by Husband and Wife, in which he declared up- nor b. hei 
on ſeveral Counts, and one of them was fo2 Yoney lent to ed in 4. 
the Defendant by him (the Plaintiff) and his Wife, — ner 
Conſent. _— 
Upon Non Aſſumpſit pleaded, the Plaintiff had a Uerdict ; 
and it was moved in Arreſt of Judgment, that the Declara: 
tion was ill, becauſe the Wife was joined in this Action with 
her pusband, which che ought not to be; and that the Jofn- 
ing her in the Aﬀton being Matter of Subſtance, was not 
helped by this Gerdick; fo2 by this Means, if the Pusband 
ſhould dfe, then what is recovered would ſurvive to her, when 
it ought to go to the Executoꝛ of the Husband. 
But the Judgment was affirmed, and a TUrit of Erroz 
being bzought in B. R. the ſame Dbjefion was made there; 
and that this Action was founded on a Contract made by the 
CUife, when by Law ſhe cannot make any Contract du⸗ sid. 346 
ting the Coverture, 
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brought ko; Monep upon a Mote under Hand, koz there the 
Jury cannot mitigate the Damages; if they do, the Court 
will ſet their Aerdick aſide; and ſo it was done in the pzinci⸗ 
pal Caſe upon Payment of Coſts, &c. See poſtea Parr verſus 
Niblett, S. C. 20 


Anonymus. 


Where n HE Plaintiff bꝛought an Action in the Court of Com- 
Pros 8 mon Pleas, and laid four Counts in his Declaration; 
our 4 Miſe; the Defendant demurred to one of them, and the Plaintiff 
cordia. joined in Demurrer, and had Judgment, and then he entered 
a Nolle proſequi as to the other 3, but without any Miſericor- 
dia, which the Defendant believing to be erroneous, he brought 


* Co. Ent. Q (Qrit of Erroz in B. R. and aligned this Matter there, be- 


8 ing a Pzecedent in * Coke's Entries, that tis erroneous. 
Econtra. Ft was argued in Suppozt of this Judgment, that by the 
Statute of Jeofailes, Anno 16 Car. 2. no Judgment after 
2 & 17 i Verdict. &c. ſhall be reverſed fo2 want of a Miſericordia, and 
5 by the Statute ko; Amendment of the Law, tis enacked, that 
cap. 16 no Judgment ſhall be reverſed, 02 tit of Inquiry of Dama- 
ges ſtayed 02 reverſed by Reaſon of any Matter which would 
have been aided by any Statute of Jeofailes in Caſe of a Ver- 
N ſo as an oꝛiginal CUtit, oꝛ Bill o2 Warrant of Attoznep 
18 ed. | 
Now the (ant of a Miſcricordia is Matter which is aid- 
ed by the laid Statute of Jeofailes in Caſe of a Uerdict ; and 
therefoze tis within the afozcſaid Act made fo2 the Amendment 
of the Law; and the Judgment is not to be reverſed where 
that Toꝛd is omitted. | 
Curia, Ik the Entry of a Miſericordia had been neceſſary at Com- 
mon Law, there is no Statute of Jeofailes which Cures the 
Want ot ſuch Entry; koz thoſe Statutes extend to Judg- 
ments entered by Confeſſion, nil dicit 02 non ſum informatus, 
but the pꝛincipal Judgment is neither of theſe, fo2 tis a Judg⸗ 
ment upon a Demurrer joined. | | 
Now at Common Law there was no Need of entring a 
Miſericordia in ſuch Caſes, becauſe ſuch Entry is only pro 
falſo clamore, and here is no Colour of any falſe Complaint, 
becauſe the Plaintiff ſays non vult ulterius proſequi ; and as 
ko; that Caſe in the Lord Coke's Entries, many of them have 
been condemned; lo the Judgment was affirmed. 
1 13; 
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r A 


Term. S. Mich. 10 Georgii, 1724. 199 


IE 


Corniſh verſus Clerke & al. 
Scire facias 


HE Caſe, f. Two Perſons entered jointly and ſeveral- — 3 
ly into a Recognizance of 40001. Bail fo; another ; Bail jointiy, 

and afterwards the Plaintiff wougbt a Scire facias againſt 429 * ſeveral 
both of them jointly, and had Judgment fo2 40001. againſt Zaialt — 
each of them. of them. 

And now it was objected, that this Judgment was erro- = Lev. 225, 
neous, becauſe. a ſeveral Judgment cannot be given upon a *** 
joint Scire facias, no moze than upon a Bond. 

*Tis true, a Recognizance may be joint and ſeveral (as 
this was) and ſuch a Recognizance may warrant a joint and 
ſeveral Scire facias ; but yet a ſeveral Judgment can never be 
had upon a joint Scire facias againſt each of the Cogniſoꝛs; 
fo2 the Plaintiff might have bꝛought a Scire facias againſt each 
of them ſeparately, and not againſt both jointly. 

The Court was of Opinion, that would be to multiply Ac- Curia 
tions, and that this was the conſtant Form, and ſo the Judg- 
ment was affirmed. 


King & Ux' werſus Baſingham. 


N Afton on the Caſe, &c. was bzought in the Common Where the 
Pleas by Husband and Wife, in which he declared up- ie Ball 
on ſeveral Counts, and one of them was fo; Boney lent to «@ in the A. 
the Defendant by him (the Plaintiff) and bis Wife, by his — aa 
Conſent. _ 
__ Upon Non Aſſumpſit pleaded, the Plaintiff had a Uerdict ; 
and it was moved in Arreſt ok Judgment, that the Declara: 
tion was ill, becauſe the Wife was joined tn this Action with 
her Husband, which ſhe ought not to be; and that the Jofn- 
ing her in the Acion being Matter of Subſtance, was not 
helped by this Gerdick; koz by this Means, if the Hugband 
ſhould dfe, then what is recovered would ſurvive to her, when 
it ought to go to the Executoꝛ of the husband. 
But the Judgment was affirmed, and a TUrit of Erroz 
being byought in B. R. the ſame Dbjefion was made there; 
and that this Action was founded on a Contract made by the 
CUife, when by Law ſhe cannot make any Contract du- sid. 346 
ting the Coverture. 


It 
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Econtra. Jt was argued in Suppozt of the Action, that this Objec: 
tion came too late, it being akter a Uerdict; and that it 
ought to be made good, if by any Conftruction it might ; 


therefoze it (hall be intended, that the pusband and TTlife 


were joint Traders, and that the lent the Money to the De: 
SITY Beſides, where a Pꝛomile is made to the ife, if the Hul⸗ 
ee fs band bzings the Action koz Himſelf and his Wife, he makes 
Roll. Abr. that Pꝛomiſe good by bis own Conſent, | 


Sid. 25. 2 Sid. 128. Allen 36. 2 Mod. 217 


Curia. The Court was of Opinion, that the Mike ought not to 
be joined in this Action, unleſs there had been an expꝛeſs Pꝛo⸗ 
miſe made to her, 02 unleſs the Cauſe of Action did ariſe on 
her Skill 02 3 


Wrotham Pariſh werſus The belt f St. Olave. 


Attachment. 2 Caſe, fl. John Richards, and his Tlife and five 

2 Childzen, were removed by an Oꝛder of two Juſtices, 

for a Contri- [COM the Pariſh of Capell to the Partſh of Wrotham in Sur- 

_ in Set- rey, that being adjudged to be the laſt Place of their legal 

1 Settlement : and akterwards upon an Appeal to the next 

Femily, Quarter Seſnons, that Ozder was quaſhed, and thereupon 
the pooz Man and his Family came back to the Pariſh of 
Capell, and by another D2zder were again removed to Vro- 
tham 4 which Oder being removed into B. R. by Certiorari, 
it was by the Conſent of both Parties referred to the Judge 
of Afſiſe, who, upon hearing the Evidence on both Sides, di⸗ 
refed, that the Matter ſhould be tried upon a feigned Iſſue, 
which was done accoꝛdingly at the next Afſiſes, and the Pa⸗ 
riſh of Wrotham had a Gerdict; and ſo both the fozmer Oz⸗ 
ders were quaſhed, 

But the Pariſh of Capell being diſſatisfied with this Uer- 
dict, pꝛocured the Pariſh Officers of St. Olave in Southwark, to 
permit this Man and his Family to dwell in a Tenement there, 
on Purpoſe that they might remove him to Wrotham, and 
accoꝛdingly they came into the Pariſh of St. Olave, and lived 
there ſome Time, and were afterwards removed from thence 
by an Oper of two Juſtices to Wrotham, which Oꝛder was 
confirmed upon an Appeal to the next Seſſions, ſo that by this 
Deans the — of Capel! was diſcharged of him, becauſe 

2 an 
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an Oder confirmed upon an Appeal, makes a good Scttle- 


ment in that Pariſh by whom the Appeal ts bꝛought, againſt 
all other Pariſhes whatſoever, | | 
It was now moved, that this laſt Oꝛder might be quaſhed, 
and fo2 an Attachment againſt the Church-wardens, 8c. of 
Capell, fo2 this Contribance. | | 
But the Court would not quaſh the Ozder, but made a Curia. 


Rule fo2 them to ſhew Cauſe on ſuch a Day why an Attach- 


ment ſhould not go; and pꝛobably when they come to ſhew 
Cauſe, they may conſent to have the Ozders quaſhed ; but 
they ſhewed no Cauſe, and lo the Rule was made abſolute. 


The King verſus The Corporation of Brecknock. 


HIS was an Jnfozmation in Nature of a Quo War. Veriis gi. 
ranto againſt Jones and Powell, fo2 pꝛetending to be 16 bon an 
Burgeſſes of Brecknock in Wales, and to ſhew by what Au- in Nature of 
thozity they claimed to be Burgeſſes, &c. ? a Quo War- 
Upon Not guilty pleaded, the Cauſe came on fo Trial at er, he 
the Aſſiſes in Hereford ; and upon hearing the Evidence, the be ſer aſide ; 
Counſel fo2 the King deſired that the Matter might be found _ the N 
ſpecially, fo that it appeared by the Charter of this Cozpo- 1. 
ration, that the Burgeſſes, and all other Officers thereof, qually di- 
ſhould be choſen de Inhabitantibus, and that the Defendants ». 
Jones and Powell, were not Inhabitants of Brecknock. 
But there being Evidence given, that the Uſage had been 
againſt the Charter, the Jury gave a general Uerdfc upon 
the Uſage, (viz.) That the Defendants were not Guilty, 
And now it was moved to ſet aſide this Uerdict, fo2 two 
Reaſons; firſt, Becauſe it was given againſt Evidence; and 


ſecondip, Becauſe the Jurp refuſed to find a Special Verdict, 


whlch they ought to have done when it was required; and 


becauſe of the Difficulty of the Caſe, this Queſtfon was re- 
ferred to all the Judges of England. 

f. Whether a Uerdict, by which the Defendant fs found 
Not guilty on an Inkozmation in Mature of a Quo Warranto' 
could be (et aſide, and a new Trial granted; and the 
Judges were cqually divided, Two againſt Two in each 
Court, ſo that not one Court was unanimous in Opinion 
of cither Side; but Sir of them were of Opinion, that 
the Gerdict might be let aſide, and Six Were of a contrary 
Opinion. | | N 

Dd and 
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And it being now moved again to ſet aſide this Uerdi# foz 
the Reaſons befoze-mentioned, the Court was of Opinion, 
that ſince this was become a Queſtion, Whether it could be 
verdi& in a done, 02 not, it ought to be determined; that it was certain 


Curia. 


criminal à TJerdict in a criminal Caſe could not be ſet aſide foz find. 


cane ger a. ing againſt Evidence; but then the Queſtion will be, Whe: 


not be ſet a- 


fide. ther this Caſe 1s criminal. 
And as to the other Reaſon fo? ſetting aſide this Gerdick, 


which is, that the Jury refuſed to find the Matter ſpecially, 
there ſcems to be ſome Colour in it; fo2 upon ſuch Refuſal, 
even a Cerdict given by a ſpecial Jury, and upon a Trial at 
Bar hath been ſet aſide; and certainly it will not be denied, 
but that a Misdemeanoꝛz of a Jury will avoid their Uerdit ; 
and 'tis a Misdemeanoz in them to refuſe the Finding a 
Special Uerdict when deſired, becauſe every Man hath as 
much Right to have a Point of Law determined by the 
Judges, as he hath to have any Matter of Fact tried by a 
Jury ; and it would be unreaſonable, that it ſhould be in the 
Power of any Jury to hinder the Trial of Matters in ſuch a 
due Method as the Law pzeſcribeg; therefoze a Rule was 
made. that the Plaintiffs ſhould ſhew Cauſe why this Uerdi# 
ſhould not be ſet aſide. | 
For the De- And upon another Day the Counſel foz the Defendants of- 
fendants, fered the following Reaſons why this Uerdict ought not to be 
why wens“ ſet aſide, and a new Trial granted. 
not be ſer Firſt, Foz that it was never yet determined, that any 
afide, Court could ſet aſide a Uerdi, 02 grant a new Trial where 
the Defendant was acquitted in a Quo Warranto bzought a- 
gainſt him fo2 uſurping any Franchiſe ; and an Inkozmation 
in Nature of a Quo Warranto is a criminal Pꝛoſecution, in 
which Pꝛoſecutions the Court will never ſet aſide any Ger⸗ 
dict, and grant a new Trial. 
+ Raym. 34. It Was (ſo adjudged in the Cale of The f King and Read, 
1 Lev. g. S. C. Which was an Jnfozmation againſt the Defendant fo2 Per ju. 
47 ty, in giving falſe Evidence at a Trial of a Cauſe in B. R. 
he was acquitted upon the Jnfozmation ; and upon a Mo- 
tion fo2 a new Trial upon an Affidavit made, that ſome ma- 
terial TUitneſſes to pꝛove the Perjury were abſent, it was 
not granted, | | 
The Caſe of The“ King verſus Sir John Jackſon, went far- 
ther than any Caſe of this Mature, which was an Action of 
Treſpals bzought by the Plaintiff Jackſon againſt one Pri- 
mate; and the Plaintiff had a AGerdick, with which the De- 
fendant Primate being not ſatisfied, he indicted the 2 
| 4 0 
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of the Plaintiff koꝛ Per jury; which being ready ko; Trial, Sir 
John Jackſon ozdered his Servants to beat and impziſon 
thoſe TUitneſſes who were to pꝛove the Perjury, ſo that they 
could not be at the Trial; and thereupon the Defendants 
were acquitted. 

Now tho all this Matter appeared to the Court, upon a 
Motion fox a new Trial, it was not granted, becauſe it was 
in a criminal Caſe in which the Parties were acquitted; but an 
— was 02dcred againſt Jackſon who was convicted 
and fined. 

And this is kikewiſe a criminal Pꝛolecution in the very 
Nature of it; tis true by the Statute of Queen * Anne, a * Anne 
Man is admitted to try his pzivate Right in an Jnfoz- ***: ** 
mation; the (Hows of which Statute are, (viz.) If any Man 
ſhall uſurp an Office in a Corporation, it ſhall be lawful for 
the proper Officer of the King's Bench Court to exhibit an 
Information againſt him in the Nature of a Quo warranto at 
the Relation of any Perſon deſiring to proſecute, who ſhall be 
mentioned in ſuch Information as Relator againſt ſuch Uſur- 
per, and to proceed as uſual, Goc. 

And tho'by that Statute, an Inkozmation hath the Qua- 
lity of a civil Action, (viz.) If the Defendant ſhall be found 
guilty, he ſhall pay Coſts; and ſo likewiſe ſhall the Relator, 
if Judgment be given againſt him; yet till the Pꝛolecution 
is fo2 an Dffence of a mixt Nature, and the civil Part can⸗ 
not be tried without the Trial of the criminal Part; and there 
is no Difference between an Information in the Nature of a 
Quo warrato, and an Information meerly criminal, as to the 
Setting aſide a Uerdict in either. | 

And hitherto ſuch Tnfozmattons have been accounted crimi⸗ 
nal Pꝛoſecutions, and that by the plain Opinion of the Legil⸗ 
lature ; fo2 'tis well known, that Actions qui tam, &c. In- 
formations and Indictments arte excepted out of the Statute 
of Jcofailes ; and the Reaſon is, becauſe thoſe are all criminal 
Pꝛoſecutions, and fo2 that Reaſon they would not have ex- 
tended to Informations in Nature of a Quo warranto ; and 9 Ann. c. 20 
therefoze it was expꝛelly p2ovided by the Legiſlature, that all ben dus ae 
Statutes of Jeofails ſhall not extend to ſuch Jnfozmations. of the Law. 

'Tis true, upon the firſt Motion of this Matter in Court, 
there were ſome other Reaſons offered fo2 ſetting aſide this 
Uerdict, fo2 ſome other Misdemeanoꝛ of the Jury, (viz.) that 
after one of them was ſwozn, and had heard Part of the Evi⸗ 
dence fo? the Pꝛolecutoꝛ, he went out of the Hall to piſs, and 
was abſent about a Minute; _ that when they all „ 
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contra to 


to conſider of a Uerdict, and could not agree, they all con- 


ſented to poll, and to find fo2 that Side on which the Ma⸗ 
jſozity ſhould fall, and that ſeven polled fo2 the Defendant ; and 
thereupon they found a Uerdict fo2 him. 

Now as to this Matter, tis of no Weight to ſet aſide 
this Uerdict, it was not ſo much as mentioned when the 
Uerdict was bzought in, noz was any Exception made by the 
Judge (who tried the Cauſe) to any of the Jury who were im⸗ 
panelled to try the like Fſſue the next Day, between the King 
and Powell. 

The chiekfeſt Reaſon ko; ſetting aſide this Uerdict was, that 
it was given agatnſt Evidence, and their Refiiſal to find a 
ſpecial Aerdick when required; fo2 it being expzeſſly pꝛovided 
by their Charter, that the Burgeſſes ok this Cozpozation 
ould be choſen de inhabitantibus, but the Uſage being con: 
trary, thep gave a general Gerdict upon the Glage, when 
they ought to have found the Matter ſpectally. 

Now in Anſwer to the firſt Reaſon, 'tis the Conſtant Rule 


never to ſet aſide a Uerdict fo2 being againſt Evidence, un- 


leſs it was inſiſted to be ſo at the Trial, eſpecially after a De⸗ 
fendant is acquitted ; and thenas to the other Reaſon, (viz.) 
their finding againſt the expꝛeſs P2oviſion of their Charter, 
when they ought to have found that Matter (pectally, they 
might have cured it by ſpecial Pleading, if they had thought 
it pꝛoper ſo to do. ; 

But this is not a Finding againſt their Charter, becauſe 
thoſe Perſong who lived within ſuch P2ecincts, and had uſual- 
ly been choſen Burgeſſes, and exerciſed other Offices in that 
Cozpozation, may pꝛoperlp be laid to be Jnhabitants 
thereof within the Meaning of this Charter; therefoze this 
Court without ſome extraowdinary Inducement, 02 great Jn- 
conventency ſhewn, will not make a Pecedent to take a⸗ 
way the Plea of Autrefoits acquit from the Subject, which 
is a Fence allowed by the Common Law againſt the Juſults 
ok Power. 

On the other Side it was argued to ſet aſide this QUerdict, 


ſer aſide the that an Jnfozmation in Mature of a Quo warranto was 


Verdict. 
*gAnn.c. 20. 


not a Criminal, but a civil Proſecution; tis true, the * Sta- 
tute is, that if the Defendant is found guilty of an Uſurpa- 
tion, the Court may fine him; but that doth not make it 
a criminal Pꝛoſecution, becauſe the Fine is only a Conle: 
quence, that the Right was not in the Perſon who is to pay 
it; fo the Right is the only Thing, and pꝛobably fo2 that 
Reaſon, the Counſel on the — Side did not ſo much as 
mention the Fine. That 


5 
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That which was now pzincipally inſiſted on was, the Find- 
ing againſt the erpzeſs Mods of the Charter. which appoints 
that the Burgeſſes ſhall be choſen de inhabitantibus of the 
Cozpoꝛation, when the Defendants were not Jnhabitaits 
thereof ; tis true, the Charter confirms the Uſages there, 
but it cannot confirm fuch ſages which are againi the cx- 
p2eſs (ods of the Charter it ſelf, _ 1 

So that the Queſtion fs, TUhether Perſons who ate not 
Inhabitants of the Cozpozation could be good Burgeſſes there» 
of by Ufage, which ought to have been found ſpectally, becauſe 
the Alage being inconſiſtent with the Charter, muſt fo2 that 
Reaſon be quite deſtroyed as in the Caſe of the King and Phi- 
lips, where there were two Charters, and the laſt contrary to 
= firſt, it was reſolved that the firſt was merged in the 
aſt. | 
So in the pzincipal Caſe, tho' it had been an ancient 
Uſage to chooſe Burgeſſes not dwelling in that Cozpoꝛation; 
pet ſuch ſage muſt be merged in the Charter, fo2 that abꝛo⸗ 
gates all the Aſages and Cuſtoms which are inconſiſtent 
— — Charter; and therefoze they can never ſubſiſt a⸗ 
gainſt it. 225 

As to the Miſdemeanor of a Juryman, tis ttue, ik he cats 
02 deinks whilſt the Uerdict is under Conſideration, he map be 
puniſhed, but that doth not make it void, tho tis other wille 
ik he abſent himſelf, becatiſe he cannot hear all the Evidence, 
ſo as to be rightly info2med of the whole; foz no Man knows 


what Part of an Argument, oz what Sozt of Evidence may 


convince him; therefoze he ought to hear the whole, becauſe 
one Part may either ſtrengthen 02 weaken the other. > 
Beſides, the Polling by the Jury is like the Fillip of Croſs 
and Plle, if Croſs fo2 the Plaintiff, if Pile fo2 the Defen- 
dant; and certainly where Uecrdifs are given by the Ma⸗ 
jozity of the Poll, they cannot be given upon due Con⸗ 
ſideration of the Cauſe ; therefoze if there was nothing elſe 
in the Caſe, that is a ſufficient Reaſon to ſet aſide this Uer- 
dict; but it could not be objected at the Trial, becauſe this 
Misdemeanoz was not then known. Ss. 
as fo2 the Caſe of Sir John Jackſon, who ozdered his 
Dervants to beat and impziſon Primate's (itneſſes, becauſe 
they ſhould not be at a Trial to pꝛove Sir John's TUitneſſes 
guilty of Perfurp ; and theretipon thoſe TWitnefles were ac- 
quitted, and no new Trial was granted; tis true, this is 
repozted in Levinz, but there is no clear Reaſon to (uppozt 
the Judgment given in that Caſe ; tis no moꝛe than fo? a Pan 


to be diſcharged of one Crime by committing another; fo2 Do 
Le 
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Defendants in that Caſe were acquitted of Perjury by beat. 
ing and impziſoning the Uitneſſes who were to pꝛove it at a 
Trial ready to come on, and no new Trial was granted, be⸗ 
1 cauſe it was in a criminal Caſe, but admitting it to be 
] ſo in a Caſe meerly Criminal; tis not ſo in an Informati-. 
4 on in Nature of a Quo warranto, fo if it ſhould, it 
would be of the utmoſt il Conſcquence to all Cozpozations, 
and it might endanger our very Conſtitution. | 
But tis not a ſettled Rule, that a new Trial can- 
not be granted in a criminal Caſe, where the Defendant 
bath been acquitted ; fo2 if the Acquittal was upon a 
Trial without due Notice, certainly a new Trial might 
be granted, and the rather becauſe no Bill of Excepti- 
ons will lie where the Crown is concerned in the Pꝛole⸗ 
cution. 
Curia. The Court firſt anſwered the Dbjeftions, and laid, as to 
the Misbehaviour of the Juryman who wag abſen, fo2 a 
Minute, it was not puniſhable, but if it was, it hall 
not avoid the Uervict, and as fo2 their Polling and gi⸗ 
ving a Uerdict where the Majozity fell, tis not like the 
Cale of the Fillip for a Shilling, if Croſs foz the Plain⸗ 
| tif, if Pile fo2 the Defendant ; becauſe that was a Uer- 
; * One of Dict which depended meerly on Chance; but the * Pot: 
4 the Judges ling was only giving Credit and Ceight to the Authozity 
| wsofs ok the greater Number of the Jury. 


contrary O- 
pinion, and a "FTIR 
that it was like the Caſe of Croſs and Pile ; for the Jury ſhould convince on another by good 


reaſoning. 


As to the Objecklon, that the Jury ſhould have found a 

Special, and not a general Verdict upon the Uſage, it doth 

not appear, that the Judge who tried the Cauſe directed them 

to find the Matter ſpecially ; fo2 he might think that there be⸗ 

ing no negative Tos in the Charter to exclude their anct- 

ent UAlages, that ſuch Cuſtoms and Uſages, which they had 

befoze the Charter, did ill ſubſiſt ; ſo that this diſcharges 

them from the Jmputation of finding againſt the Directions 

of the Judge; but if he had direfted them to find the Matter 

| ſpecially, in ſuch Caſe they ought to find it ſo, becauſe every 
IF Subjet hath a Right to have a Point of Law determined by 
A the Court, and not to have it hudled up in a general Uerdi# 


by a Country Jury, 
5 1 : | The 


Term. S. Mich. 10 Georgii, 1724. 207 


. 


The Objection which goes to the Mhole is, that a new 
Trial cannot be granted in a criminal Cauſe where the De- 
fendant is acquitted; now, whether it may be granted, oz 
not, is a Queſtion fit ta be conſidered; 'tis true, tis gene- 
rally held that it cannot; and ſa it was adjudged in Sir John 
Jackſon's Caſe, but that is a very extraozdinarp Caſe, koz 
tis inconſiſtent with Reaſon not to grant a new Trial where 
a Man is acquitted by his own Artifice of a Crime not capi⸗ 
tal, fo2 'tis (as hath been obſerved), that where a Man hath 
committed one Crime, he ſhall have it in his Power to avold 
Juſfice by committing another. 

But admitting that Cale ta be Law, then the Queſtion 
will be, Clhether a Pꝛoſecution by an Information in Na- 
ture of a Quo Warranto, is a criminal Cauſe, oz not, up⸗ 
on which Queſtion the Judges of England have equally been 

ivided, 

But now the Chief Juſtice was one of the Judges, wha 
was fo? granting a new Trial in the Pzincipal Cale; be⸗ 
cauſe, tho' this was an Jnfozmation of that Mature, pet the 
pzincipal Matter in it was Matter of Right; and the Fine tg 
be impoſed on the Uſurper, if tis found againſt him, is only 
the Conſequence of ſuch Right. 

Two Judges were againſt Szanting a new Trial, becauſe 
they held this to be a criminal Proſecution, as much as an In- 
didment is fo2 a Nuſance; fo? certainly that is criminal, tho 
'tis founded on a Civil Right. 

And two Judges were {ikewiſe of Opinion, that this wag 
finding a Gerdi againſt Law, and therefoze a good Caule to 
let it aſide; fo2 as far as this Charter differs from the 
former Uſages befoze it was granted, ſo far it extinguiſhes 
thoſe Uſlages and Conſtitutions, aud implies a Negative, 
that they (hail be no longer obſerved, ſo that the Jury have 
found a Gerdict againſt the Charter, which is a ſufficient 
Cauſe to ſet it aſide, becaule tis a Finding againſt Law. 

But as fo2 the great Point, Whether a new Trial could 
be granted upon an Acquittal of the Defendant on an Jn- 
fozmation in Nature of a Quo Warranto (as this was), 
there was no Opinion given, becauſe all the Judges of Eng- 
land were equally divided upon that Point; but it was held, 
that no Argument could be dawn from the Fine which the 
Court may impoſe upon the Uſurper if he is found guilty, 
that this Jnfozmation is a criminal JIzoſecution, becauſe 
there is a Fine impoſed on ebery Defcndant found guilty of 
a Treſpals Quare vi & armis, &c. 1 

ut 
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Judgment. 


Goods were 
reple vied 
which were 
diſtrained 
upon a Con- 
viction for 
keeping Dogs 
and Nets, 
not being 
qualified. 


ut afterwards, on the laſt Day ok Hillary-Term follow⸗ 
ing, the Chief Juſtice declared, that it was the Opinton of 
the whole Court to grant a new Trial, ik it could be grant: 
ed by Law; but it being a Point wherein the Judges had ſo 
much differed, ft ought to be well conſidered, becauſe it af: 
fefed all the Coꝛpoꝛations in England; and that ft was never 
yet known, that a Uerdi# was ſet aſide, by which the Defen- 
dant was acquitted fn any Caſe whatſoever upon a criminal 


Pꝛolecution. 


Turner verſus Turner. 


HIS was a Trial at Bar upon a keigned Iſſue diteded 

out ok Chancery, wherein the only Queſtion was, 

Whether David Turner, the Gꝛandkather both of the Plaint iff 

and of the Defendant had cancelled a Mill made by him in 
the Pear 1716, 02 not. 0 

The Caſe was thus: ſſ. David Turner being ſeiſed of Ga- 
velkind Lands in Kent, to the Galue of 4co1. had. Jflue 
George Turner, his eldeſt Son, by one Uenter ; and David 
Turner his youngeſt Son, by another Uenter, both of which 
Sons died in the Life-time of their Father David Turner, 
the Teſtatoz. — ; 

George, the eldeſt Son by the firſt Genter, left Iſſue the 
now Plaintiff, and David the eldeſt Son by the ſecond Gen. 
ter, left Jflue the Defendant; and David Turner, their Gzand- 
father, anno 1716, made a Till in Favour of George his 
eldeſt Son by the firſt Uenter, which; as was inſiſted on by 
the Plaintiff, was not cancelled by the Teſtatoz in his Life- 


time; but by the now Defendant after the Death of the ſaid 


Teſtatoz, that the Eſtate might equally deſcend between 


them. | 
But upon full P2oof, that the Teſtato2 cancelled his Till 


fn his Life-time, and ſaid, that he intended his Eſtate ſh:uld 
equally deſcend and come to both his ©2andchtldzen, the De- 
fendant had a Gerdick. FA 


The King verſus The Town-Clerk of Guilford." 


NE Burchett was convicted by a Juſtice of Peace fo2 
keeping Dogs, Nets, and Ferrets, to catch Confes, not 


being gqualifiep, &c. and by a Warrant from the ſaid _— 
4 | | E 


az A, mv — 
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his Goods were diſtrained fo2 the Fozfeiture 5 and whilſt they 
were in the Poſſeſſion of the Conſtable, and bekoze they were 
ſold, the Town-Clerk granted a Replevin to take them from 
the Conſtable. 

And now it was moved to ſet the ſaid Replevin aſide, be⸗ 
cauſe Goods thus taken by Diſlreſs on ſuch Convitions are 
irrepleviable, and fo2 an Attachment againſt the Town Clerk. 

The Court would not ſet afide the Replevin, but made a 
Rule to ſhew Cauſe why an IO ſhould not oo. 


LEI 
of © fue 22 ſe?” 4 4 
| = 3 a” . i — — 
* p "4 6 4 4 , C 
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Term. Sanct. Hill. 


Anno 10 Georgii, 1724. 


| p— 


The King werſus The Mayor of Kingſton upon 
Hull. 


ſeveral Per- 


7 ſons cannot 


to aſſemble and keep Courts, and to do the Dffice be joined in 
of that Cozpozation ; and in dꝛawing up the TUrit, — 


PON a Motion laſt Term, a Rule was made, that ne,; 
a Mandamus ſhould go to the Mayor of Kingſton 


the Clerk added theſe TUods, (viz) And to admit all thoſe ” 
to their Freedom who have a Right to be free of that Corpo- 
ration. 

And now it was moved to ſet aſide this Rule, becauſe all 
who have a Right to be free cannot be joined in one Manda- 
mus, as it was reſolved in the Caſe of the nine Common 
Council: Men of Cheſter, anno 6 Will. 3. becauſe every one 
bath a ſeparate Right ; 898 * 02 mo2e, could not be 

joined 
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joined in this CUrit ; fo2 where ſeveral are joined, there can 
be no Traverſe taken, becauſe no one is Party to it. 

Curia. The Court was of Opinton, that the Mandamus was ill, 
and not warranted by the Rule of the Court; therekoze if it 
had been returned, it ſhould have been quaſhed; but being not 
returned, it ſhall ve ſuperſeded, that the Yayo? map not be 
obliged to make a Return. 


The King verſus The Mayor of Whitchurch & al. 


Trial at Bar A Rule was made againſt the Mayor and other Officers of 
denied. the Boꝛough of Whitchurch, to ſhew Cauſe why an In- 
koꝛmation ſhould not go againſt them, being choſen into their 
1 reſpective Offices, and not dwelling in the ſaid Borough ; and 
g by a Jury of Non- reſidents being impanelled fo2 that Pur pole, 
9 | againſt. which Choice the Jnhabitants of this Borough p2o- 
4 teſted, it being contrary to their antient Uſage, as was now 
| | | ſuggeſted... | 
| The Counſel fo2 the Defendants ſhewed fo2 Cauſe againſt 
| this Rule, that all the Officers of this Bozough are to be 
conſtantiy choſen by Freeholders thereof; and that ſome of 


be of the Jury, but they refuſed to appear, pꝛetending they 
| would not ferve with thoſe who were not Jnhabitants of the 
3 N Bozough, but Dut-dwellers, and therefo2e excluded from be: 
b | ing ok the Jury ; and thereupon others were returned who 
1 would ler ve. 

That ever ſince the Pear 1641, the Out-dwellers who had 
Freeholds in the Borough, were returned Jurymen, which ap- 
peared by the Entries made in their Bozough-Books, and 
ſuch Out ⸗dwellers had ſerved in all the Offices thereof. 

That Whitchurch is an antient Borough by Preſcription, 

and that the Jury thus fmpanelled, as afozeſatd, did not ſerve 

in a Court-Leet, but in a Boꝛough Court; foz if it had been 

to ſerve in a Leet, then it muſt be by Inhabitants, but that 

in a Bowugh-Court none but Freeholders are to be of the 

Jury, which Freeholders might be Dut-dwellers, ſa as they 
had a Freehold within the Bozough. 


Z That all the Jury had Freeholds in the Bozough, and by 
$ fuch a Jury affembled at a Bozough-Court, the Defendants 
[ were lawfully choſen. 
Curia. But the Rule was made abſolute by two Judges againſ> 
f one, there being but three in Court; foz this being a Pat⸗ 
[ 8 ter of Right, it was fit to be tried by a Jury who are the 
1 


P2oper 


the Inhabitants who were Freeholders, were ſummoned to 


an aw r 
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proper Judges of Evidence; and upon another Day the 
Court was moved fo2 a Trial at Bar upon ſome Affidavits, 
that the Freehold to the Ualue of 10001. might come in 


Queſtion, but it was dented fo2 no other Reaſon, but that it 
was a Bozough Cauſe. 


The Chamberlain of London werſus Green. 


A By-Latw was made in London, that no Perſon but a P veer a 
Freeman of that City ſhould exerciſe any Trade or Art 8 a 
therein under ſuch a Penalty; and now an Action of Debt Trade, S. 
was bzought, fo2 that Penalty againſt the Defendant Green, 5* —_— a 
upon which he was committed; and upon a Motion fo2 an Muſician, 
Habeas Corpus, it was inſiſted fo2 him, that he was a Muſi. lib is « 
cian, and attended with other Maſters in Muſick at then 
Feaſt of Clergymens Sons, being employed by the Stewards 
of the laid Feaſt; and becauſe they did not likewiſe employ 
the City Muſicians, therefoze they let up this Pꝛolecution 
againſt the Defendant, and would now extend this By:Law to 
Muſick, which is a Science, and no Trade; and if this ſhould 
be allowed, they may extend it to Lawyers who are not 
Freeman, and who attend the Courts there, fo2 the Law is 

a Science, and ſo is Muſick. £ 
The Arguing of a Lawyer is Wind-Muſick, and no Handf: <= 
craft Trade, ſo the Habeas Corpus was granted. 

And afterwards upon the Return thereof, it was argued 
fo the Plaintiff, that a Procedendo ſhould be granted, fo? 
that the Commitment was good, and ſo was the By-Law ; 
and that this Court cannot try whether the Caſe of the De- 
fendant Green is within this By-Law oz not; becauſe tis tri⸗ 
able only in London where the Plaintiff muſt declare in a 
p2oper Court, and on a ſpecial Cuſtom to make By-Laws, 
— otherwiſe all ſuch Laws might be controverted in this 

On the other Side the Counſel foz the Dekendant ſaid, Econr:e. 
that the Plaintiff's Counſel had touched very lightly upon 
the String; fo2 that the Pꝛokeſlilon of Muſick was not 
within this By-Law which ertended only to Handicraft 
Trades; and that Buſick was not a Trade, but a Science, 
in which Sciende Degrees were taken in all the Univerſities 
in Europe. | 

The Court was of Opinion, that this was a good By: Curia. 
Law, and as ſuch hath _ allowed fo2 ſeveral Pears paſt ; 

e 2 and N 
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Award, 
where good. 


and therekoze a a. was granted, but with this Di- 
rection, that the Plaintiff ſhould admit the Matter to be 
found ſpecfally at the Trial, otherwiſe the Court would not 
grant another Procedendo in the like Cale. 

Afterwards the Cauſe was tried in London, and at the 
Trial a Difference was taken between Exerciſing ſuch Pandi⸗ 
crafts fo2 Lucre and Gain (which was the Defendant's Caſe) 
and Exerciſing them koz Diverſion and Amulement, and 
that the one was within the By-Law, and the other not; 
and thereupon the Plaintiff had a Uerdict and Judgment, and 
afterwards the Defendant took his Freedom. 


Morſe verſus Sury. 


N an Adion of Debt upon a Bond fo2 Perfozdmance of an 

Award where the Submiſſion was of all Aﬀions, &c. be- 
tween the Plaintiff and Defendant ; upon nullum arbitrium 
pleaded, the Plaintiff replied, and ret foxth the Award made 
by the Arbitratozg on luch a Day of all Actions between the 
Plaintiff and the Defendant and his Wife, wherein they a- 
warded, that the Defendant ſhould pay 201. to the Plaintiff 
on (uch a Dap, in full Satisfaction of all Law-Charges 
due to him by the Defendant's Wife as Executrix of one Bodi- 
ly her firſt Husband; and that both the Plaintiff and the 
Defendant ſhould equally pay the Charges of making the A⸗ 
ward, and that they ſhould erecute mutual Releaſes; and the 
Preach aſſigned was, that the Defendant had not paid the 
201. on the Day, upon which they were at Jfſue, and the 
Plaintiff had a UerdiF. 

Jt was moved in Arreſt of Judgment, that the Bond 
of Submiſſion was not good, becauſe it ſhould have been 
of all Aﬀfons between the Plaintiff and the Defendant 
and his Wife; but this was of all Actions between the 
Plaintiff and the Defendant only; ſo that if the Wife ſhould 


| ſurvive her Husband the now Defendant, ſhe is till to pap 


the Law Charges, and not the Executo2 of the Hugband; 
fo2 this Award is no final Determination as to her, no2 to 
him neither, if he ſhould ſurvive his Mike, becauſe it was in 
SatisfaFion of all Law-Charges upon the Account of the 
Wife as Executrix of her fozmer Husband, (who had put the 
Plaintiff to ſome Erpences in defending a Suit at Law) 


4 Abr. which being a perſonal T ozt, died with the Þugband, 


; It 
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It was argued koz the Plaintiff that this was a good A- Econtra. 
ward, and as to the firſt Objection, that the Submiſion wag 
of all Attons between the Plaintiff and the Defendant only, 
when it ſhould have been between them and the Wife of the 
Defendant, certainiy-the Submiſſion is good, notwithſtanding 
that Objefion ; becauſe upon the Defendant's Intermarriage 
with his Mike, who was the Widow and Erecutrir of Bodily 5.. . co, 
— Husband, the Plaintift had an immediate Demand .. 
on him. 
And the Court being ok that Opinion held the Award was Curia. 
good; and ſo the Judgment was affirmed, 


See ante 


Parr verſus Niblett. 
Parr verſus 


FTER a Crit of Jnquiry was executed, it was let purpecl⸗ 
aſide, becauſe the Jury gave too little Damages; and s. C. 
a Rule was made, that on Payment of Coſts, a nem Writ it of ln. 


of Inquiry might be executed, which was done, but without Je for coo = 
paying the Colts. little Dama- 


Therefoze it was now moved, that this laſt TUrit of Jn: 5 
quiry might likewiſe be ſet aſide, and a Rule being made fo? 
that Purpoſe, unicſs Cauſe ſhewed on ſuch a Day why it 
ſhould not, it was now ſhewed fo2 Cauſe, that the Plaintiff 
had done all in his Power to get the Coſts tared, but could 
not p2evail; and that the Defendant's Attozney pꝛomiſed 
him, that he would take Notice of executing this TUrit of 
Inquiry, as if the Coſts had been already paid; therefoze ic 
was now inſiſted, that upon Payment of Coffs, the Rule 
might be diſcharged. 

It was laid on the other Side, that this ſecond CUrit of Econtra. 
Jnquiry was to be executed vpon Payment of Coſts, and not 
otherwiſe, and that the Cofts not being paid, that Crit 
could not be executed. 

The Court o2dered the Attoznies on both Sides to attend Curia. 
the Maſter of the Office, and that the Plaintiff Could pay 
what Coſts the aſter ſhould tax, and that upon Payment 
thereof, the Rule foz ſetting aſide the CUrſt of Jnquiry ſhould 
be diſcharged. 


The 


e 44 
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The King verſus Oland. 
Upon an [ PON a Motion fo2 an Habeas Corpus to be directed to 
bus 4 Child the Defendant, to bzing up the Body of a Chtld about 


was deliver- ſix Pears old into this Court, which the (the Defendant) un⸗ 
ed to the juſtly kept from the Guardian; 


proper Guar- 


"554 The Caſe was, (viz.) This Child was left to the Care 
and Charge of the Defendant, by her Mother, when it was 
about two Years old, and hath been carefully educated by 
her ever ſince; that her Father died about ſix Months paſt, 
and left the Charge of this Child to his own Bzother, the 
preſent Guardian, who is entitled to the Eſtate, if the Child 
ſhould die without Iſſue; ſo that he is not a pꝛoper Perſon 
to be Guardian. 

Beſides, an Habeas Corpus is a Writ fo; no other Uſe 
but to ſet Perſons at Liberty, and there is no Reaſon why 
it ſhould be granted in this Caſe, becauſe the rightful Guar⸗ 
dian hath a proper Action to recover the Child; 'tis true, 
the Court ex debito Juſtitiz, is to grant it, but the Merits 
of the Cauſe ſhall not be tried upon it. 

Curia. This Child, who wants Dilcretion to chooſe a Guardian, 
hath therekoze no Liberty of Election; and in ſuch Caſe, when 
ſhe is bzought up hither by Habeas Corpus, the Court muſt 
chooſe a Guardian fo2 her; and this is not the firſt Time, that 
upon a Return of an Habeas Corpus, Perſons have been de- 
livered by this Court to them who have a Right to receive 
them; it was done by the Lord Chief Juſtice Holt, and it 
was done in the Lady Hariot Berkley's Caſe, upon the Re- 
turn of an Habeas Corpus, it being ſuggeſted, that ſhe was 
married; it was done in the Lady Rawleigh's Caſe, who 
was detained by her Husband againſt her Till, both which 
Ladies the Court left to their own Election, 'becauſe they 
were both ok Dilcretion. 

And likewiſe in that Caſe where the Lozd Angleſea deviſed 
his Eſtate to his Daughter, and appofnted who ſhould be her 
Guardian, and expꝛeſly declared in his Till, that if ſhe lived 
with her Bother, Half her Eſtate ſhould be fozfeited; yet this 
Court would not relieve; but ſhe being bzought up by Ha- 
beas Corpus, Was left to her own Choice, Whether the 
would live with her Mother, though by her living with her 

the — to foxfeit Half her Eſtate. 


. ä But 


— * 
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But in the pzincipal Caſe the Court would make no Rule, 
becauſe the Guardian was not in Court; but on another 
Day he came into Court, and then the Child was delivered 
to him without farther Argument. 


Plunkett verſus Gillmore. 


H1S was a ſpecial Action on the Caſe bzonght by the special Ac 
Plaintiff in Ireland; the Declaration was, that he 522 0 be 
(the Plaintiff) kept a Tavern in Dublin, and that the De- — « 
fendant pꝛocured a Soldier to dzeſs himſelf in UMoman's Tavern to 
Clothes, and ſo to perſonate a Woman, and then to come be . 
with another Soldier to the Hotiſe of the Plaintiff, and to 
call fo2 Tine, and ſoon afterwards he (the Defendant) pꝛo⸗ 
cured another Soldier to come inta the Room Where the 
other Two were dzinking, and to claim that Soldier in 
CUoman's Clothes to be his CUife, and by this Means to 
quarrel with the other, and to cry up the Tavern to be a 
Bau dy⸗houſe, which bꝛoͤught the Mob together, who were 
likely to bꝛeak his (the Plaintiff's) Windows, and that there 
is a Cuſtom in Dublin to cart Bawds. a 
Qhpon the general Iſſue pleaded, the Plaintiff had a Uerdick 
and Judgment in the King's Bench Court in Ireland; and 
upon a (Urit of Erro2 bzought in this Court, it was ſafd 
by his Counſel, that it did not appeat by the Plaintiff's De- 
claration, that he had any Cauſe of Action, fo2 he only ſet 
foxth, that the Mob were likely to break his Windows, 
which is no poſitive Allegation, that they did bzeak them, 
and therefoze the Judgment ought to be reverſed. 
But the Court, without any farther Argument, affirmed Curia. 
the Judgment. fo2 the Declaration ſet kozth a Cuſtom in 
Dublin for Bawds to be carted, therefoze to repzeſent a Ta- 
vern to be a Bawdy-houſe, may be injurions to his Trade as 
a Uintner, by which he may be very much damnified, and by 
Conſcquence hath a good Cauſe of Action. 


The King werſus The Corporation of Penryn in 
| Cornwal. 


[| F PON a Motion fo2 two Infoꝛmations in Nature of a Information 
Quo Warranto againſt two Perſons who p2etended to — 
be Yayozs of this Cozpozation; and upon an Affidavit, that . 


the 
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Curia. 


the Mapoz in Poſſeſſion was not duly elected by a Majozity 
of the capital Burgeſſes; there were two Rules made, that 
luch Inkozmations chould go againſt thoſe two Perſons, un- 
lels each of them ſhould ſhew ſome good Cauſe to the con⸗ 
trary, which Rules were afterwards made abſolute againſt 
both the ſaid Perſons. | 

And upon another Motion fo2 the like Inkozmations againſt 
Two other Perſons, who pzetended to be capital Burgeſſes 
of the ſaty Cozpozation, but were not, fo2 that one of them 
had not taken the Oaths to the Government, and the other 
was amoved from his Office above two Years laſt paſt, and 
yet both of them voted at the Election of the Mapoz in Pol⸗ 
ſccon, by whoſe Uotes he had a Majozity ; and the Counſel 
inſiſting that theſe two laſt Inkozmations might be firſt tried, 
the Chief Juſtice was of Dpinion not to grant them, becauſe 
at the Trial of the Right ok the Mapoꝛ, the not Taking the 
Daths by one of the Burgeſſes, and the Amotion of the other, 
might be gtven in Evidence. 

But the Counſel ſill inſſting, that there might be an In⸗ 
conveniency in this Matter, ko; if the Judge who ſhall try 
the Right of the Mayo? ſhould be of Opinion, that thoſe 
Things could not be given in Evidence at ſuch Trtal, then 
the Jury would certainly find againſt the Right of one of the 
Maos; and tis pꝛobable that though theſe two Perſons 
were not capital Burgeſſes when the Yayo? was elefed, fo2 
the Reaſons- befoze-mentioned, pet they might have done 
ſome cozpozate Acts as ſuch, and ſo might be accounted ca- 
pita] Burgeſſes de facto, and therefoze their Right as ſuch 
may: not be admitted to be litigated at the Trial of the 
Right of the Mapoz. 

And of this Opinion were the other Judges. (viz.) That 
af the Trial of the elected, the Right of the Eleckozs ſhould 
not be inquired into 02 given in Evidence; and therefoze the 
moſt pꝛoper Method was firſt to try the Right of the Elec- 
toꝛs upon an Inkozmation in Nature of a Quo Warranto, 
which ought to go againſt thoſe two ]Perſons who pꝛetended 
to be capital Burgeſſes; and thereupon it was granted to try 
their Right firſt. 


1 — 
23 »& 


ws „ x 


Briggs der ſus Greenhill and Bonger. 


Reſpaſs againſt two Defendants, fo2 Bꝛeaking and En. — * a- 
| tring the Plaintiff's Cloſe, &c. and Taking his Cat- Defendant, 
tle, &c. and converting them to their own Uſe. See. for Ta- 
Pne of the Defendants ſuffered Judgment to go by De⸗ . 
fault, and the other Defendant Greenhill juſtified the Entry verting 
and Taking the Cattle by Diſtreſs fo2 Rent due and in ar⸗ them. 
rear to Bonger, reſerved upon a Leaſe made by him to the 
now Plaintiff; and that he, the Defendant Greenhill, ſold 
the Cattle which he had diſtrained fo2 the Rent, by the Leave 
of the Plaintiff himſelf, from whom the Rent was due. 
The Plaintiff took Jſſue upon his Licence to ſell, and the 
Jury found fo2 the Defendant, (viz.) That he had Leave to 
ſell the Cattle. | EW SR 
And now it was moved, that Judgment might be entered 
ko the Plaintiff, becauſe the Dekendant's Plea was ill, in 
not anſwering the Treſpaſs; fo2 the Licenſe to (ell was on⸗ 
ly a Diſcharge of the Converſion which was ſubſequent to the 
Treſpaſs, and therefoze not anſwered by this Plea; and by 
Conſequence the Licenſe doth not cover the whole Cauſe of 
Action, but only Part of it; and that is the Converſion, 
when the Juſtification ought to go to the Mhole. 
Beſides, this being an Aion of Treſpaſs, if one of the 
Defendants in ſuch Aﬀion had pleaded Not guilty, and it 
ould be found fo2 him, yet the Plaintiff might have Judg⸗ 
ment againſt the other; and this could not be hindered by! Ce 4 '+- 
any Jſſue taken upon a collateral Point. | 2 
Tis true, in an Aﬀton of Debt 02 Covenant, Judgment | 
ſhall be arreſted where no Cauſe of Action appears koz the 
Plaintiff on the Face of the Recow; but tis not ſo in an 
Acklon of Treſpaſs againſt Two, becauſe one of them may be 
guilty of the Treſpaſs, and the other not; therefoze in the 
pzincipal Caſe the Juſtification ought to have gone to the 
* whole Treſpaſs; but here it went only to Part, and that 3 Rep. 5:. 
was to the Converſion, fo2 which Reaſon the Plaintiff ought era 
ta have Judgment. | an Eſcape in 
London; the 


Defendant juſtified the Retaking in Deworſbire : Adjudged, that the Eſcape was not an- 
ſwered. See 8 Rep. 120. | 


Beſides, this Plea is ill fo2 another Reaſon, (viz.) Be: 
cauſe 'tis not averced, that the * upon which this Rent 
was 


4 - . - 


218 


Term. S. Hill. 10 Georgii, 1724. 


Econtra, 


was reſerved, and fo2 which the Oiſtreſs was taken, is ſtill 
ſubſiſting, and not expired; koz ik 'tis, then the Diſtreſs was 
unlawful. | 

On the other Side it was argued, that this Juſtification 
was entire, and went to the whole Treſpaſs, fo2 the Entring 
and Taking the Cattle is juſtified by a Diſtreſs foz Rent, 
which Part of the Plea was admitted on all Sides to be 
good, and the Converſion was anſwered by the Licenſe which 
the Jury had found z (o that upon this Recow it doth not ap- 
pear, that the Plaintiff had any Cauſe of Action, therefore 
the Defendant muſt have Judgment. 1 

'Tis true, the other Side would diſtinguiſh this Cale from 
an Action of Debt or Covenant; but yet where on the Recozd 
it (elf it appears, that the Plaintiff in Treſpaſs had no Cauſe 
of Action, tis the ſame Thing; and tho' it ſhould be admit⸗ 
ted, that this Plea doth not cover the whole Action; pet the 
Jury having given entire Damages fo2 the Converſion as 
well as fo2 the Entry, the Plaintiff can never have Judg: 
ment on this Reco2d. FW" 

So the Judgment was affirmed. 


Mordant verſus Small. 


RROR of a Judgment given fn the Court of Common 
Pleas in an Action of Covenant bzought by the Plain. 
tiff on a Deed Poll, in which Action the Plaintiff declared, 
that in and by the ſaid Deed, the Defendant covenanted to 
pay 150001. fo2 (oa much Stock in the South Sea Company, 
which the Plaintiff covenanted to transfer on the 21ſt Day 
of September, &c. and at ſuch a Place, at which Time and 
Place the Defendant covenanted to receive the Stock; then 
he (the Plaintiff) ſets fozth the Cuſtom of that Company to 
transfer the Stock at the South-Sea Houſe, in ſuch a Method 
and at fuch Hours, and avers, that he (the Plaintift) was 
at the South-Sea Houſe, 8c. on the 24ſt Day of September, 
& obtulit then and there to transfer the Stock, and ſtayed 
there from Nine of the Clock in the Morning of that Day, 
until Two of the Clock in the Afternoon, and till the Books 
were ſhut; but that the Defendant, oz any other Perſon fo2 
him, was not there to receive oz accept the ſaid Stock, and 
to pay the Monep ad damnum, &c. 
And upon a Demurrer to this Declaration it was obje#- 
ed, that it did not appear that the Plaintiff had done all which 
he was to do, to entitle htmfelf to this Aion, _— all 
. 3 | ondi⸗ 
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Conditions and Covenants to do 02 perfozm a Thing on a 
certain Day, the laſt Hour of that Oay is the Time of the 
Perfozmance, unleſs another Time is requiſite from the Na- 
ture of the Thing to be perfozmed, oz from the Contract it 
ſelf, which (if that is the Caſe) ought to be ſhewed by the 
Plaintiff; therefoze he ſhould have ſet fo2th, that he had ac- 
tually transferred, oz tendered to transfer the Stock on the 
laſt Hour of the Day on which it was agreed to be tran(- 
ferred, and likewiſe at the very Place appointed to transfer 
it, which he had not done; tis like the Cale where one cove- 
nanted to make a Feoffment to another on ſuch a Day, and 
befoze that Day came, the Covenanto2 was diſſeiſed, yet that 
doth not diſcharge the Covenant. 

So that the Plaintiff having ſet fozxth the Method of 
Transferring, ſhould alſo have ſhewed the Time when the 
Transfer was to be made; and the rather, becauſe the 
Court cannot take Notice of any ſpectal Time foz that Pur⸗ 
poſe; therefoze, not ſhewing that he was ready at the Place 
where the Transfer was to be made, and that at the laſt Jn- 
ſtant of Time, and there and then tendered to transfer the 
Stock, his Declaration is ill. 

Tis true, he ſets kozth, that he was at the South-Sea 
Houſe on the 21ſt Day of September, & obtulit to tranker, 
&c. which is an obtulit on that Day indefinitely, and not 
2 the laſt Hour of the Day, that being the pꝛoper Time of 

ender. TIRE 

But if he had ſet kozth, that he was there from Mine in 
the Mozning till Two in the Afternoon, & obtulit to transfer, 
pꝛobably that might have related to the laſt Jnſfant of the 
Day, in which the Transfer was to be made; but he only 
ſets fozth, that he ſtayed there from Nine in the Mozning till 
Two in the Afternoon, &c. 

The Court was of Opinion, that there muſt be a Tender Curiz. 
to transfer this Stock, and that an actual Transfer was not 
neceſſary, unleſs the Perſon to whom it was to be made, was 
at the Place and Time ready to accept it; and if ſo, then 
the Time of Tender is the laſt Hour of the Day on which 
the Stock was to be transferred, and the Plaintiff having 
omitted that Time in his Declaration, cannot be entitled to 
this Action. 


„„ Pocklington 


MM. * at et, 


© ms. Me. lo ä 
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Pocklington werſus Hatton. 


IR Thomas Hatton, the Teſtatoz, made a Mill in Fa- 
vour of the Defendant, and afterwards purchaſed moze 
Lands, and then he made a Codicil, and diſpoſed ſome Part 
of his perſonal Eſtate, but did not mention the purchaſed 
Lands, | 
After the Death of the Teſfatoz, his Heir at Law, who 
was the Leſſo2 of the Plaintiff, brought an Ejeckment, and 
the Judge who tried the Cauſe being of Opinion fo2 the 
Plaintiff, the Counſel fo2 the Defendant tendered a Bill of 
Exceptions, which, as dzawn up, and ſigned by the Counſel 
on both Sives, the Judge refuſed to ſeal; and thereupon the 
Jury, by his Directions, found a general Uerdict fo2 the 


_ Plaintiff. 


Econtra. 


Curia. 


And now, upon an Affidabit made of this Matter, the 

Court was moved, that all the Pꝛocesdings might be ſet a- 
ſide, and that the Plaintiff (if he thought fit) might bzing a 
new Ejectment, 02 at leaſt, that the Court would ſay all far. 
ther Pꝛoceedings in the Cauſe, till the Bill of Exceptions 
was ſigned by the Judge. 
It was inſiſted fo2 the Plaintiff, that the Judgment was 
ſigned, and the Recozd removed by the Defendant, who had 
bꝛought a MUrit of Erro2 in the Exchequer⸗Chamber, (fo that 
the Court could not make any Rule in this Cauſe, and that 
the Defendant made this Motion fo2 no other Purpoſe, than 
that the Court would allow him Time to afign Erroys, be: 
cauſe the Judge had refuſed to ſign the Bill of Exceptions ; 
but fince the Plaintiff had a Uerdict and Judgment, and the 
Defendant was in Poſſeſſion, it was p2opoſed that he ſhould 
deliver up the Poſſeſſion to the Plaintiff; and then, if the 
Defendant thought himſelf wzonged, he might be Plaintiff in 
a new Ejectment to recover the PoſſeMon again. 

Jt was objected againſt this Pꝛopoſal, that if the now 
Defendant ſhould deliver up the Poſſeſſion, and be made 
PDlaintiff in a new Ejectment, there were ſeveral old Terms 
ſtill ſubſiſting which might ſtand in his Clay, and that the 
Writ of Erroz in the Exchequer-Chamber was not pet re⸗ 
_ ſo that this Cauſe was till under the Control of this 

ourt. 

The Court was of Opinion to grant a new Trial, if the 
Defendant had made this Motion in Time, (viz.) Befoze 

8 the 


— 
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the Judgment was ſigned, but not after, and much leſs after 
a CUrit of Erro2 bꝛought in the Exchequer-Chamber. 

And as to the Staying the Pꝛoceedings till the Judge 
who tried the Cauſe ſhould ſign a Bill of Exception, that 
map be fo2 ever, becauſe he may never ſign them; koz it hath 
been reſolved in this Court, in my Lozd Chief Juſtice Holt's 
Time, that a Judge is not obliged to ſign a Bill of Excep- 
tions, unleſs offered at the Trial, and dzawn up accozding to 
the Minutes then taken. | | 

The Defendant's Counſel perceiving the Dpinfon of the 
Court, offered to deliver up the Poſſeſſion to the Plaintiff, 
ſo as he would enter into a Rule of Court not to ſet up 
any old Terms fo2 Pears, 02 Incumbzances againſt the De- 
fendant's Title, and that he would receive a Declaration in 
Ejeckment immediately, and plead to Jſſue, ſo as a Trial 
might be made at the next Aſſizes; and if a Gerdict ſhould 
be found againſt him, then to quit the JPoſſeMon within ten 
Days after the Trial; to all which the now Plaintiff agreed. 

And at the nert Allizes this Ejectment was tried, and the 
Jury found a Ucrdict koz the Dekendant, who was Heir at 
Law, and that to the Satisfaction of the Judge who tried 
the Cauſe ; and in Eaſter-Term following the Plaintiff mo⸗ 
ved fo2 a new Trial, and to ſet aſide the laſt Clerdict, becauſe 
the Jury found a general Aerdict, when it was required that 
— 1 find the Matter ſpectally ; and accoꝛdingly it was 
et allde. | | | 

And in Trinity-Term the Court was moved koz a good 
Jury, and that a ſpecial Uerdict might be found, which the 
Court thought necefſary to determine the Law in this Mat⸗ 
ter; and a Rule was made fo2 a good Jury. 


Wright verſus Horne. In the Common Pleas. 


HE Caſe, i. The Teſtatoꝛ deviſed all that his Meſ⸗ 7 the Caſe 
ſtage in Edmonton to Francis Carter and his Þeirs, — 


and all the Reſt and Reſidue of his Meſſunges, Lands, Te: «« 
nements and Hereditaments in Edmonton, Enfield, and 
— to John Lammas, his Heits and Aſſigns fo2 
ever. 

After the Making this Mill, the afozeſaid Francis Carter, 
the Deviſee, died in the Life-time of the Teſtator, (a that 
this became a lapſed Legacy by his Death; and then the ſole 

Queſtton in Ejectment was, (Uhether this latter Clauſe 
| the 
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* Cro. Car, 

Spritt verſus 

Bruce. 

6 Rep. 16. 
Collier'sCaſe. 
10 Rep. 25, 

in Mary Por- 
tivgton'sCaſe. 


the Mill would carry over the lapſed Legacy to John Lam- 
mas, the Reſiduary Legatee, 02 whether it ſhould deſcend to 


the Heir at Law of the Teſtatoz. 


Jt was admitted, that ſuch a Reſiduary Clauſe would 
carry over a lapſed Legacy to a Reſiduary Legatee from an 
Executoz; but the Doubt was, Whether it would carry it 
from the Heir at Law. 

Thoſe who argued, that it would not, cited many Autho- 
rities in the Books, where tis exp2eſly adjudged, that on 
Deir at Law tall not be diſinherited, but by very plain and 
* clear TWozws, o2 by ſome neceſſary Implication from ex⸗ 
pꝛeſs Wows, which ſhew, that the Teikato? did intend to dil⸗ 


inherit him. 
Now, in Conſtruction of TUills, the Courts of Law al- 


ways conſider the Intention of the Teſtatoz, which they col- 


+ Caſes ad- 
judg. 8). 


Fitz. Deviſe 
22. 


BetaveenWells 
and Edwards, 


Moor 7. 
Roll. Abr. 


844. 


lect out of his TTiows; as fo2 Inſtance; in the Cale of 
+ Cranmer and Webb, upon the Till of Sir Henry Wood, 
who deviſed, that if his Daughter married the Duke of, &c. 
then his Lands ſhould be and remain to her and the Heirs of 
her Body; but if ſhe died without Iſſue, then, after her 
Death and the Death of the Duke, that they Could be aud 
remain to Sir Cæſar Cranmer, &c. She died without Jſſue, 
and the Duke ſurvived, and Sir Cæſar and Mr. Webb mar. 
ried her Siſters : Adjudged, that they ſhould take by Moie⸗ 
ties during the Duke's Life: 

So where a Man deviſed his Eſtate to bis eldeſt Son, 
and to Three moze and their Heirs, and that one of thoſe 
Thee ſhould have all the Pꝛoſits during Like; and it being 
pꝛobed, that the Deviſe was only in Truſt fo; thoſe Thee, it 
was adjudged, that they ſhould releaſe to the Son, who was 
Deir at Law. 

So in Chancey's Caſe in February laſt, where the Teſtatoz, 
after a Deviſe of ſeveral pecuniary Legacies, added theſe 
Tos, (viz.) And all the reſt of my Goods and Chattels, 
and Eſtate whatſoever, J deviſe to mp Wife, &c. Jt was de- 
creed, that the Equity of Redemption of a Copyhold of Jn: 
heritance (of him the Teſtatoz) did not paſs by that Clatiſe 
to the TUife, but it ſhould go to the Hcir at Law. 

And fo it was where the Teſtato2 deviſed Lands held of 
ſuch a Manoꝛ to his Mike, fo; Life, and likewiſe the Ser- 
vices to her fo? fifteen Pears, and all the Yano? to T. S. ak⸗ 
ter the Death of the Mike: Jt was adjudged, that the Heir 
at Law had a good Title to the Services after the fifteen Pears, 


and during the Life of the Wife. 
"i: ie | | There 


— 
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There is a Caſe in Leonard, where there ſeems to be a 
contrary Reſolution againſt the Heir at Law, but upon Cott 
- ſideration thereof it will appear to be very different from the 
Patncipal Caſe, (viz.) Jt was a Deviſe of Lands in Gages, 
fo2 the Erxecting and Maintaining a Ftee-School, and a De- 
viſe of other Lands to T. S. and his Heirs, and all his other 
Lands to IT. French, his Heirs and Aſſigns foz eber; in this 
Caſe it was adjudged, that the Deviſe of the Lands in Gages 
was void, becauſe there was no Perſon to take by that De- 
viſe, but that it paſſed to French by thoſe general Moꝛzds, 
(viz.) All other his Lands to French, tho' the Intention of 
the Teſtatoz could not be colleXed out of the Cows of this 
Mill, that they ſhould paſs to him. 5 

Beſides, this Caſe ſtands ſingly by it ſelf, and there is not 
another in all the Books to ſuppozt it; and upon due Con⸗ 
ſideration had, there is ſome Difference between that and 
the Pꝛincipal Caſe ; fo2 in French's Caſe, the Deviſe was 
void ab initio, but here it was good at the Time of the Ya- 
king this Ti, and the Teſtatoz himſelf, without a pꝛophe⸗ 
tick Spirit, could not know but that it would be good at the 
Time of his Death. | MW 

JE it ould be objected, that theſe Lands may paſs to 
Lammas by Map of executozy Deviſe, upon the Contingency 
that Carter might vie in the Life-time of the Teſtatoz, which 
he might very well intend, without a pꝛophetick Spirit; the 
Anſwer is, that fo2 Eſtates to paſs by executozy Deviſe, is 
only an Indulgence allowed by the Law, where otherwiſe 
the Clos of the TUill would be void, which is not applica- 
ble to the pzeſent Cale; becauſe there are other Lands men⸗ 
tioned in this Till, ſufficient to ſatisfy the TUowds; 


1 Leon. 251. 
Bennett ver. 
French. 


Neither are theſe Caſes (where it appears on the Face of Auen 48. 


the Tlill, that the Teſtato2 had Lands to diſpoſe at the Time 


2 Vent. 285. 


the Wit! was made) applicable to this Caſe, becauſe here 5K. .;5 


the Teſtatoz had not theſe Lands to diſpoſe at the Time of 
the Making his Tut; fo2 the CUows, (viz.) All the Reſt 
and Reſidue of his Lands to John Lammas, ate excluſive, 
and ſhall only paſs thoſe Lands which were not befoze devi⸗ 
ſed; but the Lands now in Queſtton were befo2e deviſed to 
Carter; and he being dead in the Life-time of the Teſfatoz, 
tis impoſſible fo2 him to take by this Oeviſe, therefoze they 
(hall deſcend to the Heir at Law. 


It was argued fo2 John Lammas, the Reſiduary Legatee, E «- 
that by the Deviſe of all the Reſt and Reſidue of his Lands ##'»i the 


to him and his Heirs, thoſe very Lands which were deviſed 
to 


cir, 


224 Term. S. Hill. 10 Georgii, 1724. 


Cro. Eliz. 
423. 


Curia. 


to Carter, and which by his Death in the Life-time of the 
Teſtatoꝛ, became a lapſed Legacy, were legally veſtcd in the 
ſaid Lammas; ſo it ſcems plain, that all the Reſt and Re- 


ſidue of his Eſtate, which the Teſtatoz had at the Time of 


Making his TUt!, did paſs to him by thoſe TWozds ; and why 
ould not that Eſtate, which by Poſſibility he might have in 
his Life-time, paſs to the (aid Lammas by Map of executozy 
Devile, upon a Contingency that Carter might die (as he 
did) in the Life-time of the Teſtatoz, eſpecially ſince by the 
Deviſe to Carter, the Heir at Law was diſinherited. 

Tis like that Caſe, where the Teſtato2 deviſed his Lands 
to Two and their Heirs, and one of them afterwards died, 
living the ſaid Teſtato2, the other ſhall have the hole, tho' 
by the Wo2ds of the Till the Teſtato2 intended him onlp a 
Motety, but he ſhall have the other Molety befoze the Peir at 
Law, becauſe 'tis very plain the Teſtato2 intended to paſs all 
his Eſtate from him. | | 

So where the Deviſe was to T. S. and his Heirs, and if 
he died without Iſſue, then to M. H. in Fee, and afterwards 
T. S. died in the Life time of the Teſtator, but left Iſſue: Ad: 
judged, this was a lapſed Legacy as to T. S. and that the 
Lands (ould paſs to M. H. and not to the Iſſue ok T. 8. 
becauſe ſuch Jfſue could not take by this Deviſe. 

Now fn the Pqincipal Caſe, the Teſtatoz intended, that 
Lammas ſhould take what he had not bekoze deviſed to Car- 
ter; and his Intention is clear without any Spirit of Pꝛo⸗ 
phecy, that if Carter had lived, the Heir at Law had been ef. 
frittally diſinherited, therefoze theſe general TUopds, (viz.) 
All the Reſt and Reſidue of my Lands to Lammas, being 
ſufficient to paſs them to him, and agreeable to the Jnten- 
tion of the Teſtatoz himſelf, they muſt neceſſarily paſs to 


him. 


As to that Caſe between Wells and Edwards, tis no Au: 
thozity againſt that Conſtruction which hath been made in the 


Pꝛincipal Caſe, becauſe in that Caſe the Till began with pe⸗ 


cuniary Legacies, which chews, that the Teſtatoz did not in⸗ 
tend to paſs the Equity of Redemption of a Moztgage of a 
Copyhold of Inheritance to his Mike, and fo2 that Reaſon tt 
went to the Heir at Law. 

The Court were of different Opinions, there being no 
Cale in all the Books which comes near it, except that in 
Leonard's Reports, which ought to be well conſidered ; bur 
the Chief Juſtice was of Opinion koz the Heir at Law a⸗ 
gainſt the Reſiditary Legatee; becauſe theſe TWozds, (viz.) 

3 All 
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All the Reſt, and Reſidue of my my Lands to John 2 
were erciufive-of the Lands deviſed to Carter; ſo that by bis 
Death in the Life-time of the Teſtatoz, the Legacy to him 
being lapſed, thoſe Lands muſt deſcend to the Heir at Law. 
Another Judge wos of: 8 contrary Opinion, (viz.) That it 
ſeemed very clear to him, that the Tefato2 intended to diſin- 
herit the Heir; to which Option the Chief Juſtice likewiſe 
agreed as to the Lands deviſed to Carter; but that it noth 


not follow, that becauſe he had diſinherited him of the Lands 


in Relation to Carter, therefoze he intended to diſinherit 
bim of thoſe Lands which he had deviſed to Lammas; ſo 
that this Yaterr is fit to be conſidered; and ſo it was 
adjourned. | 


 Anonymus. 


| A* Execution was taken out againſt the Teſtatoz, in 
his Lifetime, and executed akter his Deceaſe; the 
CUrit was returnable Octab. Martini, and executed on the 
 a6th Day of November, which was two Days bekoze the Re: 
turn was out: 
It was objected, that this Execution was il, being exe⸗ 
cuted after the Teſtatoz s Death, and without anp Scire fa- 
cias bꝛought, to ſhem Cauſe quare executionem non habet. 


The Execution being ſued out befoze the Teſtatoz s Death Curia. 


map be executed afterwards without a Scire facias, as was 
reſolved in Dr. Needham Caſe; and it may be executed at 
any Time before the Return of the Writ, nap, on the very 
Dap that tis returnable, aud good; and if tis executed in 
the Uacation, it hail refer to the antecedent Term, and ſo 


it ſhall, if tis executed in Term⸗time; fo is Cro. Biz. 181. 2 vent. 218 


Parker "verſus Moſſe. 


Crundell Verſus Bodily. 


IN Ejectment the Defendaut had a Uerdi#- aud Judgment, 
and Coſts taxed, and then the Plaintiff: bzought a TUrit 
of Erroz in the Erchequer⸗Chamber, and pending that Crit 


he bzought a new Ejectment; and now it was moved, that all. 259. 


he might not proceed on this Ejectment till he had paid the 
Coſts of the Firſt, 
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Econtra, 


"It was inſiſted fo? the Plaintiff, that he did not bzing this 
CUrit of Erro2 to avoid the Payment of the Coſts, neither 
was the Uerdict and Judgment againſt him in the firſt Ejeck⸗ 
ment any Bar to his bzinging another Ejectment ; tts true, 
it may be Evidence againſt him, but tig no Bar, thrrefoze 
this Motion comes too ſoon, and ought to be ſuſpended till 
the Errozs alligned are determined in the Exchequer-Cham- 
ber, and the Judgment either affirmed oz reverſed. 

The Court thought it hard that the Defendant ſhould be 
doubly vexed by the Pꝛoceedings on the TUrit of Erroz, 
and by a new Ejeckment; therefoze made a Rule, if the 
Plaintiff (ould pꝛoceed on the Ejectment, he ſhall pay the 
Gow % the Firſt, otherwiſe he ſhall not p2oceed on the 
Second. 


The King verſus Colvin. 


PON a Motion fo2 an Attachment againſt the Defen- 

vant, who is a Gaoler, ko; denying to return an Ha- 

be Corpus direfed to him, and fo2 extozting a Note from 

the Pzoſecutoz, then in his (the Gaoler's) Cuſtody, ſo as by 

Menaces and Dureſs he was fozced to comply, and give the 
Note fo2 Payment of Money to the Gaoler. 

The Court made a Rule, that he ſhould ſhew Cauſe why 

an Attachment ſhould not go. 


Nota; An Attachment iſſued cut againſt an Aſſociate fo? 
mending a Reco2d after a Motion in Arreſt of Judgment 
koꝛ the ſame Fault, which he mended ; but upon his Baking 
the Reco as it was befoze, it was mended, and paying 
Coſts, the Court, ex gratia, ſuperſeded the Attachment. 


A Motion was made to ſet aſide two Uerdizs, becauſe the 
Diſtringas's were not ſtamped, ſo that the Trials were void 
by the Stamp-AX; but the Solicitoz having got thoſe CUrits 
ſtamped befoze the Poſtea was bzought into Court, this Mo⸗ 
tion was rejected, fo2 it did not appear to them but that 
they were ſtamped; and they could not take any Notice, 
Mbether they were ſtamped, oz not, at the AM3es; if they 
were not, the Defendant ſhould have taken Notice, and in- 
fiſted on it at that Time. 


Nota; Jt was held by the Court, that tis not ſufticient to 
deliver a Copy of a Declaration to the Turnkey oz _— 
5 ere 
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where the Defendant is in Cuſtody, unleſs the Declaration 
is firſt filed in the Office; and therefoze where a Judgment 
was had upon a Declaration ſo delivered, it was ſet aſide by 
the Court. | | — 
And if Judgment is regularly obtained againſt ſuch Defen- 
dant, the Plaintiff muſt charge him in Execution within two 
Terms afterwards, and not after thoſe two Terms are ex⸗ 
pired, oz if he is charged afterwards, the Court will dif: 
charge him with Coſts. 


The King verſus Pepper. 


| A Rule of this Court was made, anno 15 Car. 2. that the 
Plaintiff ſhould ſet fozth in his TUrit oꝛ Bill an Ac e- 
tiam of the Sum fo2 which he expected the Defendant ſhould 
give Bail; and that if he bzought an Action without any 
Cauſe, on Purpoſe to hold the Defendant to ſpecial 13afl, 
he Gould be puniſhed, 
And now the Court was moved foz an Attachment againſt 
Pepper, who bzought an Aﬀion, with an Ac etiam Billz in a 
great Sum, to hold the Defendant to ſpecial Bail, where 
nothing was due, as it appeared befoze a Judge, the Plain⸗ 
tiff being ſummoned befoze him to ſhew his Cauſe of Action; 
and this was ſaid to be an Abuſe of the Pꝛoceſs of this Court, 
and conſequently a Contempt. | 
The Court held this was not ſuch a Contempt as to if Curis. 
ſue out o2 grant an Attachment againſt the Plaintiff, but df- 
— 1 if the Defendant was damnified, he might bzing 
is Action. 


Andrews verſus Harper. 


2 C. B. there is but one Scire facias againſt the Bail, and 
upon a Nihil returned there is Execution, but in B. R. 
the Courſe is to have two Scire facias's againſt the Bail, (viz.) 
A Sci. fa. and an Alias Sci. fa. but both muſt not be ſued out 
together, as foꝛmerly; fo2 the firſt ſhall be duly returned be- 
foze the Alias Sci. fa. is ſued out, which muſt bear Teſte on the 
Dap of the Return of the Firſt; and there muſt be fifteen 
Days incluſive, between the Teſte of the Firſt and the Re- 
turn of the Alias; now, in the pzincipal Caſe, the Court 
was moved to let aſide a Judgment obtained againſt the Bal 

"FW 9 upon 
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12 Will. z. 

pon 

How to pro- 

ceed againſt 

ö 25-gi 
erſons. 


Econtra. 


upon two Scire facias s bought againſt them, becauſe it did 
not appear that the Judgment was had on the Return of two 
Nihils ; and it was referred ta the Maſter to examine this 


Matter. 


Wadſworth verſus Handyſide. 


BP the Statute 12 Will. 3. tis enacted, that AFiong may 
be bꝛought in any of the Courts in Weſtminſter, againſt 
any Perſon entitled to Pꝛivilege of Parliament, immediately 
after the Diſſolution or Prorogation, until a new ]Þarlta- 
ment, oz the ſame is re-aſſumed, and immediately after an 
Adjournment of both Houſes, f02 above fourteen Days, un⸗ 
til re-afſumed; and that Perſons having Cauſe of Action a- 
gainſt any Member of the Þouſe of Commons, may have 
Pzoceſs againſt him during the Time afozeſaid, out of the 
ſaid Courts, by Summons, by Diſtreſs infinite, oz by ori- 
ginal Bill, Summons, Attachment, and Diſtreſs infinite, 
till the Defendant ſhall appear and file common Bail, &c. 
Now this being a P2oceeding in a (ſpecial Manner directed 
by this Statute againſt pzivileged Perſons, the uſual Pꝛac⸗ 
tice is, when an Action is bzought againſt ſuch p2iviteged 
Perſon, to file a Bill in Nature of a ſpecial Capias againſt 
the Dekendant, and then to ſummous him; and if he appears 
upon ſuch Summons, then the Plaintiff map declare againff 
him ag in Cuſtodia Mareſchalli; to which Declaration he 
ought to answer without any Imparlance; and in the p2in- 
cipal Caſe, the Defeudant having appeared. upon the Sum- 
mons, and filed common Bail, it was now moved, that 
he might have no Jmparlance over to the next Term. 
*Tis admitted, that this Suit was againſt a Member of 


Parliament, and that if he was not a p2tvileged Perſon, he 


might have an Jmparlance of Courſe to the next Term, 
fince the Declaration againſt him was not delivered befoze 
Cro. Animarum. 

That if a ſpecial Dziginal is bought again a Per ſon who 
hath no Pꝛubule ge, he muſt likewiſe have an Imparlance of 
Courſe ; and it would be a very pꝛoper Method to leave thoſe 
who had no Paivilege, and thoſe who were patvileged, upon 
the ſame Footing. 

As to the Act of Parliament mentioned on the other Side. 
it hath no Manner of Jnfluence an the Pꝛactice of the Court; 
it only appoints a Method to * paivileged Perſons to 


appear. 
4 But 


— 
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But admitting that the Plaintift might p2oceed in this 
Cale, as by ſpectal D2ziginal, yet that would not be a Reaſon 
againſt Gzanting an Jmparlance, becauſe the Summons is 
{fill general, and lo is the Capias; and tis not the ſpecial O⸗ 
riginal, but the ſpecial Capias which haſtens the Pꝛoceedings; 
and it would be very hard to take this as a Caſe, where a ſpe⸗ 
cial Capias is allowed to he the firſt Summons; therefoze it 
was _ fo2 the Defendant, that he might have Leave to 
impart, 


* 


The Court was ok Opinion, that the Pꝛoceedings in this Curia. 


Caſe ſhould be like thoſe in moſt other Caſes, and not to be 
influenced by the State of either Party; and that if they are 
founded on a ſpecial Oziginal, then there lies an Jmparlance 
of Courſe till the next Term. 


Long verſus Nixon. 


HIS was an Action bꝛought in London, and the Deken⸗ 
dant moved the Court to change the Venue; and a 
Rule was made that it ſhould be changed. 

And now the Plaintiff moved to diſcharge that Rule, and 
it was inſiſted in his Behalf, that this was a tranſitozy Ac- 
tion, which the Plaintiff might baing where he pleaſed ; and 
that it was by the Jndulgence of the Court, and fo2 the Eaſe 
of the Parties, that Venues are at any Time changed, and 
that it would be very inconvenient fo2 the Plaintiff if this 
Venue ſhould be changed, becauſe the Action being bꝛaug ht by 
ſpectal o2ziginal, there would be a Uartance upon changing 
the Venue, therekoze tis convenient koz the Plaintiff, that the 
Ittion Gould be tried in London. 


It was ſaid fo? the Dekendant, that tho' it might be cons Econtra. 


venient fo2 the Plaintiff, yet it might be otherwiſe fo2 the De⸗ 
fendant to have this Trial in London, aud that there could 
be no Jnconventence to the Plaintiff, tho' the Aﬀion was 
brought by ſpectal Oziginal, fo; ſuch Aﬀtons are frequently 
brought in the Court of Common Pleas, and there the Ve- 
nues are daily changed. 


The Court would not dilchar ge the Rule fo2 the Changing Curia. 


the Venue, fo? ik they ſhould, then where an Action is laid in 
London, the Venue would never be changed ; and as to the 
Uartance, the Defendant ſhall take no Advantage of it, tho' 
the Action was bzought by ſpecial Oziginal. 


DE 
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Action upon 


a Policy of 
Infurance, 


* (i. e.) De- 


ceipt. 


For the De- 
fendant. 


Vaugh. 122. 


Term. Paſchæ, 


Anno 1o Georgii, 1725. 


Knight verſus Cambridge. 


RIT of Erro to reverſe a Judgment gien koz 
| the Plaintiff in the Common Pleas in an Ac- 
tion bꝛought on a Policy of Inſurance againſt 
the Perils of the Sea, Winds, Pirates, and 
* Barratry of the Maſter; and the Jury found, that the Ship 
was loſt per fraudem & negligentiam Magiſtri. | 
The Queſtlon was, If the Ship thus loſt was within the 
Wozds of this Policy of Jnſurance ; and it was inſiſted foz 
the Defendant, that it was not; fo2 this Uerdict will not 
warrant this Judgment, becauſe Fraud is not within the ge⸗ 
neral Wows of this Jnſurance, which, like other Covenants, 
muſt have a reaſonable Conſtru#fon; fo2 if a Man ſells 
Lands, with a Covenant in the Purchaſe-Deed, fo2 quiet 
Enjoyment, without any Diſturbance, &c. certainly thoſe 
— muſt be intended to be againſt a f lawful Diſtur- 
ance. 

So that the ſingle Point is, TUhether this B2each is well 
allgned, and found in this Recozd, and that depends on this 
Queſtion, (viz.) Whether fraus & negligentia in the aller, 
is a Barratry, 02 not; now tis plain, that negligentia is no 
Barratry, becauſe Barratry is a Fraud which doth not in⸗ 
clude a Neglect ; and the Merchant hath his Remedy againſt 
the Maſter fo2 any Neglect; ſo that admitting there was a 
Negle# in the Maſter; pet if tis not within the a" 


3 
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the Inſurers cannot be charged; and fo2 theſe Reaſons the 
Judgment ought to be reverſed. 


Dn the other Side it was laid, that this Policy of Inſu⸗ Econtra, 


tance was dzawn fi as general Woys as could be invented; 
and 'tis very true, it muſt be expounded as other Covenants, 
and like the Covenant koz quiet Enjoyment, tho' in general 
CClods it extends only to a legal Diſturbance, and fo? very 
good Reaſon, that being the Diſturbance which fs only in⸗ 
tended 2 

But 'tis otherwiſe in Policies of Inſurance which were in⸗ 
vented to encourage Trade, and that Merchants might ven- 
ture moze freely, becauſe if any Loſs ſhould happen, they 
might bear it with moze Eaſe, 

Now Barratry, in its Mature, is any Rind of Cheating, 
and the Gerdict finds this Ship was loſt per fraudem & ne- 
gligentiam of the Maſter; and tis generally known, that 
Ships are never wilfully ſunk, but after ſome Barratry com- 
mitted, fo2 then they are deſtroyed to conceal the Gillanp, 
ſo that fraus & negligentia is a plain Barratry within the 
Uoꝛds of this Policy. 

Therefoze ſince Inſurances began and are upheld to en- 
courage Merchants to Trade, and that the (Uozds of this 
Policy are ſufficient to charge the Jnſurers, and there is no 
Default in the Merchant; tis unreaſonable that the wilful 
Dekault of the Maſter ould avoid this Jnſurance; therekoze 
the Judgment ſhould be affirmed. 


The Court held, that every Neglef of the Maſter is not Curia. 


within this Policy; and if he run away with the Ship oz im- 
bezil the Goods, the Merchant may have an Action againſt 
him, but pet he map p2ovide againſt it in another Manner, 
(viz.) By inſuring his Ship and Goods to ſecure himſelf a⸗ 
gainſt ſuch Acts of Barratry; koz tis reaſonable that Mer⸗ 
chants who venture a large Share of their Stocks ſhould ſe⸗ 
cure themſelves in what Manner they think pꝛoper againſt the 
Barratry of the Baſter, and all other Frauds; and this 
muſt be intended a Fraud in the Maſter, and not a bare Ne- 
glect, ſo that this Bzeach is well aſſigned, it being a general 
Rule, that it may be aſligned in as general CUo2ds as the 
Covenant is; and if it had been aſſigned per Baracterium 
Magiſtri, it had been good, but tis not neceſſaty to allgn it 
in the very Cows of the Covenant, fo? tis ſufficient if 'tis 
aſligned in the Senſe; and they all agreed, that Fraud is 
Batratrp, tho' Negligence might not; (o the Judgment was 


affirmed. 
Wilkinſon 


» ** 0 
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Wilkinſon verſus Meyer. 


RR to A arion of Covenant was bzought upon an Indenture, 
ms ag wherein the Plaintiff covenanted to transfer, and the 


Defendant to accept a Transfer of o much South-Sea 
Stock at ſuch a Time, and to pap ſo much Money foz the 
Transfer ; and now this Action was bzought fo2 the Money. 
The Defendant pleaded, that the Contrat was not regt- 
7 Geo. Seſſ a. ſtexed according to the Statute 7 Geo. by which tis enaded, 
cap. 1. 6.8. That every Contract for the Sale or Purchaſe of Subſcriptions 
| or Stock of the South. Sea Company, &c. ſhall be entered in 
] Books to be kept for that Purpoſe by the Company, to 
| whoſe Capital ſuch Stock or Subſcription did belong, and in 
| Default of ſuch Entry, every ſuch Contract ſhall. be void; 
| and ſuch Entries ſhall expreſs the Names of the Parties for 
f. whoſe Uſe ſuch Contracts were made, Gc. 
4 Now the Plaintiff in Regiſtring this Contract did not cx- 
? preſs the Names of the Parties fo2 whole Uſe it was made, 
| but that it was foz his own Uſe; and it was argued in his 
I : Behalf, that this was a good Regiſtring the Contra within 
the At, which was made on Purpoſe to pzevent doubtful 
Suits, on Account of ſo many Perſons being made Trul⸗ 
tees; and tho it may be objeed, that this Regiſiring only 
1 ſhews who hath the Benefit of the Contra then made; pet 
= . tit was the Intent of the Legiſlature, that Contracts to be 
= made at any Time after ſhould be regiſtered, '0n Purpoſe to 
1 thew who they were that had a Right to the Stock; and this 
[1 is ſufficiently chewed by Regiſtring it as befoze-mentioned. 
- ba 'Tis true, the act mentions, that the Entries of Con⸗ 
| | trats, &. hall expꝛeſs the Names of the Parties foz whole 
| Aſe ſuch Contracts were made, which Moꝛds relate to Con- 
tracts already made; but certainly it was intended, that 
Contrads hereatter to be made, ſhould be regiſtered as well 
as thoſe already made, like the (Wozd Procreatis in a common 
Settlement, which, in a ſtrick Senſe reiates only to Iſſues 
already had, pet it hath been adjudged to relate to Iſſues to 
Econtra. The Moos of the Act being plain, That the Entries, ec. 
7 ſhall expreſs'the Names of the Parties for whoſe Uſe the Con- 
| tracts were made, ſuch an Entry as in the pzincipal Caſe will 
not be good, fo tis not within the Statute, that being made 
to quiet the Minds of the People, and fo that Reaſon _ 
1 ave 
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have a favourable Conſtruction ; but the Intent of the Sta- 
tute is not anſwered by this So2t of Regtſtfring ; fo2 the En- 
tty that it was for the Plaintiff's own Uſe, map be in Truſt 
fo2 a Director of the Company at the Time of Making the 
Contract, tho' it may be fo2 his own Cle at the Time of 
Making the Entry; and the Act plainly impo2ts, that the Entry 
ſhould ſhew fo2 whoſe Uſe it was at the Time of Making the 
Contract; fo; if it was to the Aſe of any of the Directors, 
who by Fraud had raiſed the Galue of the South-Sea Stock, 
it would be void, and an Action would lie againſt him fo2 
ſo much Boney received to the Uſe of him who paid it. 

Now this Statute being made to diſcover the Eſtates of 
thoſe who had cheated the People, and to quiet their Minds, 
and to pzevent the Frauds of the Directozs, that they might 
not fo2 the Time to come have any Benefit of ſuch Con- 
tract; it ought to have as liberal a Conſtruction as the Le⸗ 
giſlature intended, therefoze the Entry ſhould ſhew fo2 whoſe 
Cle this Contract was made. 

To which it was anſwered and admitted, that this Sta: 
tute ought to be carried as far as poſſible, to obbtate the 
Frauds of the Directozs ; but there could be no Fear in 
this Caſe, that any of them could be concerned, becatiſe this 
was a Contract fo2 Lottery Annuities, which the Directo!s 
always ſubfcribed tn their own Names, but not the Ponep⸗ 
Subſcriptions. 


Econtra. 


The Queſtions are, Whether this Entty hath complied Curia. 


with the Tozds of the Act? If not, then, Whether 
the Meaning of the Act was ſatisfied oz not? And by 
thꝛee Judges againſt the Chief Juſtice, this was held to be a 
good Contract, and well entred in the South-Sea Books ; 
fo2 the whole Agreement was regiſtred, and by Conſequence 
it muſt be ſhewd who had a Right to demand the Money. 
The Intent of the Legiſlature was onlp to ſhew, that there 
was a good and a folemn Contract, ſo that the People 
might not be troubled with every trifling Bargain made at 
that Time, but only upon tegal Contracts, which were to be 
regiſtred; and what was done by the PPlaintiff, ſhews, that 
this Contra# was koz his Benefit; it ſhews, that he is the 
Perſon who had the Right; and 'tis a kozeign Suppoſition 
to ſuppoſe a Truſt fo2 a Dire02 only, becauſe 'tis poſlible 
there may be ſuch a Truſt. 


But Judgment being given fox the Plaintiff, a (Urit of Motion to 


Erro was bzought in the Erchequer-Chamber by the Deken⸗ 
dant; and in Trinity-Term following, it was moved to a: 
H h mend 


amend a 
Record 
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To quaſh 
the Proceed- 
ings againſt 
the Bail, 
Curia. 


Information 


in Nature of 


a Ouo Far- 
« — for U- 


ſurping the 
Office *f 
Mayor, 


mend the Venire facias ; fo2 this being an Action of Cove- 
nant, and the Defendant having pleaded ſeveral Pleas, and 
the Platntiff having replied to one, and demurred to the Reff, 
the Venire facias was dzawn in the uſual Fozm, (viz.) Tam 
ad triandum exitum quam ad inquirendum de damnis, theſe 
laſt TUozds, (viz.) Ad inquirendum de damnis ought to be 
ſtruck out. 

To which it was anſwered, that (f the Court ſhould give 
Leave to amend this Reco2d after a TUrit of Erroz brought, 
it is but reaſonable that the Plaintiff in the oziginal Action 
ſhould pay Coſts; fo? tis pzobable, that the TUrit of Erroz 
was bzought by the Dekendant fo2 this very Fault. 

Thereupon the Counſel fo2 the Defendant in Erroz offet- 
ed to pay Coſts, ſo as the Plaintiff would waive his Writ 
of Erroz, fo2 then it will appear, that it was bzought fo2 
this very Fault; but (f he would not waive it, then it muſt 
be bzought foz Delay; but he refuſing to waive it, the Oe- 
kendant had Leave to amend without paying Coſts. 


Webſter verſus Gearing. 


Motion was made to quach the Pꝛoceedings againſt the 
Bail, the Plaintiff Having declared foz moze than was 
contained under the Ac etiam in the Bill: 

One Judge replied, that in the Caſe of Wiatt ver /s Evans, 
anno 1694, it was adjudged to be a Diſcharge of the Ball ; 
and another Judge ſaid, that in the Common Pleas it was 
held good pro tanto; but that there being two Cauſes of this 
Kind now depending, the P2oceedings were ſtayed in this 
Cauſe till the Point was reſolved in the other. 


The King verſus Pindar. 


L PON an Inkozmation in the Mature of a Quo War- 
ranto againſt the Defendant, ko; Uſurping the Office 
of Mapoz of the Cozpozation of Penryn fn Cornwal; the 
Defendant pleaded, that he was debite electus, and ſwozn tn: 
to the (aid Dftice, &c. The Plaintiff replied, that he was 
not electus, and ſwoꝛn modo & forma, &c. as he had plead- 
ed, and thereupon they were at Iſſue, and the Jury found 
that he was debite electus, but that he was not duly ſwozn 
into the Office, &. And upon a Motion to let alive this 
4 Aerdict, 
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Uerdick, it was inſiſted, that he was not Yayo? till duly 
ſwozn, and therefoze he had uſurped the Dffice, and Judgment 
of Ouſter ought to be given and entered againſt him. 

But on the other Side it was (aid, that the Eleckion be⸗ Econtra. 
ing found to be regular, the Oefendant was intitled to a 
Mandamus to be ſwozmn; but if there is a general Judgment 
of Ouſter againſt him, in ſuch Caſe he cannot have a Manda- 
mus to be ſwoꝛn by Airtue of any pꝛecedent Elefton ; therefoze 
it would be pꝛejudicial that ſuch Judgment ſhould be entered 
againſt him; and there being Pꝛecedents in what Manner it 
ſhould be entered, the Court was moved to give ſome Di⸗ 
rections therein, ſo as the Entry of the Judgment might not 
hinder the Defendant from obtaining a Mandamus. 

But the Court gave Judgment of Ouſter, and laid, ik the Curia. 
Defendant was duly elected, let him be [wozn as he can; 
thereupon he moved foz a Mandamus, and it was granted, 


The Pariſhioners of Buckington werſus The Pa- 


riſhioners of Sevington. 


PON a Motion to quaſh an Order of Seſſions, the 
Cale was thus: | 

1. An Appzentice was bound by Jndenture, &c. to his Apprentice 

Maſter, who within two Pears afterwards bzoke, and then bired inte a 


Service after 


the Appzentice, by and with the Leave of his Maſter, was di, Mager 
hired in another Pariſh fo2 a Pear, and ſerved fo2 a whole broke. 
Pear there; which Service commencing and ending after his 
Maſter failed; two Juſtices were of Dpinton, that it gained 
a Settlement, and therefoze made an Ozder to remove this 
Appzentice from the Pariſh where his Maſter lived, and 
where he was bound Appzentice, to the Pariſh where he 
was hired, which Ozder was quaſhed upon an Appeal to the 
Seſſions, and the Man was [ent back to the Pariſh where he 
was an Appzentice. 

And it was inſiſted, that a Hiring de facto ſhould gain a 
Settlement fo2 a Man as well as a Marriage de facto would 
gain Dower fo2 a (Woman. | 

To which it was anſwered, that this Hiring could not Econtra. 
gain any Settlement, becauſe the Jndenture of Appzentice- 
ſhip was ſtill (ſubſiſting, and could not be diſcharged but by 
ſome other Deed, oz by the Seſſions, ſo that this was not 
a lawful Hiring ; and if ſo, then a Service fo2 a Pear in Pur: 
ſuance of ſuch an illegal err gain a Settlement. 

2 It 


236 Term. Paſch. 10 Georgii, 1725. 

Curia. It was admitted by the Court, that where one is bound 
Appzentice by Indenture, it cannot be diſcharged, but by 
Deed, oz by the Seffions; and that a Hiring after he is 
bound, 02 any Conſequences ariſing upon ſuch Hiring, are 
entirely voſd whilſt the Indenture (ubſiſts, and until tis de- 
feaſanced; fo2 when an Appzentice ſerves fozty Days by Uir⸗ 
tue of the Jndenture, he cannot gain another Settlement, 
tho his Maſter conſents, becauſe he had a Settlement by the 
Service under the Indenture; ſo there is no Colour to ſet 


alide the Sefſions D2der. 
Anonymus. 
To tay Pro- A Wotton was made to top the Proceedings on a Judg- 
55 ment, fuggeſting, that Part of the Money was paid, 


for char Part and that the Defendant was willing to pay the reſt into 

| 2 the A oney gurt. 

ö To whtch it was replied, that what Monep the Plafnttff 
had already recetbed, was in Diſcharge of ſome other Debts 
between him and the Defendant ; but upon pꝛoducing his Re: 
cept, it appeared to be paid indefinitely, (viz.) As ſo much 
due upon Account. 

Curia. Where a Debtoz owes Mone to his Creditoz upon ſeveral 
Accounts, he may pay Part, and apply it to any Debt ; but 
if the Creditoz denfes that he received it in Satisfaction of 
that Debt, but upon ſome other Account, then he hath Elec- 
tion to apply the Payment to what Debt he will; ſo where it 
appears that Boney is paid indefinitely, the Creditoꝛ hath E- 
lefifon to declare on what Account he received it. 

Therefoze if the Debtoz in the pzincipal Caſe would have 
this Payment applied to the Judgment, upon equitable Terms, 
he ſhould likewſffe pay oz tender all the Money due to the 

Plaintiff on ſimple Contra#, o? otherwiſe, as far as the Pe- 

nalty of the Judgment covers ſuch Debts; fox this Court 

will not compel a Credftoz by Judgment to accept a leſs Sum 
than is due on the Judgment, upon the Account of any foꝛmer 
indefinite Payments, when there were other Accounts de⸗ 
pending detween the Parties, unleſs the Defendant will con⸗ 
ſent-to-bzing in all that is due to the Plaintiff. 


3 ö Martin 
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Martin verſus Henriques. 


PON a Scire facias on a Judgment againſt the Dunct⸗ Judgmentier 


pal, he pleadcd Nul tiel Record; whereupon the Plain⸗ 


tiff produced the Reco, and the Maſter ſigned the Roll vichin four 
quod querens protulit Recordum, and the Plaintiff ſighed Pays, Se. 


Judgment the very next Day, and took out Execution, which 
upon a Motion was ſet aſide as irregular, becauſe he ought 
not to have figned the Judgment till four Days after the Re- 
cod was byotight in. 


Chriſty verſus Manucaptors of Anſtruther. 


EK PON @ Utit of Etrro2 bzonght in the Erchequer- Bail on a 


Chamber on a Judgment given in B. R. the now De⸗ 


fendants entered into a Kecognizance putſuant to the * Sta. Bail. 
tute, that the Plaintiff in Erro ſhould pꝛolecute his TUrft * 3 Jac. c. 8: 


with Effect; and ff the Judgment ſhoufy be afffrmed, then to 
pay the Oebts, Damages, and Cofts. ' | 
Afterwarvs the Judgment was affirnied, and then the 
Plaintiff bzought an Aﬀion of Debt upon this Recognizance 
againſt the Bail; and the Queſtion was, CUhether they ſhould 
be diſcharged upon common Bail; and it was ſaid by their 
Counſef, that they ought to be diſcharged, fo2 tis againf the 
Pzattice of the Court, that Bafl ſhould be required of Ball. 


It was never yer determined, that (pectal Ball is not fe: Econtra. 


quirable in an Action of Debt on a Recognizance of Bail; 
but the Reaſon of the Caſe ſeems to require it, becauſe the 
Recognizance is directly foꝛ Payment of Boney, (viz.) To pap 
the Debt if the Judgment ſhould be affirmed ; and certainly 
it was never 3 denied, that where an Action ok Debt is 
bꝛought on a Bond fo2 Payment of Boney, but that ſpecial 
Bail is always required; and rhe Reaſon is the ſame fo? ſpe- 
cial Bafl in an Action of Debt upon a Recognizance againſt 
the Bail, fox ſuch Recognizance is a Security fo2 the Pay- 
ment of the Condemnatfon:Boney, and a collateral Ander⸗ 
taking, that it chall de paid upon the Affitmance of the Judg⸗ 
ment; and the Ball upon the Recognizance cannot de dif- 
charged, but upon Payment of the Monep, fox they cannot 
tender the Principal, becanſe ſuch Render doth not lie — 

| ail 
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Debt for 
Keeping an 
Engine to 
deſtroy the 
Game. 


Bail upon a Writ of Ertoz; and ſo it was held by two 
Judges, the Court being not full. ; 


Shipton verſus Hopton. 


HIS was an Action *,* of Debt, qui tam, &c. bought 
by a common Inkozmer, on the Statute 5 Anne, 
cap. K. fo2 15 l. wherein the Plaintiff declared on two ſeveral 
Counts, one fo2 101. foz killing two Partridges, the other 
fo2 51. fo2 Keeping an Engine to deſfroy the Game, not be⸗ 
ing qualified, &c. Virtute ſtatutorum hujus Regni ; upon Nil 
debet pleaded, the Plaintiff had a Uerdict fo2 51. only; and it 
was now moved, that he might enter the Gerdict on either 
of the Counts, becauſe the Defendant intended to move in 
Arreſt of Judgment ; fo2 tho' he might not be qualified by the 
Statutes of this Land to keep a Gun, pet if he is otherwiſe. 
qualified by Law, he fs not ſubject to this Penalty. | 
Now he map be qualified by Law, as being Huntſman to 


a Mobleman, who, in coming up to the Parliament, may 


+ 8 Geo. 
cap. 19. 


The Agree- 
ment was in 
the Copula- 
tive, and the 
Breach was 
aſſigned in 
the Disjunc- 
tive. 


kill a Deer in any of the King's Fozeſts; and this he may 
do by the Fozeſt-Law, which is Part of the Law of this 
Realm; and fo2 this Reaſon the Plaintiff was ozdered to 


enter his Judgment. 


— — 


—— 


** This Action is given by the Statute f 8 Georgii, by which tis enacted, that 
where an Offence ſhall be committed againſt any Law for preſerving the Game, 
and the Offender liable to pay a pecuniary Penalty, upon a Conviction before a 


Juſtice, the Perſon may ſue for it by an Action of Debt. 


Burges verſus Bradſhaw. 


HE Caſe, ſſ. By Articles made between the Plaintiff 

and the Defendant fo2 a Hozſe-Watch, it was agreed, 

that the Plaintiff ſhould ride without Whip or Stick, or other 
Weapons, except Boots and Spurs; and in an Action 
brought on theſe Articles, the Plaintiff ſet fozth in his De⸗ 


claration, that he mounted the Hozſe ſine flagello & Baculo 
vel aliis armis, and did ride in forma prædicta; the Plaintiff 


had a Uerdict ; and now it was moved in Arreſt of Judgment, 
that this Declaration was not purſuant to the Articles of A. 


greement, fo2 that was to ride without Whip or 2 
3 other 
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other Weapons, in the Disjunctive, and the Declaration is 
fine flagello & baculo in the Conjunctive. 

And this Caſe was compared to ſome Caſes which were 
adjudged upon TUagers in the late Tlars, (viz.) That the 
Engliſh would beat the French without the Help of the Ger- 
mans 02 Dutch; and in an Action bzought fo2 the Money won, 
the Plaintiff laid in his Declaration, that the Engliſh did beat 
the French without the Help of the Germans and the Dutch; 
and this was held ill. | : 

Jt was objected on the other Side, that there is a Caſe in 
* Cro, Eliz. where the Defendant was by Agreement to pay 
ſo much Money when ſuch a Ship arrived in ſuch a Port; 
and the Occlaration was, that the Ship arrived ad Portum, 
inſtead of in Portu; and this was moved in Arreſt of Judg- 
ment, but not allowed, which is very true, becauſe the Pꝛe⸗ 
poſi tion Ad ſignifies At 02 In. 

'Tis true likewiſe, that Deeds (as it was ſaid on the 
other Side) ought to be favourably conſtrued; and the Rea- 
ſon is, becauſe they are made by the Conſent of the Parties; 
but it doth not follow from thence, that Declarations ought 
to have a favourable Conftruction; fo2 the Reaſon is not 
the ſame, becauſe they charge the Defenvant in an adverſary 
Manner. | | 

Beſides, the Riding without Whip and Stick alters the 
whole Senſe of the Articles, foz he may ride without both, 
but ill he may ride with one of them; therefoze the Plain⸗ 
= ſhould have laid in his Declaration, that he rid without 
cither. 


. Cro. Eliz. 
229. 


To which it was anſwered, that it was neceſſary at the Econtra. 


Trial to p2ove, that he did ride without either, fo2 other: 
wile the Plaintiff could never have a Uerdict; therefo2e it 
muſt be intended, that this was p20ved at the Trial; and 
there are ſeveral Caſes to warrant ſuch Intendments ; to Ju⸗ 
ffance in one: 

fl. Indebitatus Aſſumpfit was bzought fo: Money received 

upon Account; after a Cerdiit fo2 the Plaintiff, it was mo: 5 
ved in Arreſt of Judgment, that this Action would not lle, 
but an Action of Account; fo2 if a Man receives Money to 
account, 'tis not to be demanded as a Duty from him till he 
bath neglected 02 refuſed to account; and this muſt be ſet 
foꝛth in the Declaration; but it was adjudged, that the De⸗ 
claration was helped by the Uerdict, and that it ſhall be in⸗ 


Poulter ver. 
Cornwall. 


Salk. 9. 


tended he refuſed to account, 02 had done ſomething to make 


him an abſolute Debtoz. 


If 
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Curia. Ik the Terms of the Agreement had not been pꝛoved at 
the Trial, the Plaintiff could not have a UGerdick; ſo it muſt 
be intended that the Agreement was ſufficiently pꝛobed; and 
there are ſeveral Caſes wherein it hath been adjudged, that 
where Tlozds may be taken in a double Senſe, the Court, 
after a Uerdi#, will always conſtrue them in that Senſe 
which may ſuppozt the Uerdict; now here the Jury found, 
that the Plaintiff did ride fine flagello & baculo vel aliis Ar- 
mis, in which the Disjunctive Vel in the latter Part of the 
Sentence, qualifies the ConjunFive Et, and disjoins that Co- 
pulative ; ſo that it ſhall be taken in a disjunckive Senſe ; (o 
Judgment was gfven fo2 the Plaintiff, 


Eaſt-India Company verſus Ellis. 


Writ of In- FTER a Judgment by Default fo2 the Plaintiff, and a 

e ag Tarit of Inquiry bzought, it was moved, that it might 

the Chief be executed befoze the Chief Juſtice, at the Sittings at Guild- 

Juſtice, hall in London, the Action being bzought fo; 200co1. and a 
Rule was made accowingly. | 


Hutchiſon verſus Smith. 


The Plaintiff /” HE Caſe, ff. One T. S. was arreſted at the Suft of 

wry yn the Plaintiff Hutchiſon, and smith the Defendant be: 
came Bail to the Sheriff fo the Appearance of the ſaid I. 8. 
at the Return of the TUrft 5 but befoze any farther Pꝛoceed⸗ 
ings, Hutchiſon died; pet his Attozney took an Aſſignment 
of the Bail-Bond, and pꝛoceeded to Judgment and Execu⸗ 
tion againſt the Bail; and now the Court was moved to ſee 
aſide theſe Pꝛuceedings as irregular; and the Matter being 
fo repozted by the Maſter, they were ſet aſide, 


The King werſus Dunbarr. 


auen, TT P ON 1 the Cale appeared to be as 
2 olloweth: 

2 fl. The Defendant Dunbarr was a Puiſoner in the King's 
who was ta- Bench, and charged in Execution there at the Suit of one 
Eſraps-war- Pilkington, and afterwards was turned over to the Fleet, 
rant. and there likewiſe charged in Execution at the Suit of the 


4 | fame 


6— 
** 
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ſame Party; and on the 3oth Day of January laſt was taken 
in Leiceſter Fields upon an Eſcape- Warrant ſigned by one of 
the Judges of B. R. and then he inſiſted on a Day Rule, but 
upon Search there was none fo2 that Day ; thereupon, as he 
was carried thꝛo' the Old Baily towards Newgate, the Officers 
of the Fleet reſcued him. | 

And now upon a Motion fo2 an Attachment againſt them, 
and that Dunbarr might be taken out of the Fleet and ſent 
to Newgate; it was inſiſted fo2 him, that he being charged 
in Execution in the Fleer, could not be taken by an Eſcape- 
Warrant iſſuing out of the Court of King's Bench. 

Beſides, he thought he had a good Day-Rule, fo2 his 
Name was entered in the Petition fo: Day-Rules on the 
zoth Day of January, but the Clerk did not come in Time 
to have it read in Court that Day. 
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As to the Dbjectton, that this Man being charged in Exe⸗ Curia. 


cution in the Fleet (which is the Puſon of the Court of 
Common Pleas) cannot be taken by an Eſcape-Warrant 
ſigned by any of the Judges of the Court of Ring's Bench; 


—_— 


it appears to be otherwiſe upon Reading the * Statute, by * : Anna, 
which tis enaﬀed, That if any Perſon charged in Cuſtody p. © 


in the King's Bench or Fleet, in Execution, or on mean Pro- 
ceſs, Oc. ſhall go at large, upon Oath made thereof in Wri- 
ting before the Judge of the Court where the Commitment, 
Action, Judgment, or Execution was, ſuch Judge ſhall com- 
mit the Perſon eſcaped to the common Gaol of the Coun 
where retaken, there to remain without Bail till diſcharged 
by Law. 

80 that any Judge of the Court where the Action was 
brought may grant an Eſcape-TUarrant; and a Judge of the 
Common Pleas map grant it, though the Pꝛiſoner is turned 
over and charged in Exccution in the King's Bench, and (6 
vice verſa. | 

as to the Entry of his Name in the Petition koz a Day- 
Rule it ſignifies little, unleſs tis read in Court; therekoze 
an Attachment was granted againſt thoſe who reſcued Dun- 
barr, and a Rule was made, that he Chould be taken out of 
the Fleet and (ent to Newgate. | 


I i Cloud 


| 
: 
| 
\ 
| 
| 


| * a 
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Cloud verſus Nicholſon. 


Two were - HE Cale, Cf. Two were jointly bound in a Bond; and 
apr in an Aion bꝛought againſt one alone, the Plaintiff 


the Action had a Uerdick; and it was now moved in Arreſt of Judgment, 

1 that tho' this might have been pleaded in Abatement of the 

"Sum" one. Action, yet ſince it appears upon the Face of the Reco2d in 
which the Bond was entered, that the Plaintiff had no Right 
againſt one alone, he cannot have Judgment. 

Curia. The Court Were of Opinion, that it did not appear on 
the Recozv, that the other ſigned, ſealed, 02 delivered this 
Bond; but admitting it did appear that he ſigned and ſealed 
it, yet if it doth not appear that he delivered it, tis the 
Bond of the Defendant alone, tho' another is named therein 
with him, fo2 tis not his Deed without the Delivery. 


Boſtock werſus Boſtock. 


Money paid HE Caſe, upon the Maſter's Repozt, was as fol- 
e ere J. loweth: 
ft. A Bond was dated in the Pear 1706, conditioned fo? 
Payment of a certain Sum of Monep, and in the Pear 1709, 
100 J. Part of the Maney, was pald; and by Jndozſement, 
reciting, that there was 31 l. Jntereſt then due, tis expꝛeſled 
to be paid in Diſcharge of the Pꝛincipal; and now the Que⸗ 
ſtion was, TWhether the 31 1. Jntereſt then due, ſhall be ta- 
ken to be Part of the 100 l. then paid; if it is, then ſo 
much Jntereſt is diſcharged, and by Conſequence ſo much 
continues Part of the Pqincipal fill, foz which Intereſt 
muſt be paid; whereas, if the 311. Jntereſt was not dil⸗ 
charged, no Jntereſt would be due fo2 it, becauſe tis ozigt- 
nally Jntereſt. 
The Court ſeemed to incline, that the 1001. then paid 
Gould be in Diſcharge of the Jntereſt then due, and fo2 the 
Reſidue in Dilcharge of ſo much of the Pꝛincipal. 


2 Hawker 
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Hawker verſus Hinton. 


| PON @ CUrit of Erro2 of a Judgment in the Common * 
Pleas, the Erro: afligned was, a Variance between entered at 
the Oziginal and the Declaration, the one being Jemimman, any Time. 
the other Jememman Force. | 
On the other Side it was ſaid, that the Necozd was Econtrs, 
right; and upon pꝛoducing ft, ſo it was, but it was of an- 
other Mumber-Roll. 
Then it was objecked, that the Oziginal was, anno 7 Geor- 
git, and the Declaration was Anno 9, and no Continuances 
entered between the one and the other. 
To which it was anſwered, that the Continuances might 
be entered at any Time, and that when entered the Plaintiff 
is intitled to his Judgment. 
The Court was of Opinion, that the Attozney ought to Curia. 
be puniſhed ko: making up a ſecond Recozd, but that the 


Plaintiff muſt have his Judgment. 


Crowther verſus Whear. 


Cire facias was bzought againſt the Bail, and their Attoz- * 
ney demanded Oyer of the Krit, and ſaw many Raſures d led, 

and Interlineations in it, and foz that Reaſon he did not this isa great 
make any Defence, but now moved the Court, that all the Mife=es- 
Pꝛoceedings thereon might be quaſhed, 

The Court was of Opinion, that this was no Szound to Curia. 
quaſh the Pꝛoceedings, fo2 if any Alteration was made in a 
Thing immaterial, after the Sealing the Wric, there is no 
Harm done; and ik in any Thing material before the Writ 
was ſealed, pet that will not vitiate it; ſo the Court would 
not quaſh it, o2 any Pꝛoceedings thereon, but ſaid, ik the 
Motion had been made againſt the Clerk who raſed it, and 
it appeared to be done after the TUrit was ſealed, tis a Mil⸗ 


demeano?, and puniſhable. 


I i 2 Anonymus. 


= 
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Where the 
Plaintiff 
muſt have a 
prerogative 
Adminiſtra- 


tion, or take tog, 


Anonymus. In the Court of Exchequer. 


N an gälon of Debt againſt the Sheriff, the Caſe was 


thus: 
ſſ. A. by his Laſt Will and Teſtament made B. his Execu⸗ 
and died; the Executo? pꝛoved the ill befoze the Com- 


Adminiſtra- Mifſarp of the Biſhop'of Litchfield, and as Executoz of A. 


tion in that 
Dioceſe 
where the 
— 
was entered 


Econtra. 


Curia. 


Cro. Eliz. 
472. Byron 
ver, Byron, 


bought an Action againſt C. and obtained a (erdil and Judg: 
ment, and thereupon C. was taken in Execution upon a Ca. 
ſa. and committed, and afterwards eſcaped. 

Then B. the Executoz died Jnteſtate, and D. took out ad. 
miniſtration cum Teſtamento annexato de bonis non of A. fn 
the Dioceſe of Litchfield, and bzought this Action of Debt 
againſt the Sheriff koz this Eſcape, who demurred, fo2 that 
the Judgment being the Foundation of this Action, and that 
being entered in Middleſex, the Plaintiff could have no Right 
to it by Uirtue cf an Adminiſtration taken in the Dioceſe of 
Litchfield, which as to this Demand was void, fo2 he cught 
to have a pꝛerogative Adminiſtration. 

But the Counſel fo2 the Plaintiff inſiſted, that this Action 
would lie fo2 two Reaſons : 

(1.) Firſt, becauſe the Eſcape which was in the Dioceſe of 
Litchfield was the Pyincipal and immediate Cauſe of the Ac- 
tion, and the Judgment let fo2th in the Declaration was on- 


ly an Jnducement to it. 


(2.) The other Reaſon was, that it was not in the Power 
of the Executoz to alter the Condition of his Teſfatoz, lo as 
to put the Adminiſtrato2 to take out a prerogative Adminiſtra- 
tion; fo2 he took it cum Teſtamento annexato; ſo he ſhould 
have it in the ſame Condition it was in at the Death of the 
Teſtatoꝛ; and one of the Barons was of that Opinion. 

But thzee of the Barons, of which the Chief Baron was 
one, were of Opinion, that the Plaintiff could not maintain 
this Action without taking out a pꝛerogative Adminiſtration, 
02 an Adminiſtration where the Judgment was entered, and 
that was in the Dioceſe of London; that it was abſolutelp 
neceſſary he muſt take out Adminiſtration ſomewhere, and 
that there could be no Inconveniencp in taking out Admint⸗ 
ſtration above, accozding to the Caſe in Cro. Eliz. where it 
was held, that a Man dying in one Dioceſe, and having a 
Bond in another Dioceſe, in ſuch Caſe there muſt be a p2ero- 
gave Adminiſtration, becauſe the Debt doth not kollow the 

5 Perſon, 
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Perſon, but 'tis a Debt where the Bond is at the Time 
of the Deceaſe of the Jnteſtate; Z | 
So in Salkeld it was held, that Adminiſtration granted Selk. 40. 

by the Archdeacon of Dorſet could be no Title to a Tudg- * 
ment in any of the Courts at Weſtminſter; 'tis true, a ; 
ill of a perſonal Eſtate which lies in a fozeign Cotntry, f Ver» 59-. 
and none in England, map be + p2oved in that Cotiniry where == oh 
the Eſtate is, and need not be p2oved here. 


Rex werſus Burridge. 


Rule of Court was made, that the Sheriff of the Coun⸗ Special fur; 
ty of Devon. ſhould bzing the Frecholders Book befoze 5. Coates 
the Maſter of the Office, and that he ſhould return fozty:erght challenge. 
Men, and that cach of the Parties ſhould be at Liberty to 
ſtrike out Twelve, and that the Maſter ſhould appoint the 
Twenty four remaining to be returned by the Sheriff to try 
the Tſſue joined between the Parties. 

This Rule was made by Conſent, and aftcrwatds when 
the Parties attended the Maſter, the Dekendant ruck out 
ſome Hundredors, and at the Trial he challenged the Array 
fo! MUant of Hundredors; and the Judge of Aſſiſe allowed 
the Challenge, and directed, that the Plaintiff in the Action 
might take what Remedy he could by Law. | 

Thereupon it was now moved koz an Attachment againſt 
the Dekendant, fo2 that this Challenge to the Array was a 
| Breach of the Rule of Court, and a Contempt thereof, 

And it was argued fo? him, that his Entring into this For the De- 
Rule did not take from him the Liberty of Challenging the fendant. 
Jurp ; ik it did, it muſt be by Implication, which could ne- 
ver be a good Foundation fo2 an Attachment; fo2 the Cauſe 
to iſſue out an Attachment ſhould be as certain as the Cauſe 
to warrant a Judgment, and there was never yet an Attach- 
ment granted in ſuch a Caſe. 15 | 
There are Rules where there was an cxpzeſs Jnjunffon 
not to challenge; and there are other Rules where it was in⸗ 
ſiſted on, but denied, as in the Caſe of The King verſes Tiffin, 
Paſchæ 29 Car. 2. a Rule was made (as in this Caſe) fo? 
Striking a Spectal Jury; and Jones Attorney General, 
moved, that it might be inſerted in the Rule, that neither of 
the Parties ſhould be at Liberty to challenge the Array ; but 
it was denied; and it was not at that Time petended, that 
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Judgment 
given by a 
Judge of Aſ- 
iſe afrer he 
came to 
Town, 


Econtra. 


this was implied in the Rule, fo2 if it had, he need not have 
moved the Court, that it might be expzeſſed. 

In the Caſe of The King verſus Sheriff, anno 1 Georgii, 
theſe Clozdds were added to the like Rule, (viz.) That neither 
Party ſhould challenge, &c. But admitting this was im: 
plied by the Rule, pet the Defendant cannot be ſaid to be 
guilty of a Contempt fo Challenging the Array, fo2 tis no 
moze than an Jnadvertency, oz a Miſtake of the Senſe and 
Meaning of the Rule. | 

Now the different Tay of Ozawing up theſe Rules, ſhelw- 
eth, that there muſt be an crpzeſs Conſent of the Parties 
not to challenge; otherwiſe no Attachment will lie fo; Chal- 
lenging, neither will ſuch Conſent take away any legal Ob⸗ 
jettion the Party hath to challenge; and if ſuch a Rule (as in 
the pzinctpal Caſe) would ſerve, what Keaſon can be given 
why an crp2eſs Conſent ſhould be put in ſo many Rules foz 
Striking Special Juries. 

Beſides, this Matter hath received Judgment already, foz 
the Rule was p2oduced at the Aiſes, and pleaded in Bar to 
this Challenge, and the Defendant demurred to it, and the 
Plaintiff joined in Demurrer; and when the Judge came to 
Town he gave Judgment foz the Defendant, at which the 
Chick Juſtice ſeemed to be lurpziſed, that a Judge ſhould give 
Judgment after he came to Town; but the Counſel fo2 the 
Defendant ſaid he might, when it was by the Conſent of the 
Partics; as where a Uerdit is found, and the Judge takes 
Time to conſider what Judgment to pzonounce, oz what 
Fine to ſet; and fo2 theſe Reaſons it was inſiſted, that no 


Attachment ſhould go. 


It was inſiſted fo2 the Attachment, that this Challenge 
was a Contempt to the Court, and a Beach of their Rule, 


. fo2 that was, that the Maſter ſhould appoint Twenty-four to 


be returned by the Sheriff to try the Jſſue ; now this Chal- 
lenge to the Array deſtroped this Rule, fo2 it was a Superſe- 
deas of the whole Return, like a Rule of Court o; Bond to 
ſtand to an Award; pet if the Partp retrafg the Submiſſion, 
tis a Beach of ſuch Kale, and a Foxfeiture of the Bond, 
both which are implied in the Submiſſion, fo2 qui adimit me- 
dium deſtruit finem, | 

The Defendant might have taken a Challenge to the Polls, 
but he knew that would be ſupplied by Taleſmen; therefoze to 
make all ſure, and to pꝛevent the Trial, he took a Challenge 
to the Array for Want of Hundredors, and this with an Air 


3 | of 
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of Jnſolence, after he had been ſummoned to appear befoze 
the Chief Juſtice of this Court, and had his Opinion, that 
he (the Defendant | could not flrike out all the Hundzedozs; 

ko: Which Reaſons it was tnſiſted, thar the Attachment 

might iſſue. 

The Court was of Opinion, that the Defendant was Curi⸗ 
guilty of a pꝛemeditated Contempt, becauſe his Challenge 
drawn up in Fozm, and arraigned at the Ames, ſhews his 
Deſign was to put off the Trial. 

As to the Rule made in this Caſe, it may be without the 
Conſent of the Parties, as well where the Trial is by Niſi 
prias as at Bar, and that likewiſe in Criminal Caſes as well 
as Civil, and without any Jnfringement of the Liberty of the 
Subject, but rather fo2 the Sake of Juſtice, and to pzeſerve 
their Liberties; and if ſuch Challenges are good, theſe 
Rules would be avoided and made uſeleſs, which is a Con- 
tempt of this Court; and the Caſe cited between The King 
and Tiffin, to ſhew, that the Party map challenge, if tis not 

erxpꝛelly pꝛohibited in the Rule, is wzong ; foz tho' tis not ex- 
preſſed. pet if it be necifſartly implied, the Power of Chal- 
lenging is taken away ; fo2 otherwiſe theſe Rules would be to 
little Purpoſe. 

Now this Rule is, that the Iſſue ſhall be tried per reſi- 
duum Juratorum, but Challenging the Array .is as much as 
to ſay, it ſhall not be tried by that Jury, and that the She⸗ 
riff ought not to return them, when he was bound by the 
Rule to return thoſe, and no other. 

Now, as the Court hath a Power to fnfozce Obedience to 
their own Rules ; tis but reaſonable they ſhould puniſh thoſe 
who bzeak them; ſo the Rule was made abſolute fo2 an At- 

Atterwards the Defendant Burridge gave Bail on the At- 
tachment, and Mr. Crews, who was his Attomey and Under: 
Sheriff, was one of the Ball; then the Pyoſecuto? moved, 
that the High Sheriff might return the Jury to try this 
Cauſe, becauſe the Under-Sherifft, who hath Retorna Bre- 

vium, was Attomey in the Cauſe and Bail cn the Attach- 
ment; and a Motion wag made koz a Special Jury; and a 
Queſtion being put, TUhether that could be granted without 
the Conſent of the Parties; the Maſter of the Office was 
oꝛdered to ſearch fo? Pꝛecedents; and he repozted, that a- Special Ju- 
bove thirty Pears ago there were ſeveral Pꝛecedents fo? Spe- r 
cial Jurtes upon Trials by Niſi prius, without Conſent — Parties. 
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the Parties; but that in the laſt thirty Years there were ſe- 
veral Motions made fo2 that Purpoſe, but always denied. 

To which the Chief Juſtice anſwered, that if the Court 

could once grant Mottons fo2 Special Juties, without the 
Conſent of the Parties, to try Cauſes at the Aſſiſes, as it 
appears by the Pꝛecedents they might; it was diſcretiona- 
ty in the Court, Whether to grant ſuch Motions, o2 not; 

Fo? tho' it was often denied, it cannot be inferred from thence 
but that the Court may ſtill do it, where it ſeems reaſonable 
fo2 them ſo. to do. 

But all the other thzee Judges were of another Opinton, 
| beccuſe the Sheriff is the proper Officer to return Juries ; 
6 | and if there is no legal Exception againſt him, the Court 
cannot flip him and ozder another to ſtrike a Special Jury, 
without the Conſent of the Parties, to try an Jfſue at the 
Aſliſes ; but if there is any lawful Dbjection againſt him, and 
it appears to be ſo upon Afﬀidavit made, then a Special Jury 
may be ſtruck by the Maſter of the Office. without the Con- 
ſent of the Parties; now, all that was ſhewn in this Eaſe, 
why there ſhould be a Special Jury, was, that the Defen- 
8 dant made Affidavit, that he feared he could not have a fair 
—_ Trial without ſuch a Jury ; then it was offered as a Reaſon 
1 | why there ſhould be a Special Jury to try this Cauſe at the 

next 2 files, becauſe ſuch a Jury was thought requiſite to try 
it at the laſt Aſſiſes. | | 
But thee of the Judges were of Dpinion, that a Special 
Jury might be granted to try a Cauſe at Bar without the 
Conſent of the Parties, but never at the Niſi prius, unleſs 
L | very good Cauſe was ſhewed, and that the Cauſe now ſhew. 
* ed was not ſufficient ; therefoze ſince the high Sheriff is the 
W pꝛoper Officer to return Juries, and there is no Imputation 
= | agatnſt him (as there was not in this Caſe) the Court would 
4 | not vary from him without the Conſent of the Parties ; ſo 
1 he was oꝛdered to return this Jury; and in the ſame Term 
there was another Motion fo2 a Special Jury in a Cale be⸗ 
tween Goodright and Miſt; and the like Rule was made. | 
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LO Anonymus. 


Indictment fl. AC a Seſlions of Oyer and Terminer held at the Old 


— Baily in April laſt, this Caſe happened, (viz.) A looſe 


an unknown And idle Perſon was appꝛehended at Southampton, and being 
Perſon. Hyought befoze a Juſtice of Peace, a ſilver Tankard was 
2 | 


found 


\ 
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found in his Poſſeſſion; and he giving no ſatisfactozy Ac- 
count how he came by it, and the Juſtice ſuſpecting he ſtole 
it, committed him to Pꝛiſon; and being bzought by Habeas 
Corpus to Newgate, he was indicted fo2 Stealing a ſilver Tan- 
kard, Ualue 10 J. of the Goods and Chattels of a Perſon un- 
known; and at the Trial the Pꝛoſecutoꝛ offered to give Evf- - 
dence, that this was a looſe and diſozderly Perſon, and there: 
foze it muſt he p2eſumed, that he could have no Pꝛoperty in 
the Tankard, but that he ſtole it. | 

But Baron Gilbert, who was then in Court, (aid, that 
tho' an Jndictment might be good fo; Stealing the Goods 
cujuſdam ignoti, yet a [Noperty muſt be pꝛobed in ſome Bo⸗ 
dy at the Trial, otherwiſe it (hall be pꝛelumed that the Pꝛo⸗ 
perty was in the P2iſoner, by his Pleading Not guilty to 
the Indidment; koz a Man ſhall not be found guilty of Fe- 
lony, and hanged upon Pꝛeſumption. | 


Baggott verſus Oughton. 


L PON a Cale tated, and referred out of the Chancery 
fo2 the Judgment of this Court, it was thus: 
ſſ. Sir Edward: Baggot (the Father of the Plaintiff) upon Power to 
his Marriage with his Wife, the Plaintiff's Mother, in = Ener 
Conſideration of that Marriage, and of a conſiderable Sum Marriage- 
of Money which he was to have with her as a Marrtage- Settlement. 
Poztion, which could not be raiſed otherwiſe than by ſelling 
her Father's Eſtate; and ſhe being the only Child of the Fa⸗ 
mily; and fo2 that Reaſon, Sir Edward being unwilling the 
Eſtate ſhould be (old, it was agreed by Jndenture between 
them, that a Fine ſhould be levicd of the Lands, and the 
Uſes thereof declared to Sir Edward, for Life, then to the 
(iſe of his TUitfe foz Life, Remainder to the Plaintiff in 
Tail. &c. Reverſion in Fee to the Lady Baggott, in which 
Settlement there was a Moviſo, that the Lady Baggote 
ſhould have Power to charge the whole Eſtate with the Pap⸗ 
ment of 50001. to any Perſon to whom ſhe ſhould give the 
ſame ; and with a fariher Power, that any Perſon who ſhould 
be atually ſeiſed of the Lands by Uirtue of this Settlement, 
might make a Leaſe oz Leaſes fo2 thzee Lives, oz fo? twentp⸗ 
one Pears, of all oz any Part of the Pꝛemiſſes in the Jnden- 
ture 02 Fine compiled at ſuch yearly Rents, or more, as the 
ſame were then let at. | | 
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Sir Edward Baggott died, and the Lady Baggott being the 
| next in Remainder fo2 Life, entered, and afterwards mar- 
1 ried Sir Adolphus Qughton (the now Defendant) and then 
made a Leaſe to him of the capital Meſſuage fo2 twenty-one 
= Pears, but reſerved no Rent, and about a Month afterwards 
| Ce died; and the ſingle Queſtion now befoze the Court foz 
1 their Opinion was, 

. hether this was a good Leaſe ? 

1 And it was argued .02 the Plaintiff, that it was not, be⸗ 

N Cauſe this capital Beſſuage being never pet let, by Conſe- 

| | quence there was no Rent 'reſerved at the Time of making 

1 this Settlement, therefoze this Power can never be purſued, 

4 * 5Rep.f0.3- and foz this the Lozd * Mountjoy's Caſe was cited as an Au⸗ 
thozity in Point, which was thus: 

f. Tenant in Tail, with a Power to make Leaſes, 8c. 
reſerving the antient Rent, made a Leaſe of two diffinct 
| Farms, reſerving the antient Rents out of both the Farms 

in one entire Sum; this was adjudged a new Rent, and not 
the old accuſtomed Rent ; and that if he referve a leſs Sum 
1 than the accuſtomed Rent, the Leaſe is void. 
| + 6 Rep 3. So inÞ Fitzwilliams's Caſe it was reſolved, that [Powers 
1 by which the Jntereſt of Strangers ſhall be charged, muſt be 
4 taken ſtrialy, as a Power to make Leaſes fo2 21 Years; he 
| bo hat luch @ Power cannot make a Leaſe foz 21 Pears to 
commence in futuro. 
The Power in the pxincipol Caſe reſerved to make Leaſes 
was intended fo2 the Benefit of the Familp, (viz.) To make 
* Moor 832. Leaſes of ſuch Lands which had been adualty, antiently, and 
1 1 Roll. Rep. Uſually: let; and tho' it was indefinitely to make Leaſes of 
jk * 5 all, oꝛ any Part of the Pꝛemiſſes compziſed in the Jndenture 
i 278. ep. op Fine. pet theſe Moos are reſtrained in the latter Part 
3 Rep. 154. Of the Sentence to ſuch Leaſes, where the pearly Rents, oz 
Hob. 275. moze, were reſerved, as the ſame were let at when the Set- 
345 | tlement was made; and the Authozittes in the“ Margin 
1 _ 22, were cited, to pzove that general Mozds in a Deed are to 
| 3 Lev. 214. be qualified and reſtraſned by particular and ſubſequent 
1 Shower 150. MMoꝛds in the ſame Clauſe, 
4 'Tis true, this Lady had an Jntereſt coupled with her 
1 Power, but her Intereſt in Relpec to any Charge to affect 
the Remainder⸗Man is intirely votd ; fo2 this: Leaſe, as to 
him, muſt. ariſe out of her Power, and is no mote than if 
made by an Attozmeyz now, ſuppoſing ſhe had made a Leaſe 
of Lands not in Poſſeſſion, ſuch Leaſe would have heen ab⸗ 
ſolutely vold, neither ſhall a Leaſe, without Rent reſerved, 
2 N | be 
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be good to charge the Plaintiff, who is the Remainder: 
an. ; 

Beſides, Sir Walter Baggott (the now Plaintiff) is a Pur: 
chaſer of this Eſtate under the ſaid Settlement, and is Hetr 
at Law both to Sir Edward and the Lady to whom this 
Power was reſerved ; and all Powers given to Tenants fo2 


Life ſhould be * ſiritly conſtrued, becauſe they make the E- s Rep. 50. 
ſtate to continue as a Charge on thoſe in Remainder; there- 2 Oro. 3:8, 
foze the Wows, (viz.) To make Leaſes, Oc. at ſuch yearly ! Noll. 12 
Rents, or more, as the ſame were then let, muſt reſtrain this Palm. 104. 


Power to make Leaſes only of ſuch Lands which were let 
at that Time. , 

On the other Side it was argued fo2 the Defendant, that 
this was a good Leaſe, and well warranted by the Power, 
which is koz the Tenant in Poſſefſion to make Leaſes of all, 
02 od oh of the Lands compiled in the Indenture oz 
Fine, &c. 

Now, if the Power had reſled there, this Leaſe had been 
certainly good, and nothing could be objeted to make it o⸗ 
therwiſe ; but it hath been (aid, that the ſubſequent TUos, 
(viz.) To make Leaſes at ſuch yearly Rents, as the ſame 
were let at that Time, reſtrains this Power to Lands which 
were then let, and this capital Yeſſuage being never let, 
this Power could never extend to it. 

But theſe ſubſequent Tozds are only erplanatozy of the 
firſt Part of the Sentence, (viz.) That the Lands uſually 
let map be {eaſed at the uſual Rent; now, by the firſt Part 
of the Pꝛoviſo, the Tenant in Poſſeſſion had Power to make 
Leaſes of all, 02 any Part of the Lands compaiſed in the 
Settlement; and the (ſubſequent Part of the Clauſe (hall not 
control that Power without negative Mozds, and there are 
no ſuch Moꝛds in this Cale. 

Beelides, this Power is reſerved to the Lady Baggott, 
who had the Inheritance of theſe Lands, and from whom all 
the Eſtates in the Settlement moved; and tis not a Power 
ſuperadded to the Eſtate of a third Perſon, ſo ſhould have a 
very * favourable Conſtruftion. 

as to the Lord Mountjoy's Cale, there are ſome Points 
reſolved, which have ſince been denied to be Law; and in 
2 Roll. Abr. 262. there fs a contrary Reſolution, but the 


3 Mod. 378. 
Salk. 537. 


Econtra. 


* z2Vent.350. 


Caſe of r Walker verſus Wakeman is full fn Point, ſſ. It 11 Vent. 294. 


was a Conveyance of Lands by a common Rectory, to the 
Ale of T. S. fo: Life, with a Power to make a Leaſe of the 


Pꝛemiſſes, oz of any Part thereof, ſo as 55. Rent was re- 
K k 2 ſerved 


2 Lev. 150. 
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ſerved for every Acre of Land; the Tenant fo: Life made a 
Leaſe of the ReQory, reſerving a Rent ; now this not being 
Land, but conſiſting in Tithes, the Queſtion was, Whether 
this Leaſe was warranted by that Power; and adjudged that 
it was, becauſe the reſtrictive Clauſe was in the Affirmative, 
and ſhall not reſtrain the general Mozds in the p2eceding 
Part of the Sentence; tis true, the Lozd Chief Juſtice Hale 
ſaid, that if this had been Res integra, he ſhould have been of 


another Opinion. 
Now, as to the Conſtruqion of Powers, tis various, ac- 


toꝛding to the Jnteut of thoſe by whom they were created, 
fo ſometimes they are conſtrued liberally, and ſometimes ve: 
ry ſtrictly ; but the Power in the pzincipal Caſe being reſerved 
to her who had the Inheritance of the Eſtate oꝛiginally bekoze 
the Settlement was made, is Part of her old Dominion; 


und where the Execution of ſuch a Power is agreeable to the 


* Vangh. 35. 


Intention ok the Donoz, and conſiſtent with his TUill at the 
Time it was created, it muſt have a very liberal and favour- 
able ConſtruXfon ; and this was the concurrent Opinion of 

the Court of Chancery in the laſt Term, aſſiſted by the Mal⸗ 
ter of the Rolls, and by Baron Gilbert and Price, in the Cale 
of the Lord and Lady Coventry. 

To which it was anſwered, that 'tis not material whether 
the Eſtate moved from the Lady Baggott, as being her Inhe⸗ 
ritance befoze this Settlement was made, becauſe the Court 
will judge of this Power as it appears upon the Face of 
that Settlement. 

'Tis true, there are no negative Mozds ſimply in the ſub- 
ſequent Part of this Clatiſe to control the Power given in 
the pzecedent Part; but there are reſtrigive TWozds, which 
imply a Negative, and reſtrain the Tenant from overcharge 
ing the Reverſioner. 

'Tis to be obſerved, that the Lo2d Chief Joſtice Vaughan, 
in delivering the Opinion of the Court in a Caſe * repoꝛted by 
him, ſaid, that where Power is given to make Leaſes of 
Lands fo2 twenty-one Pears, reſerving the Rents which were 
thereon reſerved at the Time of the Making the Oced, that 
in fuch Caſe the Lands demiſable by that Power, muſk be 
Lands then in Leaſe on which ſome Rent is reſerved; and 
the Court was unanimous of that Opinton fo? the Plaintiff 
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Shaw verſus Way. 


Na Special Gerdict in Ejectment, the Caſe was thus: Where « 
J, Thomas Ravenſcroft being ſeiſed in Fee of Lands, >" = 
&c. in the Pariſh of Hawarden in the County of Flint, fimple by 
did by his Laſt Mill deviſe the ſame unto Dorothy his Deviſe vich- 
CUife, ko: Life; and farther, he deviſed to his-ſaid Wife the 2, Word 
Sum ok 500 l. to be raiſed by her, o2 by her Executozs, &c. And where 
by Sale of Timber-Trees, oi by Sale of any Part of the ue Periſees 
Lands, oz by digging, ſinking, getting, and Sale of Coals tate for Lite 
on the Pꝛemiſſes, &c. at her Choice, oz at the Election of her with contin- 
Executozs; and that if his ſaid Wife ſhould die befoze the are, 
faid Sum of 5001. was raiſed, then he gave her Power, . 
either by Deed o; Mill, in her Life-time, to appoint any 
Perſon to raife the ſame after her Death, in Banner as a: 
fozeſatd ; but if either of his Siſters, Anne Lunsford, oz Do- 
rothy Evate, oz the Truſtees named in his Till, hall pay 
unto his laid Mike, oz to her Executozs, &c. the ſaid Sum 
of 5001. then the Power of ſelling Timber, 8c. ſhall ceaſe. 
And after the Deceaſe of his ſaid Wife, he deviſed the ſald 
Lands to Francis Bramſton, Serjeant at Law, Charles Note, 
and Edward Parry, and to the Survivoz * and Survivozs of * But did 
them, (ſubje to the raiſing the 500 1.) upon Truft fo; his d 67 
lald Siſters, cqually between them during their Lives, with- 
out committing any Waſte; and that if they happen to die 
leaving Iſſue or Iſſues of their Bodies, then in Ttuſt, that 
the Pother's Share ſhall be fo2 ſuch Iſſue 02 Iſſues, 02 = - 
| ru 
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Truft fo? the Survivor or Survivors of them, and their re: 


*This makes (Pefve Iſſue 02 Iſſues; and that if * both his ſaid Siſters ſhall 


croſs Re- 
mainders. 


die without Iſſue, oꝛ having Iſſue, ſuch Iſſue (ſhall die with. 
out Iſſue, then the ſald Truſtees ſhall ſtand and be entruſted 
fo2 John Swift, and the Heirs Wales of his Body; and foz 
Want of ſuch Iſſue, then in Truſt fo2 Ravenſcroft Gifford, 
and the Heirs Bales of his Body, with ſeveral Remainders 


over. 
They find, that Thomas Ravenſcroft died ſeiſed of the Je: 


miſſes without Iſſue, and that Dorothy his Widow ſurvived 
and entered, and died ſefſed; that after her Death Anne Lun(- 
ford, and Dorothy Evatt entered and were ſeiſed, and that 
Anne Lunsford died, never having any Iſſue, and that Doro- 
thy Evatt ſurvived; and that after the Death of the ſatd 
Anne, che entered on the Whole, and was thereof ſeiſed, and 
levied a Fine at the Grand Seſſions in Flintſhire, anno 4 Jac. 2. 
of the Pꝛemiſſes, by the Name of four Meſſuages, &c. and 
declared the Ciſes thereof to Thomas Williams, and his 
Heirs, until a common Recovery ſhould be had, &c. and 
that in the ſame Pear a common Recovery was ſuffered in 
the laid Court, and the Ales thereof declared to the ſaid Do- 
rothy Evatt, her Heirs and Aſſigns fo2 ever. 

They farther find, that the ſaid Dorothy Evatt was heit 
at Law to the Teitatoz, and that John Swift was dead with: 


out Iſſue. 


That Ravenſcroft Gifford, anno 1693, and in the Like⸗ 
time of the ſaid Dorothy Evatt and John Swift, went beyond 
Sea, and there continued twenty-ſix Years, until the Year 
1719, that the ſaid Francis Brampſton and Charles Note died 
in the Life-time of Edward Parry; that the ſaid Dorothy E- 
vatt died anno 1698, without Jſſue, and that ſhe never had 
any Jſſue of her Body; that the ſaid Ravenſcroft Gifford en- 
tered and was ſeiſed, and being (ſo ſeiſed, he demiled the 
Lands to William Shaw, the Plaintiff, anno 5 Georgii, fo2 
ſeven Years, by Uirtue of which Oemile he entered and was 
poſſeſſed, until he was ejected by the Defendant, and lo they 


make a general Concluſion. 
This Caſe came befoze the Court by Trit of Erro2 from 


the Gzand Seſſions of Wales, where Judgment was given 


foz the Defendant, and the Counſel foz the Plaintiff made 


_ theſe Queſtions. 


(1.) What Eſtate the Truſtees took by this Will? what 


Eſtate the two Siſters had? (i. e.) Whether they 
1:4" $ (2.) Took 


* 
— —— — < 


— _ - — — — 8 8 
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(a) Todk an Eſtate fo2 Life in Common, oz an Eftate- 
all. * 

(3.) Uhbether Judgment ought to be given fo2 the 
Plaintiff fox a Moletpy, no croſs Remainders being limit- 
ed by the CUill to the Siſters. 


(I.) And as to the firff Point it was argued, that the 
Truſtees had a Fee-fimple, tho* the Device was not expzell 
to them and their Heirs; koz if they Chould have a leſs 
Effate it would not ſuppozt the Truſts which were after- 
wards limited in this CAtll, lo that the Intent of the Teſta- 
to; would not be compleated, becauſe the ſeveral Deviles af- 
terwards made muſt ariſe out of the Effate devifed to them. 

And tho in Feoffments oz Gzants, the Wow Heirs is ne- 
ceſſary to raife a Fee, pet tis otherwiſe in Wills, foy there 
any (Uows which chew, that the Teſtato? intended to paſs a 
Fee, will be ſufficſent to make it lo; as {02 Jnffance 5 a De- 
vife of Lands to T.S. ko: eber; o a! Devile of Lands to * Willock 
his Wife fox Life, Remainder to his eldeſt Son, paying to Cre pic. 
his Brothers and Sifters 40 s. d piete; here was no Effate 205. 
au — the eldeſt Son, but the Mozd Paying made it a 1 225 

ee⸗ſimple. | , N. 

So a Devile to his Son, paying 31. per Annum to his Spicer ofs 
Bother ; this was adjudged a Fee-ſimple in the Son, becauſe Fer 
the Charge to his Bzother might ſurvive and continue after . cro. 32). 
the Death of the Deviſee ; and ſo tis in all Caſes where the FS n 
Wow Paying ts collaterat, (i. e) (here tis not ſatd out of 3A: 
the + Profits of the Land; ſo a Deviſe of all his real Eſtate f Walker 
paſſes a Fee, becatiſe the TUo2d Eſtate being Genus Generaliſ- — 
ſimum, compꝛehends the TUhole, both real and perſonal ; and 358. 
the Wows All my Eſtate, ate a Deſcription ok the Fee ; 5 Rep. 16. 
ſo a Deviſe of all his Lands of Inheritance, if the Law will S of 
permit; it was adjudged that a Ff Fee paſſed. Bridgwater 
Dicks of Bolton, 1 Salk. 236. ff Whitlock ver/is Harding, Moor 873. Godb. * 2. 
8. C. 1 Roll. Abr. 83 5. S. C. 


So when the Teffatoz was ſeiſed in Fre, and deviſed four 
Coats to four poor Boys of tlie Pariſh of C. for ever; aid 
all his Lands to his Mike“ Margaret, and her Aſſigns; ad⸗ 


* Smith ver. 


judged, that Margaret had! a Fee-ſmple,- becauſe ſhe took 11nd. 
the Lands with a perpetual Charge. . 2 Salk. 685. 
Do in the piincipal Calcit plaihly appears; that the'Teſtas 
to2 intended the Truſts' appointed in his Ci cheald — 
| | poꝛzted, 
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pozted; and if that cannot be done but by an Eſtate in Fee, 
the Truſtecs' muſt neceſſarily have ſuch an Eſfate; and if 
they took a Fee-ſimple, then the Truſts are executed by the 
Statute of Uſes, and then Ravenſcroft Gifford (the Leſſo2 
of the Plaintiff) had an Eſtate⸗tail executed in him. 

(2.) The ſecond and the chief Queſtion was, what Eſfate 
the S:ſters took by this Tull; and as to that Point it was 


ar gued, that they took an Eſtate for Life only, with contin- 


gent Remainders in Tail to their Iſſues, and that it was the 
Intention ok the Teſtatoz, that they ſhould have no larger 
an Eſtate, becauſe of that Reſtrifion in his TUilI, from com- 
mitting Waſte, and an expꝛels Power of digging Coal; both 
which would have been implied ik he had intended them an 
Eſtate-tail; therefoze theſe Things are a ſufficient Jndica- 
tion of his Intent to give them an Eſtate fo2 Life only, 

As to that Clauſe, fl. Ik either of them die leaving Iſſue 
or Iſſues of their Bodies, then in Truſt, that the Mother's 


. Share ſhall be koz ſuch Jſſue oz Ilſues, oz elſe in Truſt fo2 
the Survivor or Survivors of them; this is a joint Eſtate⸗ 


tall to the Iſſue, upon a Contingency; fo2 otherwiſe the 


- Wow Survivors would be inconſiſtent, becauſe there were 


but two Stlters, fo2 there could be no Survivors between 


„ 8 | 
Ties true, if the 'Deviſe had been to them foz Life, and 
after their Death to their Iſſue, that would have been an 


* King ver. 
Melling. .- 
2 Lev. 58. 
1 Vent. 214. 


3 Lev. 431. 
Loddington 
Ver. Kime, 


Eſtate-tail; as fo2 Jnſtance ; a Deviſe to“ Bernard foz Life, 
and after his Deceaſe, to the Tſſue of his Body ; this was ad: 
judged an Eſfate-tail., 1 | 
Bit the Caſe of Loddington verſus Kime is in Point, 
which was thus: fl. A Devile to his Uncle for Life, with- 


out Impeachment of Waſte, and if he hath Iſſue Male, then to 


ſuch Iſſue Male and his Heirs for ever, and if he die without 


Iſſue Male, then to his Mephew in Fee; this was adjudged 
an Eſfate fo2 Life in the Uncle; foz if the Teſtatoz had in- 


tended an Eſtate⸗tail, it had been impertinent to have added 
theſe Mozds, (viz.) Without Impeachment of Waſte; and 
the Inheritance being veſted in the Iſſue Male and his Heirs, 
theſe Mozds his Heirs, make it certain what Iſſue Male was 
intended; then the ſubſequent Clauſe, (viz.) If he die with- 
out l(ive, muſt be conſtrucd to relate to what went befoze, 


vir.) If he die without ſuch Jſſue then living, who might 


take the Inherttance as befoze direcked by the CUill, fo2 other: 


+... wiſe thoſe Moꝛds would make an Eſtate⸗tail by Implication, to 


deſtroy an expzels Eſtate befoze limited to the Iflue Male and 
$1991: 2 8 | #7 his 
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his Heirs; ſo in this Caſe the TUjill being, that if both his 
Siſters die without Iſſue, it muſt be intended Iſſue then living, 
and capable of Taking the Jnheritance. 

Beſides, all the Deviſes over being erp2eſsly in Tail, 
ſhew, that the Teſtato2 intended only an Eſtate fo2 Lite to 
his Siſters. | 

(3.) As to the third Point, Whether Judgment (ould be 
given fo2 the Plaintiff foz a Yotety, if the Court ſhould be 
of Opinton, that the Siſters had an Eſfate-tatl; it was ar- 
gued that it ſhall, becauſe the Siſters being Tenants in Com- 
mon, in ſuch Caſe, after the Death of either of them without 
Tſſue, the Remainder takes Place immediately with Reſpect 
— her Molety, and the TUozd Survivors muſt relate to their 

Iſſue. 

Dn the cther Side, the firſt Point was agreed, that the Econtra. 
Truſtees took an Eſtate in Fee fo2 the Reaſons befoze-men- 
tioned ; ſo it was chiefly argued upon the ſecond Point, (viz.) 
That the Siſters took an Eſtate⸗tail with croſs Remainders 
to their Iſſue, which may be inferred from theſe TUodds, (viz.) 
if either of my Siſters happen to die, leaving Iſſue or Iſſues of 
their Bodies, and if both die without Iſſue, then in Truſt fo2 
Ravenſcroft Gifford, &c. | 

Now tts certain, that the Mozd Iſſue is as effectual to 
create an Eſtate of Jnheritance, as the Mozds Heirs of the 
Body; tis mentioned in ſeveral Statutes, and particularly 
in the Statute de Donis, &c. and in the Statute of * Mills; 3: H. 3 
lo as to the Aeſting and Continuing of Eſtates, tis the ſame, 
and as effectual as the Words Heirs of the Body; and 'tis 
moze comprehenſive than a Oeviſle to one fo2 Life, and after 
his Deceaſe to bis Children, which was + Wild's Caſe; 'tis + « Rep. 16. 
true, in that Caſe it was held an Eſtate for Life in the Devf- Voor 397. 
ſee, becauſe he had a Son and Daughter then living; but if 
there had been none then living, this would have been an E- 
ſtate-tail; and ſo it muſt be in this Caſe, and fo2 the ſame 
Reaſon, (viz.) Becauſe the Siſters never had any Iſſue. 

So a Devile to his Tlike for Life, and afterwards to her Moor 121. 


Son, and if he die without Iſſue, having no Son, Remainder M2 Abr. 
over; adjudged an Eſtate tail in the Son. Ste 1 Vent 


So in a late Caſe in the Erchequer, which was thus: 777... 290. 
Sutton deviſed his Lands to Thomas Sutton for Lite, Re- , 


utton verſus 


mainder to his firſt Son in Tail; and if Thomas Sutton and sammon. 
bis Mike ſhall die without Iſſue, Remainder to charitable in Geo 
Ales; a Bill was exhibited in the Exchequer to eſtabliſh this 
Charity, and the Defendant pleaded, that Thomas Sutton 
luffered a common Recovery, _ ems the Ales to _ 
| e 


1 2 r 
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elf and his Heirs, which Plea was allowed; tis true, that 
upon an Appeal to the Houſe of Lows, the Defendant was 
o2dered to anſwer, but it was on the Foot of being a Deviſe 
to a Charity; and tho' the Teſtatoz might intend it foz a 
Charity, yet ſince by Operation of Law it was an Eſtate- 
tail, that muſt be obſerved. 

(3.) As to the third Point, admitting this is an Eſtate- 
tail in the Siſters, then they will have croſs Remainders by 

Raym. 452. Implication; and fo2 this the Caſe ok Holmes and Meynell 
T. Jones 172+ ig gn Juthozity fn Point. | | 
| l. The Teſtatoz deviſed his Lands to his two Daughters 

and their Heirs, equally to be divided between them, and if 

+ 'Tis not + they die without Iſſue, then all his Land to his Nephew 
ſaid Feit” Francis in Tail: the youngeſt Daughter died without Jfſue : - 
Adjudged, that the ſurviving Siſter ſhall have the hole by 
Implication, fo2 that the Daughters had ſeveral Eſtates-tail 

by Moieties, and the Survivo2 ſhall have the TUhole by Way 

of croſs Remainder, and Francis ſhall habe nothing by Jmplt- 

I 4 but muſt ſtay till both the Daughters are dead with: 

out Iſſue. | 771 

Therefoze if Dorothy Evatt, who ſurvived her Siſter, had 
the whole Eſtate by Map of croſs Remainder, ſhe having 
ſuffered a common Recovery, all the Remainders over are 
barred thereby. 

It was admitted on the other Side, that where there is a 
Deviſe to one for Life, and after his Death to his Iſſue, Re- 
mainder over, this is an Eſtate-tail; and ſo it was adjudged 
in Mellings Caſe, which doth not differ from the p2eſent 
Caſe ; fo2 here the Deviſe was to his Siſters fo2 Life, and if 
they die without Iſſue, Remainder over; (o that in the one 
Cale a Remainder is limited after a Dying without Iſſue, and 
in the other Caſe it was limited, if they die without Iſſue. 

So in the Caſe of Langly ver/#- Baldwin, which was refer. 
red out of Chancery to the Judges of the Common Pleas fo: 
their Opinion, which was thus: 11. The Teſtatoz deviſed his 
Lands to Jonathan Langly fo Life, Remainder to his firſt, 
ſecond, third, and kourth Sons, &c. in Tail, with a Power 
reſerved to him to make a Jointure, &c. and if he die with- 
out Iſſue, Remainder over; the whole Court agreed, that he 
took an Eſtate-tail. 

As to the concomitant Clauſes, if the TTlozds in a Mill 
are ſufficient to raiſe an Eſtate-tail, theſe Clauſes, (viz.) With 
02 without Impeachment of Waſte, oz any Power to raiſe 
Monep, by cutting and ſelling Timber, 02 otherwiſe, ſhall not 
control the Deviſe. 7 7 

5 8 
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As to the Caſe of Loddington verſus Kime, it comes near 
to the p2efent Caſe, but yet 'tis not an Authozity in Point; 
fo2 there the Deviſe was to one fo2 Like; and if he hath Iſſue 
Male, then to ſuch Iſſue Male and his Heirs: Now there 
the Inheritance being veſted in the Iſſue Male and bis Heirs, 
theſe TWWlo2ds his Heirs are a Deſcription of the Perſon who 
is to take; but in the pꝛelent Caſe there is no Oelcription of 
the Perſon who is to take as Iſſue; therefoze it muſt be ſuch 
Jiſue who is living at the Time of the Death of the Siſters; 
and ik lo, then 'tis a proper Limitation and not a Purchaſe, 
and the rather becauſe the Deviſe is expꝛelip to the Siſters 
fo: Life, and to their Iſſue only on a Contingency ; but if 
it had been to them fo2 Life, and that if they die without 
Iſſue, Remainder over, that would be an Eſtate⸗tail, and all 
the Coſts cited on the other Side pꝛove no mo2e, 

As fo2 the concomitant Clauſes in this lll, (viz.) with 
or without Impeachment of Caſte, oz a Power to raiſe Mo⸗ 

ney by Sale of Timber, &c. it hath been objected that they 
are only directozp, and ſhall not control the granting Part 
of the Tul, which is very true; but where the Devile is to 
be colle#ed from the Intention of the Teſtatoz, and to be 
ſuppozted only by Implication, certainly thoſe Clauſes are 
good to explain what the Teſfato? intended. 

-  (34.) As to the third Point, (viz.) if the Siſters have an 
Eſtate-tail, then whether croſs Remainders are limited to 
them by this Mul; this Queſtion entirely depends on theſe 
(ons, (viz.) the Survivor or Survivors of them; the Clauſe 
is, If his Siſters die leaving Iſſue of their Bodies, then the 
Mother's Share (hall be fo2 ſuch Iſſue oz Jſſues, oz elſe fo2 
the Survivor or Survivors of them; now it was argued. that 
the (UMo2d Survivozs muſt of Meceſſity relate to the Iſſue; 
fo2 otherwiſe it would be inconſiſtent, becauſe there being but 
two Siſters, tis impoſſible it (ſhould relate to them, fo? 
there can be no Survivors between two; therefoze it muſt re- 
late to the Jſſue ; and if ſo, the Siſters took no Eſtate by 
croſs Remainders; therekoze Judgment ought to be fo2 the 
Plaintiff in Erro2 foz a Moiety. 

Jt was held clearly by the Court as to the firſt Point, Curiz. 
that the Truſtees had a Fee-ſimple ; fo2 where it appears 
upon the Face of the CUill, that the Teſtatoz intended to 
give ſuch an Eſtate by neceſſary Jmplicatton, as by limiting 
ſuch Truſts which could not be ſuppozted, unleſs the Truſtees 
had a * Fee-ſimple, in ſuch Caſe a Fee ſhall paſs to them, *1 rol. ave, 
and that the Truſts were * by the Statute of Ales. 61. 

2 
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As to the Second which was the chtef Point, the Chief 
Juſtice was of Opinion, that this was not a contingent Re⸗ 
mainder in Tail to the Iſſue of the Siſters, and that a Li⸗ 
mitation to the Iſſne doth not differ from a Limitation to the 
Heirs of the Body; tis true it hath been held, that where 
an erpzeſs Eſtate for Life fs deviſed, in ſuch Caſe no ſubſe: 
quent Mozds hall create an Eſtate- tail by Implication but 
this is an old antiquated and exploded Opinion, and contrary 
ta the later Authoziticsz and in this Cale the ſubſequent 
Wows, (viz.) without committing Waſte do not control 
the Devilſe. | 

'Tis true where an Eſtate for Life is deviſed to one, with 
a Pꝛobiſton immediately fo2 all his Sons ſucceſſively, and if 
he die without Iſſue, Remainder over; in ſuch Caſe the De- 
viſee hath but an Eſtate for Life, becauſe theſe Mozds if he 
die without Iflue, ſhall be intended a Dping without ſuch Iſſue 
as are expꝛeſſed fn the Mill; and upon this Diſtinction the 
Caſe of * Popham and Bamfeild was adjudged ; fo there is 
a great Difference between a Deviſe to T. S. for Life, and 
if he die without Jſſue, Remainder over, and a Deviſe to T. S. 
(without exrpzeſſing fo2 what Eſtate) and if he die without Iſſue, 
' Remainder over. | 

(3.) As to the third Point, they all agreed if the Siſters 
took an Eſtate-tail, then they had croſs Remainders by Impli- 
cation, fo2 the ſubſequent Cows being, if both die without 
Iſſue, or having Iflue, ſuch Iſſue die without Iſſue, Remainder 
over ; this Remainder was not to be executed until both Sf- 
ſters died without Iſſue; they allowed that croſs Remafn- 
ders would not riſe to moze than two by Jmplication ; but 
in this Caſe there were but two Sifters, ſo ſuch Remainders 
map very well rife to them. 

_ This was the Opinion of the Court upon the firſt Argu- 
ment, but no Judgment was given, fo2 they took him ta 
conſider, and ozder'd a ſecond Argument ; and afterwards in 
Faſter-Term 11 Georgii, it was argued again, and the Coun⸗ 
ſel fo2 the Plaintiff in Erroz inſiſted, that the Siſters had 
only an Eſtate for Life; and this depended upon ſuch Con- 
ſtruction as the Court ſhould make of the Mozd Iſſue, which 
is no legal Wow of Limitation ; therefoze it cannot be a Lt- 
mitation in a Mill otherwiſe than by Intendment; and if 
ſo, then it muſt be ſhewn on the other Side that the Teſta⸗ 
to intended it as a Limitation ; and in King and Melling g 
Caſe befoze:menttoned, the Argument of the Low Chief Ju- 


ſtice Hale was founded on the Intent of the Teſtato? ; - 
* | n 
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in that Caſe it was neceſſary to gibe a Power to make a 
Jointure, in oder to continue the Eſtate-tail undeſtrop'd. 
Now in the pzincipal Caſe there being an expreſs Eſtate 
deviſed to the Siſters fo2 Life, thoſe concomitant Clauſes, 
(viz.) the giving them Power to raiſe 500 l. by digging Coal, 
02 ſelling Timber, and reſfraining them from committing 
(Uaſte, ſhew that the Teſfato2 intended they ſhould have an 
Eſtate fo2 Life only; fo2 if he had intended an Eſtate-tail, 


ſuch a Power and ſich a Reſfriction had been impertinent 


and void; ſo that taking the whole Matter together, it ſhews 
that the Teſtato2 did not want Advice in making this CUill ; 
therefoze it ought not to have ſoa liberal a Conſirufion, as 
otherwiſe it would, if there had been no ſuch Clauſes to lead 
the Judgment of the Court, and to explain the Intention of 
the Teſtatoꝛ. 

A Devile to his Son fo2 Life & non aliter, and to his Sons, 

as adjudged an Eſtate fo2 Life only in the Son. 

So in the Caſe of Backhouſe and Wells 9 Annz, a Deviſe 

to T. S. for Life only, without Impeachment of TUaſte ; and 
ik he died leaving Iſſue, then to ſuch Iſſue and the Heirs of 
ſuch Iſſue; this was adjudged an Eſtate fo2 Life only. 

'Tis manifeſt that the Mods lfue or Iſſues in a Till, 
may be Tos either of Limitation oꝛ of Purchaſe ; but in 
this TUill, the Moꝛds being if the Siſters die leaving [flue of 
their Bodies, then in Truſt fo2 ſuch Jſſte oz Iſſues, oz elſe 
fo2 the Survivor or Survivors of them; there the Moꝛd Sur- 
vivors ſheweth, that the Teſtatoz intended the TUows Iſſue or 
Iſſues to be Cows of Purchaſe, becauſe that Moꝛd muſt ne: 
ceſſarily relate to the TUo2d lſſue, and then the Sentence 
would be thus, (viz.) in Truſt fo2 the Iſſue 02 Iſſues, and the 
Survivors of them; it could not be in Truſt fo2 the Siſters 
and the Survivoꝛs of them, becauſe there were two and no 
mo2e, and there can be no Survivors between two. 


Then * Hilly and Taylor's Caſe was cited, which is re- * oven 148. 
pozted in Cro. Eliz. by the Name of + Clerke verſus Day, + Cro. Eliz. 
which was thus, (viz.) The Husband deviſed the Lands to 3:3. 


and had any Heirs of her Body, then after her Deceale, that 8 _ 


bis Wife for Life; and that if ſhe married after his Deceaſe, 


Heir ſhould have it, and the Heir of the Body of ſuch Heir; 
and if ſhe died without liſuve, Remainder over: Adjudged 
that the Mife had only an Eſtate fo2 Life, becauſe the CUo2ds 
if ſhe die without Iſſue being grafted on the CCo2d Heir, do 
plainly ſhew that the CUlow Heir was uſed as a Deſignation 
of the Perſon, and not as a Limitation of the Eſtate ; 

that 


— 
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Econtra. 
Bleſſet verſus 
Canwell. 

3 Lev. 373. 


Weſtm.2. c. 1, 
Anno 13 Ed, 
1. 


Rep. 127. 
Sonday's 
Caſe. 


that immediately upon the Death of the Mike, the Jnhert- 
tance veſted in the Heir by Purchaſe. 

It was argued fo: the Defendant in Erroz, that the Si⸗ 
ſters were Cenants in Common in Tail general, becauſe the 
Words equally to be divided make a Tenancy in Common in 
a ul; as fo2 Inſtance; a Deviſe to his three Sons and 
their Heirs, and to the longeſt Liver of them, to be equally 
divided between them, cc. adjudged this laſt Clauſe made 
them Tenants in Common, and here the Ocviſle was to his 
Siſters equally between them during their Lives; and if 
they die leaving Iſſue or Iſſues of their Bodies, then to ſuch 
Iſſue 02 Iſſues; which CUo2d Iſſue is as pꝛoper a TUo2d in a 
Will to create an Eſtate-tail, as the Mozds Heirs of the Bo- 
dy are in a Deed, and 'tis the only TUozd in the Statute. 

De Donis to deſcribe the Heirs of the Body, (viz.) where 
Lands are given to one and the Heirs of his Body, upon 
Condition that if he die without Iſſue, the Lands ſhall revert 
to the Oono2, the Donee after Iſſue had Power to diſinherit 
the Tflue, &c. therefoze if the Nozd Iſlue is equivalent with 
the Heirs of the Body, it certainly makes an Eſtate-tail. 

And fo is * Sonday's Caſe, (viz) A Deviſe to his TUife 
fo2 Life, and after her Occeaſe to his Son William; and if 
he marry and hath Iflue Male, then his Son to have it; and 
if he hath no Iſſue Male lawfully begotten on his Body, then 
to Samuel in like Manner; and if any of his Sons oz their 
Heirs Males, Iſſue of their Bodies, go about to alien, then the 
next Heir to enjoy it: William ſuffered a Common Reco- 
very, and declared the Ales to himſelf and his Dcirs 3; and 
adjudged good, becauſe he had an Eſtate-tail, fo2 theſe TUo2ds, 
(viz.) If he hatch no live Male, make an Eſtate-tail, which 
in this Caſe was farther enkoꝛced by the ſubſequent (Wows, 
(viz.) It they go about to alien, which had been impertinent 
if an Eſtate for Life had been intended, becauſe in ſuch Caſe 
they could not alien. 

As to the third Point, that the Plaintiff in Erro ought 
to recover fo2 a Moiety, becauſe one of the Siſters, (viz.) 
Anne Lunsford had done no Act to pꝛejudice him, and that the 
Siſters did not take by croſs Remainders ; fo? fuch ſhall never 


2 Cro. 665. be raiſed by + lmplication, but where there ts an abſolute Me⸗ 


Gilbert ver/. 


Witty, 


ceſſity it ſhould be done. 

To which it was anſwered, that the Siſters took by croſs 
Remainders by that Clauſe, (viz.) If both his Siſters ſhould 
die without Iſſue, G&c. now upon the Death of one, the 
(Uhole is veſted in the other by way of Croſs Remainder 
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by Implication; and that Ravenſcroft Gifford ſhall habe no- 
thing by Implication, till both the Siſters are dead without 
Iſſue, and without doing any Thing to bar the Remainder. 

As to the firſt and third Points, the Court was very clear 


in Opinion, as they were upon the firſt Argument; and as to 


the third Point they heid, that where an Eſtate is limited to 
the Heirs of the Body, oz to the Iſſue of one upon the De⸗ 


Curia. 


ceaſe of another to whom tis expꝛeſip deviſcd fo2 Life, this 
is an Eſtate tail, becauſe the Law ſupervenes the Intent of 


the Teſtatoz; and this was King and Melling's Caſe, 

But of late the Courts have not gone ſo far as they did 
fozmcrly to ſupervene the Intent of Teſtatozs, as in the Caſe 
of Backhouſe and Wells in Chancery, in the Lozd Parker's 
Time, which Cafe differed from that of King and Melling but 
in one (lod, which was the TUo2d Only; as fo: Jnſtance ; 
Melling's Caſe was a Deviſe to one fo? Life, and after his 
Deceale to the Iſſue of his Body by a ſccond (Uife ; this was 
adjudged an Eſtate tail, and Backhouſe's Caſe was, (viz.) A 
Deviſe to one for Life only, and if he die without Iſſue, Re- 
mainder over; this was adjudged an Eſtate foz Life, becauſe 
of the Mozd Only. | 

Jow in the p2eſent Caſe, if the Wow Iſſue is a Limitation, 
'tis an Entail; but if tis by Tay of Deſcription who ſhall 
take, tis but an Eſtate fo2'Life; and here the Mods are. 
(viz.) If the Siſters happen to die, leaving Iſſue or Iſſues of 
their Bodies, then in Truſt for ſuch Iſſue or Iſſues; ff the TeCſ- 
tatoꝛ had reſted there, and gone no farther, this had been a 
plain Eſtate-tailz but he goes farther, and ſays, 02 elſe in 
Truſt fo2 the Survivo? 02 Survivors of them, which Tloꝛds 
ſhew, that the Teſtatoz intended the (od iſſue to be a loꝛd 
of Purchaſe, and not of Limitation, becauſe the CUo2d Survi- 
vors muſt relate to the WWo2d Jfſte, ko there cannot be any 
Surpivoꝛs between Two, and therefoze it could never relate 
to the Siſters, and this was what made the Doubt. 

One of the Judges held it an Eſtate only for Life; he a- 
greed, that the TUozd Iſſue in a TUill, was a good Nod 
cither of Limitation o2 Purchaſe, and that it was the Jnten- 
tion of the Teſtatoꝛ which made it either the one 02 the other; 
now in this Caſe it ſeemed, that by the concomitant Clauſes 
the Teſtatoz intended an Eſtate fo2 Life to the two Siſters, 
and no larger an Eſtate; and therefoze to conſtrue it an Eſtate⸗ 
tail, would be to control the Intention of the ſaid Teſtatoz. 

Two Judges of Opinion, that it was an Eſtate⸗tail; the 
Chicf Juſtice doubted. 1 

e 
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The King verſus Pollard. SC ee, 


New Trial TEE Defendant was found guilty, as Acceſſary to the 


Jen or Buying and Receiving. ſtolen Goods; and now it 
— was moved to ſet aſide the Aerdict, and fo2 a new Trial, be⸗ 
Term after Cauſe the Principal was ſince tried fo2 the ſame Fact, and 
3 acquitted, at the Old Baily; and where the Pꝛincipal is 
Inditmenc Mot guilty, the Acceſſary cannot be Guilty, eſpecially in this 
== ey he being found Guilty upon the Evidence of the Pzin⸗ 
ec. q cipa - 
The Statute which relates to this Matter was made 
* 5 Annz, * 5 Anne, by which tis enacted, That it ſhall be lawful to 
cap. 3. proſecute Perſons Buying and Receiving ſtolen Goods, know- 
ing them to be ſtolen, as for a Miſdemeanor, and to puniſh 
them by Fine and Impriſonment, tho' the principal Felon is 
not before convicted. | 
And if ſuch principal Felon cannot be taken, yet it ſhall 
be lawful to proſecute and puniſh any Perſon knowingly buy- 
ing Goods ſtolen by ſuch Principal, e*c. | 
Now, by this Statute, Power is given to p2oſecute the 
Acceſſary, but that is where the P2incipal cannot be taken; 
now here he was not only taken, but appeared and gave E⸗ 
vidence-againſt the Acceſſary, therefoze the Defendant moved 
fo2 a new Trial. i | 
Curia. But it was denied, becauſe the Judgment being ſigned of 
another Term, the Motion was not p2oper till it was re⸗ 
ferred to a Maſter to repozt, whether it was regular, oz not; 
and afterwards the Maſter repozted, that the Judgment was 
regular, but that it being only an interlocutory Judgment, 
the Defendant by the Courſe of the Court, and by ſeveral 
Pꝛecedents might move in Arreſt of ſuch Judgment in an- 
other Term; but that he never knew a Motion for a new 
Trial in another Term, after Judgment ſigned in a kozmer 
Term. | 
But the Counſel fo2 the Defendant inſiſted upon the G2zant- 
ing a new Trial; fo2 the ſame Reaſon which will warrant a 
Motion fn Arreſt of Judgment, will likewiſe warrant the like 
Motion fo; a new Trial. | 
But the Court demanded of the Cotinſel, Whether they 


- 


could ſhew a Motion was ever made koz a new Trial, and 
granted at another Term after the Signing an interlocutozy 
Judgment; and that if they could not chew that ſuch a Mo⸗ 
1 3 | tion 
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tion was made and granted, it ſhould not be done in the 
pzeſent Caſe, | 

To which it was anſwered, that the Counſel on the other 
Side could not ſhew any Pꝛecedent where ſuch Motion was 
made and denied; and if inch a Motion was never made, 
the Merits of the Caſe muſt be the Guide to determine it 
now; fo? if there are not any Pꝛecedents againſt it, then 
the ſame Reaſon which will warrant a Motton in Arteſt 
of judgment will warrant this Motion fo2 a new Trial. 

But the Court denied a new Trial, becauſe no Pꝛecedent 
could be pꝛoduced, that it was ever granted in another Term 
after the Signing the Judgment. 

Thereupon it was moved in Arreſt of Judgment, fo2 that 
the Tndifment was ill, koz the Statute which gives a Power 
td pꝛoſecute the Acceſſary, tho the ]zincipal is not befoze 
convifted, makes ſuch a P2oſecution lawful where the Prin- 
cipal Felon cannot be taken, which are the very CUo2ds of 
the Statute; now this Jndictment ſhould have ſet fo2th, that 
the Principal could not be taken, which being omitted, 'tis 
wong, and conſequently the Judgment ſhould be arreſted, 
the Indictment not purſuing the Statute, which is the Uar⸗ 
rant in this Caſe. | 


The Statute makes the Pꝛolecution againſt the Acceſſarp Econtra, 


lawful, where the pzincipal Felon is not before convicted, 
and not only where he could not be taken; ſo the Objection 
againſt the Indictment was over-ruled; and in Michaelmas- 
Term following, the Defendant was b2otight up by Habeas 
Corpus, and had Sentence to ſtand in the Pillozp at the 
Royal Exchange, and to be impꝛiſoned fo2 a Pear. 


Jenny verſus Heale. 


change not 


L PON a CUrit of Erro2 of a Judgment given in the Bill of Ex- 


Common Pleas, the Cale was thus: /. Anno 1720, 
the Plaintiff Jenny ſold his Lands to the Defendant, who 


payable out 
of any cer- 


gave him a Bill fo2 the Pzice o2 Calue thereof fn theſe din Fund. 


Wods direted to one Pratt, (viz.) Sir, You are to pay to 
Mr. Jenny ſo much, &. out of the Money belonging to the 
Governors and Company of Devonſhire Miners, &. and the 
Yoney not being paid, the Plaintiff Jenny bꝛought his Ac- 
tion in the Common Pleas upon this Note, as a Bill of 
Exchange; and on Demurrer the Platntif had Judgment. 


M m But 
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* Lutw.1 589. 
Bellaſis der/. 
Heſther. 


Hard. 445. 


But now the Defendant in the oziginal Action brought 
a (Urit of Etrroz; and it was argued koz the Plaintiff in the 
Ackton, that this is a good Bill of Exchange, fo2 it hath 
all the Qualities of ſuch a Bill, that is, it hath thzee Per⸗ 
ſons, the Drawer, the Payer, and the Drawee; and a ſet 
Fon of TWWozds is not neceſſary in Bills of Exchange, no2 
that ft muſt be between Merchants; and koz this the Caſe 
of * Bellafis and Heſther was cited, where the Objection was, 
that the Cuſtom of Merchants was not let fozth in the De- 
claration, but only that the Dekendant and one Greevſon 
were Perſons negotiantes in Werchandize, and that Greev- 
ſon dꝛew a Bill on the Defendant, payable to the Plaintiff 
ſecundum uſum Mercatorum, and this was held good; and 
that to ſet fozth the Cuſtom at large would be Surpluſage, 
neither is it neceſſary to ſhew, that it was between Mer⸗ 
chants. | 

As the Dꝛawing oz Signing every Bill of Exchange im⸗ 


plies a Conſideration fo2 ſo doing, lo the Expꝛeſſing that the 


Econtra. 


Monep ſhould be paid out of any certain Fund, doth not 
make it wozſe; and though it may be objected that this is 
only a Direction to the Caſhier to pay the Boney, pet tis 
ſtill a 2Btll of Exchange. 

Jt was laid, that this was not a good Bill of Exchange; 
fo2 ſince the bare Signing a Bill implies a Conſideration 
in the Perſon ſigning (who is the Drawer) which being 
contrary to the antient Law, the Plaintiff ought to ſhew, 
that the Defendant'ſigned\this Bill as a Bill of Exchange, 
02 as a negotiable Bill, fox the Riſe and Pꝛogreſs of theſe 
Bills was admitted and introduced fo2 the Eaſe and Accom- 
modation of Trade. 

I the Governors of the South-Sea Company, oz of the 
Bank of England, had ſigned a Note in this Fozm, which 
is no moze than an Appointment oz Direction to their Ca⸗ 
ſhier to pay Boney, this would not bind them; now, the 
Reaſon. why Bills of Erchange charge the Drawer is, 
becauſe he hath ſome Conſideration foz Dzawing the Bill; 
but fn the p2eſent Caſe the Dzawer had no Conſideration ; 
beſides, tis a contingent Bill, it being papable out of the 
Money belonging to the Devonſhire Mines; now, if the 
Caſhier had not Money ſufficient to pay and diſcharge this 
Note, and foz that Reaſon had refuſed to accept it, certainly. 
he could not be charged koꝛ Non-acceptance, becauſe he was 
only to accept if he had Money belonging to the Devonſhire 
Mines. | | 

z In 
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In all the old Bills of Exchange, the Mozds Value re- 
ceived are inſerted, though now not neceſſaty; and the Mant 
of thoſe (Uozws was the only Dbjeftion infifked on in the 
Court ok Common Pleas, on the Demurrer to the Decla⸗ 
_ z and the Fozm of the Bill was not ſo much as men- 
tioned, | | | 
Beſides it does not appear that this Bill did relate to 
Trade, (though that is not neceſſary) but where the contrary 
appears, it cannot be a Bill of Exchange. | 
This Note is no moze than a Direction oz Appointment ©uris- 
to the Caſhier to pay the Boney, and doth not anſwee the 
Neceflity of Trade; fo? tis not negotiable as a Bill fo? 
Money, therefoze it would be inconvenient to charge the 
Ozawer ; ko; if he might be charged on ſuch a Rote, then 
any Man who gives his Steward an Ozder oz Authozity to 
pay Money, might be charged fo2 Mon- payment. 
Beſtdes, tis the Subſtance of the Drawer which is always 
conſidered in Bills of Exchange, fo2 tis that which makes 
them negotiable ; but this new Invention of drawing Bills 
on Caſhires to pay Money out of Funds, makes no Diffe- 
rence between the beſt and wozſf Man as to his Subſtance. 
'Tis true, there are thzee Perſons named in this Note, 
of which the Caſhire of the Company is one; and this is 
all which makes it like a Bill of Exchange, tho there are ſuch 
Bills between two Perſons, as where they are made payable 
by themſelves, fo2 ſo are all Goldſmiths Notes; now if this 
Note had been accepted by the Caſhire, and he had dfed without 
Pre the Boney, certainly his Executoz could not be 
charged. 

'Tis true Cuſtom hath carried Bills of Exchange a great 
ap, but never ſo far as to make them payable out of anp 
particular Fund; and fo2 theſe Reaſons the Judgment in the 
Common Pleas was reverſed. | 


The King verſus The Chamberlain of London. 


PON a Mandamus to admit George Warren to his 37. Las, 

A Freedom of the Company of Merchant-Taylors in the whether 

City of London; the Chamberlain, 8c. made this Return, ound vl 
ſſ. That the Joyners of the City of London are incozpo- ; 

rated into a Company, and that they keep a Court fo2 the 

better Regulation of their TWozk, and fo2 the Benefit of 

their Company; and that by = Act of Common Council , — 

m 2 a 
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4 was ozdered that any Perſon who exerciſes the Trade of a 
1 | Jopner in that City, ſhall take his Freedom in that Compa- 
| * "Tis not ny; and if * ſummoned fo2 that Purpoſe, and ſhall refuſe oz 
ſaid — he neglect to take his Freedom in that Company, he map be 
monedG. fined fo2 exerciſing ſuch Trade, and disfranchiled ; and that 


+ Bur did not George Warren did exerciſe the Trade of a + Joyner, and 
ſay in the that the Company of Joyners were willing to admit him of 


; 2 of Lon their Company, but he neglected to be admitted; whereupon 
0 | he was disfranchiſed. | 
1 The Queſtion was, whether this is a good By-Law 02 


jj not; and it was argued (againſt the Return) that it was not, 
i becauſe the City of London foz many Ages paſt hath been 
| ſupplied with all their Superioz Dfficers out of the twelve 
ij great Companies, of which this of the Merchant-Taylors is 
j one; and that Warren is free of that Company, and there- 
1 bone he ſhall not be compelled to be free of any other. 
q There are but two Maps of being free, (i. e.) By Birth 
f and by Acquiſition, fo2 every Freeman's Child is free of the 
ſame Company of which his Father was free; and if ſuch 
Child ſhould-be of another Trade, certainly he would not be 
obliged to-purchaſe his Freedom in another Company. 
| Beides this Return is ill, foz tis that he who exerciſes 
| the Trade of a Joyner in London, muſt take his Freedom in 
| the Company of Joyners, if (ſummoned fo2 that Purpoſe ; 
| py and 'tis not let koꝛth that Warren was ſummoned. 
1 Econtra. On the other Side it was argued that this was a 
[ good By:Law, and well returned ; that it was a By-Law 
| founded upon a Cuſtom, and confirmed by Acts of ]Iarlia- 
[ ment, and made by a great Number of Citizens (in Com- 
| — Council afſembled) to pꝛevent Abules and Frauds in 
rade. #1 4 
And as theſe Guilds and Fraternities have obtained this 
i Freedom as an Encouragement of Trade, fo no Cuſtom 
6 ſhould be eſtabliſhed which is detrimental to it, as this Cuſtom 
would be, that a Yan who is free of one Company. ſhall 
not be compelled to be free of another moze ſuitable to his 
Trade and Employment. 
As to the Objection againſt this Return, (viz.) That he 
who takes his Freedom in this Company, muſt be ſummoned 
tion that Purpoſe ; the Anſwer is, that (uch Perſon! hath no 
Means to compei the Company to admit him; and tf fo, there 
| | ts no-Need of ſummoning him. | 
= . The Reply. It was farther argued againſt this By-Law, that though 
1 all the Cuſtoms of the City of London are confirmed by at, 
1 wart 1 pet 


5 
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pet when ever an unreaſonable Cuſtom is returned, tis al: 
ways adjudged void; now if Warren's being free of the 

erchant Taylors Company did skreen him oz his TUozk 
from the Jnſpection oꝛ Inquiry of the Joyners Company, it 
might be reaſonable that he ſhould be admitted of that Com- 
pany; but when it doth not, there can be no Manner of Jn- 
convenience of taking his Freedom in another Company, any 
not in this; and lo is the Caſe of * Robinſon and Groſcourt, 
which hath been already cited and unanſwered, Jt was thus: 

11. An Action of Debt was bꝛought fo2 10 1. fozxfeited upon 
the Breach of a By-Law ; which was, that every Perſon ex⸗ 


Robinſon 0. 
Groſcourt. 
5 Mod. 104. 


er ciſing the Decupation of Muſick and Dancing within the 


City of London, who ſhall have a P?ivilege to be made free 
by Patrimony, ſhall at the next Court of Afliſfants of the 
Company of Muſicians after Notice, accept and take the 
Freedom of the ſaid Company, under the Penalty of 1o1. 
this was adjudged a void By-Law, fo2.it hath no Cuſtom to 
luppozt it; tis true the Cuſtom was laid to be, that who⸗ 
ever is free of the City muſt be free of ſome Company; but 
that Cuſtom doth not oblige a Man to be of any particular 
Company, but leaves it at large to be free of ſome Com: 
pany; now in this Caſe, though Groſcourt the Defendant 
ſhould be entitled by Birth, oz by Appzenticeſhip, to be free 
of a Company, yet he muſt likewiſe be free of the Company 
of Muficians ; (o that this By-Law exceeds the Cuſtom, and 
fo2 that Reaſon it was held void; and lo ſhould this, and fo 
the ſame Reaſon. | | 

The Common Council have Power to make any reaſona- 
ble By-Laws ; and this in the pzincipal Caſe ſeems to be 
ſuch ; fo2 it was made to pꝛevent the Frauds in Trade, by 


Curia. 


ſubjeding a Man to the Jnſpection of thole who underſtand 


the ſame Trade, (viz.) The Trade of a Joyner, which the Com- 
pany of Merchant Taylors do not ; but the only Queſtion 
which admits any Doubt is, ik a Man who is free of the 
Merchant Taylors Company, and ererciſes the Trade of a 
Joyner, may be' obliged to take his Freedom in the Joyners 
Company ; fo2 if he ts not, then this By-Law is manifeſtly 
injurtous to him, becauſe it takes awap his Right of Free- 
dom in one Company, and gives him no Right to his Free- 
dom in another Company ; but certainly a By-Law which 
makes it penal fo2 a Man to exerciſe any other Trade, entt- 
ties him to his Freedom in the Company of the ſame Trade; 
and tis a reaſonable By:Law which hinders Men rom ex- 
ercifing ſuch Trades, and being free of fuch — 
Þ . N 0 
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who bave no Knowledge in thoſe Trades 3 and the Caſe in 
the 5th Mod. differs from this, becauſe in that Caſe there 
was na Company of Dancing- Maſters, of which the Defen- 
dant might be-made free. 

Now this By⸗Law being agreeable to the Conſtitution of 
the City. and not reſtraining Trade, but rather regulating 
it by ſubjeZing ſeveral Artificers to be under the Jnſpection 
of others, who: underſtand the ſame Trade, which cannot be 
better done, than by compelling them to take their Free- 
dom in a Compaup of that Trade in which they are employ: 
ed, ; therefoze this wos adjudged a. reaſonable By-Law. 

The Freedom of: the City cannot be taken from a Man, 
pꝛovided he will take bis Freedom in a pꝛoper Company; and 
i that Company will not admit him, the Court will grant 
8 Mandamus to compel them; but on this Return it ap- 

pears, that every Yan. who exerciſes the Trade of a Joyner, 
&c. within. the City of London, ought to be free. of the 
Company of Joyners; but it doth not ſhew that the Defen- 
dant: did "exerciſe that Trade in the City, Oc. but that he 
did exerciſe the Trade of a Joyner generally, without lay 
ing * 1 and then it might be at York oz any where 
elle ; but tis his Exerciſing it within the City of Lon- 
don which _ them en and oz this Cauſe it 


Ward ae 10 agrave. 
TN. * action on the: Caſe to; 3 Cows ſpoken 


Scandalous _ 


b af £7 ſpo- I of a Juſtice of Peace, there being a Colloquium laid of 
dice of ile the Plaintiff, and of his Office of Jultice of the Peace; 


Peace. the Defendant ſpoke the following Mods, (viz.) He (mean- 
ing the Plaintiff): is a Raſcal, a Villain and a Lier; upon Not 
guilty pleaded the Plaintiff had a Uerdid; and upon a Motion 
in Arreſt ok Judgment, a Rule was made that the Plaintitf 
Gould ſew Cauſe, &. and now it was moved fo2 Judg: 
ment, that theſe: Mods were ationable, becauſe they convey 
an Idea too mean, and very much unbecoming the Dffice of a 
Juſtice al Peace, and the Meaning of Moꝛds is always to 
be taten accding ta common Intendment; therefoze the 
Calling a Man Dafſi · down · dilly and Ambidexter was held 
actionable, though thoſe Moꝛds impozt no Crime in them⸗ 
felves ʒ but in common ne ate 8 oe to ſome 
91 el 5377 Y Th 
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The Signilication of Cows is various ; as fo2 Inſtance; 
tis now actionable to call a Man Jacobite o2 Papiſt, but it 
was not ſo in a late Reign, therefoze Mozds muſt be con: 
ſtrued to be ſcandalous, oz not, accozding to the common Ac- 
ccptation when they are ſpoken; but the Mods in the pꝛin⸗ 
cipal Caſe did always impozt a Meanels and Scandal of the 
Perlon of whom they were ſpoken; and there is a Oifference 
between ſpeaking of a Juſtice of the Peace, and ſpeaking of 
him in his Office, as ſpectally laid in this Declaration, 


It was ſaid on the other Side, that theſe TUozds are lo Econr-z 


fozetgn to the Office of a Juſtice of the Peace, that tho'he is 
named, they cannot imply any Scandal to his Office, fo? 
none of them alone are actfonable ; the Mozd Raſcal is not, 
no2 the Mozd Villain, unleſs ſome other TUozds are added, 
(viz.) Stay the Villain, or ſeiſe the Villain; neither is the 
Cow Liar actionable; and tif they are not actionable alone, 
thep are not lo when taken altogether; and the rather, be- 
cauſe they are not of any certain Signification. 

Tis true, 'tis actionable to ſay of a Juſtice of the Peace, 


that he is a Coverer of Thieves, becauſe this is againſt his Hob. 117. 


Dath as Juſtice of the Peace; but tis otherwiſe fo2 calling 


him“ Rogue oz AGarlet; and ſo tis to ſay he is a Vermin in M 


the Commonwealth; neither is it actionable to call him a 
+ Fool, an Aſs, a Coxcomb, a buffle-head Juſtice; ſo the 
TUo2ds tn this Caſe are not actionable. | 

To which it was anſwered, that a Juſtice of the Peace 
hath a double Capacity, and that where it doth not appear 
that the Mozds were ſpoken of him as a Juſtice, they may 
not bear an Action, but where they were ſpoken of him rela- 
ting to his Dffice, they are actionable. 


4 Rep. 16. 

4 Rep. 13. 
oor 141. 

7 1 Lev. 52. 
Sid. 67. 

Prill e. Feild, 


The (lows Raſcal and Villain, ſpoken of a Juſtice of Curia. 


Peace, where a Colloquium was laid of his Office, impozt 
a Scandal; fo2 tho' thoſe are Mozds of an incertatn Signt- 
fication, yet they impozt a mean and baſe Behaviour in the 
Man, but the Mozd Liar is as much as to ſay, the Juſtice 
of Peace acts unfairly in his Office ; ſo taken altogether they 
are ſcandalous Tlozds; and the Plaintiff had Judgment. 


Reynolds 


»„(—? Er 1 * 
* — — 
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Reynolds werſus Clerke. 


Where an Ee againſt the Defendant fo2 Entring into a Pard 


98 and fixing a Spout on his own Houſe, and thereby caſt- 
not an Ac- ing the Mater on the Plaintiff's Stable, per quod the alls 
tion of nel of the Stable Were rotted and ſpotled ad damnum, &c. 
proper Ac. The Defendant pleaded Not guilty as to all, but to en- 
tion. tring the Pard and firing the Spout on his own Houle ; and 
as to that he juſtified, fo2 that his Houſe and the Jlaintiff's 
Stable fozmerly belonged to IT. S. and were contiguous and 
in the Poſſeſſion of one Tenant, and had but one Pard, one 
Pump, and one P2ivy, which, with one Houſe, were con: 
veyed to the Plaintiff, excepting the free Ale of the ſaid Pard, 
Pump, &c. to the Tenant of the other Houſe, and that the 
Defendant bought the other Houſe, with the Uſe of the Pard 
and Pump, &c. and that he entered and was poſſeſſed, and 
fired the Spout to his Houſe fo2 the neceſſary Uſe and Pꝛe⸗ 
| ſervation thereof, by thzowing the Mater from the Eaves, 
which otherwiſe would have damaged his Houſe, and ſo ju- 
ſtiſied the Entring and Firing the Spout to his own Houle. 
And upon a Demurrer to this Plea it was inſiſted koz the 
Plaintiff, that this Juſtification was not good, becauſe the 
Spotit was a Nuſance to him; and tho' IT. S. might juſtify 
the Firing it to one Houſe, when both were in his Poſſeſſion, 
* Hob. 131. pet when both were ſold to different Perſons, * one of them 
cannot juſtify fo2z a Muſance done to the other; and in this 
Caſe the Defendant had neither an expzeſs oz an implied 
Power to ſet up any Spout, eſpecially when it would be a 
Nuſance to the Plaintiff. | 
The (iſe of this Pard reſerved to the Defendant, is no 
moze than an Eaſement to his Houſe, and not to be uſed to 
any other Purpoſe; and the Nature of a Nuſance is ſuch, 
that if it be of Neceſſity, (i. e.) Jf 'tis neceſſary 02 beneficial 
to him who made it, and another buys the Land in which the 
Nuance was made, in ſuch Caſe the Nuſance is purged ; 
and ik afterwards the Lands come into different Hands, tis 
not abatable; but if 'tis an unneceſſary Nuſance, tis only a 
Suſpenſion thereof when in one Hand, and afterwards 
coming into different Hands, tis abatable. | 
But there are ſome ?2ivileges ſo very neceſſary as not to 
be extinguiſhed by Unity of Poſſeſſion, as Paths to a Mill, 


&. fo? they ſhall revive as ſoon as the Tenements come to 
3 different 
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different Hands again; now, in this Caſe the Defendant ha- 
ving erefed this Nuſance after the Tenements came to dit- 
ferent Hands, there can be no Colour fo2 him to juſfify, 


The Counſel fo2 the Defendant took no Notfce of the Ob. Econtra. 


jection made on the other Side, but inſiſted, that the Plain⸗ 
tif was miſtaken in this Aﬀton, becauſe Treſpaſs would not 
lie fo2 firing a Spout on his own Houſe; but that if the 
Plaintifft had any Damage thereby, he ought to bzing an Ac- 
tion on the Caſe to recover what he was damnified, fo2 he 
had a Licenſe to enter the Pard, and could not be a Treſpal⸗ 
ler fo2 Entring and Firing the Spout on his own Houſe. 

Beſides, the Defendant hath averred in this Plea, that 
the Firing this Spout is fo2 the neceſſary Uſe of his Houſe, 
which the Plaintiff hath confeſſed by the Ocmurrer; there- 
foze when he juſtified the Entring into the Pard, the Conſe- 
quence thercof cannot be a Treſpaſs. 


'Tis now inſiſted on by the Defendant, that the Plaintiff The Re 
hath miſtaken his Acton, but not the Defendant's Innocence, ** 


and that an Action on the Caſe is the p2oper Action fo2 the © 
Plaintiff, which is very true, and fo is a Quod permittat; 
but yet Treſpaſs is likewiſe a pzoper Action; fo2 ft cannot 
be denied, but that the Freehold and Inheritance of this Pard 
1s in the Plaintiff, and that the Defendant hath only the bare 
Ciſe of it, and by Miſuſing it he ts a Treſpaſſer. 

'Tis true likewiſe, that the Ocfendant had Licenſe to en⸗ 
ter the Pard, but every Licenſe muſt have a reaſonable Con- 


ſiruction; fo2 can it ever be intended, that becauſe he had 


Leave to enter the Pard, and had the Gſe thereof, that he 
might juſtify the thꝛow ing down the Plaintiff's Houſe ? 


Apon the firſt arguing this Caſe, the Chick Juſtice ſaid Curia. 


this Licenſe was granted by ſpecial Tozds, ſo could not be 
ſo extenſive as otherwiſe it would have been; fo2 the Caſe 
is no mo2e than a G2zant of the Houſe and Pard; and to ex: 
cept the Yard would be void as to the Freehold; therefo2e the 
Exception muſt be intended to ſome particular Purpoſe as 
to the Uſe thereof, to walk in, 02 to go to the Pump, and 
in ſuch Caſe he is to do no Damage to the Freehold ; and 
ik this Licenſe is in any Manner miſuſed, to the Pꝛejudice ot 
him who hath the Freehold; he who miſuſeth it is a Treſpaſſer. 
as if he dig up the Pard, &c. but the Uſe which was made 
of it in this Caſe, was to enter and fir a Spout to his own 
Houſe; now, tho' the oziginal Act was lawful, as done to his 
own Houle, yet he may be a Treſpaſſer, when the immediate 
Conſequence of ſuch an att is Ny to his Neighbours 

fo2 


. 
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fo2 ſuppoſe a Man hath a Water- courſe running thꝛo his 
Gꝛound, and his Neighbour diverts it, this is no Treſpaſs, 
but ik by diverting it, he turned it on his Netghbour's Houſe, 
it would be a Treſpaſs. 

Foz which Reaſon the Chief Juſtice and another Judge 
held this Aﬀton of Treſpaſs was a pꝛoper Action. 

Two other Judges were of a contrary Opinion, fo2 that 
the Treſpaſs was laid koz entring the Yard, and firing a 
Spout to his own Houle, the reſt being laid as an Aggrava⸗ 
tion ok the Damages; now an Action of Treſpaſs is a poſ- 
ſeſſozy Action, and fo2 ſome Jnjury done to a Man's Poſſeſ: 


ſion; and the genuine and natural Difference between Tre(- 


paſs and Caſe is, (viz.) That a Treſpaſs is a wzongful Act 
in it ſelf, but an Action on the Caſe is foz a Remedy of an 
Injury ſuffered in Conſequence of an Act in it ſelf lawful; as 
where.a Man ſhoots in his own Szound, and by ſuch Shoot- 
ing frights the Ducks from his Neighbour's Decop; and 
certainly it cannot be denied, but that the Entring the Pard 
und fixing the Spout to his own Houſe, are lawful Acts in 
themſelves; and if the Conſequence thereof was pꝛejudicial 
to the Plafntiff, an Action on the Caſe is the pzoper Remedy, 
and not an Action of Treſpaſs. 

Afterwards this Point was argued again, the Queſtion be⸗ 
ing, if Treſpaſs lies fo; Entring this Pard, and letting a 
Spout on his own Houle; and it was argued, that it did 
not, but that an Action on the Caſe was the pꝛoper Remedy; 
it was admitted, that where the oziginal Act is a Wrong ac- 
tually done, in (ſuch Caſe Treſpaſs lies, but where the ozigt- 
nal Act was lawful, and conſequential Damages enſue, there 
an Action on the Cale is the pꝛoper Remedy, 

The Complaint againſt the Defendant is koz a Monkea⸗ 
ſance, (viz.) Fo2 that he did not take Care that this Spout 
ſhould not damnify the Platntiff's Houſe ; and tis certain 
that Treſpaſs will not lie foz a Nonfeaſance; if the Deken⸗ 
dant had undertaken to cure the Plaintiff's Hozſe, and by his 
Negligence the Hozſe had died, yet Treſpaſs would not lie a: 
gainſt him, tho' the Hozſe was the Pꝛoperty of another Man; 
but in this Caſe the Houſe was his Own. 

The Cale of Edwards and Hallender is full in Point, 
which was thus: The Plaintiff had a Cellar, and the Ocfen- 
dant had a Tarehouſe over that Cellar, on which he laid (a 
great a Burthen, that the Flooz bꝛoke and fell into the Cellar 
and ſpoiled thꝛee Buts of CUine : Adjudged, that an Action 
on the Caſe, and not an Aﬀton of Trelpals lap againſt the 
Dekendant. | 


4 It 
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Jt was argued fo2 the Plaintiff that Treſpaſs is the pꝛoper — 
Action; fo2 though it was lawful fo; the Defendant to fir the : 
Spout on his own Houſe, pet he ought not to do it in (ſuch 
a Manner, ſo as immediately to treſpaſs his Neighbour ; 
like the Caſe of Preſton »erſus Mercer, which was Treſpaſs Prefton ver. 
Vi & armis fo; cauſing ſtinking TUater in his Pard to run to _ * 
the Walls of the Plaintiffs Houſe, and piercing them, ſo d 
that it run into his Cellar ; after a Gerdict fo2 the Plaintiff, 
it was moved tn Arreſt of Judgment that Treſpaſs Vi & ar- 
mis would not lie againſt the Defendant, becauſe a Man can- 
not be a Treſpaſſer with Fo2ce and Arms in his own G20und, 
he ought to bing an Aﬀton on the Caſe ; but Judgment was 
given fo2 the Platntiff. 

To which it was anſwered, that the O2ziginal A# was a 
Wrong done, (viz.) by cauſing ſtinking Mater to run to the 
Walls of the Plaintiffs Houſe ; which differs from the pꝛin⸗ 
cipal Caſe, and ſo is no Authoaity fo? the Plaintiff. 

The Bounds of Actions muſt be obſerved, and all the Bookg Curia. 
ſhew that there is a great Difference between an Action of Treſ- 
paſs Vi & armis, and Treſpaſs on the Caſe ; fo2 the one lies 
where the Dziginal At was a TUrong in it ſelf, and the other 
where Damages are conſcquential to a awful Act; as fo2 Jn- 
ſtance, tis lawful fo: a Man to make a Dam on his own 
Gzound; but if by making it, the Mater overflows his Meigh- 
bour's G20und, an Afton on the Cale lies againſt him. 

The Civilians call Treſpaſſes on the Caſe Actiones inju- 
riarum ; and in the pzincipal Caſe an Jnjury was done by 
Conſequence of a lawful Ack; therefoze this Acton being 
founded on a Damage reſulting from ſuch Act, is the pꝛoper 
Action fo2 the Plaintiff in this Caſe, and not an Acklon of 
Treſpaſs. 

Tudgment fo2 the Defendant. 


Waddy verſus Newton. 


L PON a ſpecial Gerdict in Ejectment, the Caſe was Where the 
thus: * Cres men- 


tioned in a 


ſl. Tenants in Tail covenanted to levy a Fine, and ſuffer Fine or Com- 
a Common Recovery of the Lands now in Queſtion, and mon Reco- 
of a Fiſhery; and accozdingly levied the Fine thereof, by the arg mall be 
Name of 120 Acres of Land in Stockwell-Hall, in the Coun» Computa- 
ty of, &c. and of 10 Acres aqua cooperta ; and Declared the =p, * 


fe thereof to himſelf and his Heirs, a 1 
4 8 But menſurandis. 


— — 
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But there being many moze than 140 Acres Statute Mea- 
ſure, the Dekendant who was Heir in Tail would conteſt the 
Right to all above thoſe 140 Acres; and thereupon the 
Plaintiff b1ought an Ejettment, and ſuggeſted that the whole 


Eſtate was computed. ts be 140 Acres by the common Com- 
_ putation in the Country, &c. and upon Not guiity pleaded 


For the 
Plaintiff, 


the Jury found a ſpecial Aerdick, (viz.) they found the Fine 
was levied, and the Recovery was ſuffered by the Mame of 
120 Acres of Land, and of 10 Acres aqua cooperta ; and that 


the whole Eſtate entatled was computed in the Country ta 


be 140 Acres of Land. 

It was inſiſted fo? the Plaintiff, that all the entafled Lands 
were compziſed in this Fine, by the Name of 140 Acres of 
Land; and this by the Jntent of the Tenant in Tail who 
tevied the Fine; that Computations are to be aſcertained by 
a Jury, accoꝛding to how much tis reputed to be in the Coun: 


_ try, where Computations are made, and that they are tied 


Econtra for 
the Defen- 
dant. 


1.34 Ed. 1, 


down to the very Country where the Things are tranſacted ; 
therefoze where an Habere facias poſſeſſionem is directed to the 
Sheriff to put a Man in Poſſeſſion of 20 Acres, he mutt de- 
liver 20 Acres to him accozding to the Uſage of the Country 
Where the Lands lie. 

So where Tenant in Tail of the Mano of Lavington, and 


ok twa Cloſes reputed Parcel thereof, levied a Fine. and ſuf- 


fered a Recovery of the Mano!, with the Appurtenance; now 
tho' the two Claſes were onlp Parcel of the Manoz in Repu- 
tation, vet they were adjudged to paſs, becauſe it was intend⸗ 


ed by the Parties that they ſhould paſs. 
The Fiſhery likewiſe paſſes by the Name of io Acres aqua 


cooperta ; fo? tis demandable by that Name in a Prxcipe, 


. which is a real Adion, and fo tis in an * Qiliſe ; and if a 


real Aﬀtion will lie fo2 it, certainly an Ejectment will. 


'Tis not pꝛetended that this Computation is the common 


Tap of Meaſure of Lands by the Cuſtom of the County 
02 Hundzed, but only by the Cuſtom of Stockwell-Hall, in the 
County of, &c. and it will be very difficult to know how far 
that extends; ſo there being no Banner of Certainty to fit 
the Cuſtom, the Plaintiff can never get over the Statute 
+ de menſurandis terris ; but that the Court will judge of the 
Number of Aeres compaiſed in this Fine and Recovery, ac- 
cozding to that Statute, as a certain Rule to direct their 
Judgment. 


. | | Now 
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Now by that Statute, an Acre of Land containing ten 
Perches in Length, muſt be ſixteen Perches in Beeadth, and 
ſo on; therefoze theſe 140 Acres compaiſed in this Fine, muſt 
be accozding to that Meaſure, and not lekt to an incertatn 
Computation ; and there is a Difference between a Mano: 
which is (fixed to no certain Mealure, and a Quantity of Acres 
where the Weaſure is aſcertained by the Statute. 

Tis true, if it was the Cuſtom of the County o2 of the 
Hundred, (0 as it was limited oz fixed to a certain Place; 
this Method of Computation might be good; as the Acres 
in Cornwall, o2 a Pearch fn Staffordſhire ; becauſe the publick 
Uſage of the County gives it a Sanfion; and there are 


ſome * Law Books which probe that the Mealure fn thoſe * Crompr 
Counties is different from ail other Places in England; and 1% *** 


ſo are the Pꝛices of the Things mealured. 

But in the pꝛeſent Caſe, the Acres if taken by Computa- 
tion, are two Fifths larger than the Common oz Statute 
Meaſure, without confirming ſuch Computation to any cer- 
tam Place; and in all the Caſes wherein tis mentioned, 
what paſſed by ſuffering a Recovery of a Manor in Reputa- 
tion, 'tis alledged in the Deed, that the Covenantoz is to 
ſuffer a Recovery of a reputed Mano; but tis not ſet fozth 
tn this Deed that the Covenanto2 was to ſuffer a Common 
Recovery of fo many Acres in Reputation; but only of 140 
Acres generally. 

Beſides there is a Difference between a Fine levied and 
a Recovery ſuffered, in Purſuance of a Contract koz a valu- 
able Confideration, and a voluntary Fine and Recovery ag 
this is; fo2 in the one Caſe, the p2to2 Agreement governs 
the CUhole ; but where there is no ſuch Agreement, the oz⸗ 


dinary Courſe of Law is to be the Guide, and no rained 


Conſtruftion ſhall be deduced from the Intention of the Par⸗ 
ties. 

And tis to be obſerved, that the Statute De terris menſu- 
randis was made on Purpoſe to aſcertain the Fine due to the 
King, by Alienation of Lands by Fines, and therefoze ſuch a 
looſe Computation of the Mumber of Acres, (all not avoid 
the Deſign of this Statute ; and if fo, then where a Man 
covenants to levy a Fine of 500 Acres of Land, certainly it 
muff be intended Statute Acres. 


Js to the Fiſhery, the Plaintiff hath no Colour to have rjeamenc 


Judgment, becauſe an Ejectment will not lie of a Fiſhery, 
n02 in any Caſe but where there may be an Entry and Expul- 
ſion ; and that cannot be of a Fiſhery, eſpectally in this Caſe 
| 2 where 


will not lie 
of a Fiſhery. 
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where it was of a Fiſhery in the River Tyne, which cannot 
paſs by the Name of ſo many Acres aqua cooperta, becauſe 
"tis not like a Pond where the very Soil is the Pꝛoperty of 
; another; but this is only a Freedom to fifh in that River. 
Curia. Tis admitted by the Counſel koz the Defendant, that if 
this Fine had been levied, and Recovery ſuffered, in Purſu- 
ance of a fozmer Agreement oz Covenant fo2 a valuable Con- 
ſideration ; and if it had appeared to be the Jutent of the 
Parties to paſs the whole Eſtate by the Mame of 140 Acres, 
in ſuch Caſe the Mhole would paſs. | 
Now here the Jury hath found that the whole Eſfate en⸗ 
tailed, was computed in the Colinty to be 140 Acres; and it 
will be Oifficult to appꝛehend a Difference between a Cove⸗ 
nant koz a valuable Conſideration, and a voluntary Cove: 
nant ; fo2 it cannot reaſonably be ſaid, that the ſame Mods 
ſhall paſs all the Lands in one Caſe, and ſhall not paſs the 
Whole in the other Caſe, efpectally when the Tenant had it 
in his Power of paſling it as he pleaſcd. 
* Cro Car. But they held that an Ejectment would not lie of a * Ft- 
492; -r-o. {ery3 lo the Defendant muſt have Judgment as to that Mat⸗ 
Langbane. Ter ; but becauſe the Chief Juſtice who tried this Cauſe, did 
It will not believe that the Defendant wag ſurpziſed by the Finding of 
lie n. the Jury, that the whole Eſtate-tatl was computed in the 
ver, becauſe COUntry to be 140 Acres; they would not tie him down to 
— _ „ this Ger dict, but admit him to bzing a new Ejectment to try 
a — the Truth of that Matter, and that they would conſider of 
will lie de ter- the Judgment till next Term; but recommended it to the 
74 aqua ce Parties to agree in the mean Time. 


perta. 


Serle verſus Barrington. SC π⁹ fag en 
| 1370. 

HIS was an Action of Debt bzought by an Admint⸗ 
ſtratrir upon an old Bond foz Money due to the Jnte- 

ſtate ; and upon Oper of the Bond, and the Condition there- 
of, it appeared to be dated Anno 9 Willi. (which was thir- 
ty five Pears paſt) and thereupon the Oefendant pleaded Sol- 
vit ad diem; upon which they were at Jflue ; and at the 
Trial the Defendant offered to pzove the Jſſue by Pꝛeſump⸗ 


6 Nlad: 43. tion, (i. e.) this being a Bond of moze than twenty Years 


ſtanding, and no Jntereſt being paid in all that Time, it 
_- be pꝛelumed that the Puncipal was paid on the 
ay. | 


Now 
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Now to encounter this Pꝛeſumption, the Plaintiff offered 
to give another Pꝛeſlumption in Evidence, and that was an 
Jndozſement of the Payment of Jntcreſt fo2 one Pear after 
the Bond was nine Pears old, which Indozſement was w?it- 
ten with the Jnteſfate's own Wand; and whether that ſhould 
be given in Evidence at the Trial, was the Queſtion ; and 
the Chief Juſtice, befoze whom the Cauſe was to be tried, 
would not admit it to be given in Evidence, becauſe of the 
Inconvenience which might enſue ; fo2 this Indozlement be- 
ing all of the Jnteſtate's Hand-wiiting, might be made at 
one Time and dated at another, and very conſiderably ante- 
dated; and that it might be of dangerous Conſequence ta 
admit an Jndozſement made by the Inteſtate himſelf to be gi⸗ 
ven in Evidence fo2 him to ſuppozt this Bond, and thereupon 
the Plaintiff was nonſuited; and the Chtef Juitice o2dered, 
that this Batter ſhould be referred by Map of a Caſe ſfated 
fo2 the Opinion of the Court. 

And now it was argued fo2 the Plaintiff, that tho' tis a 
general Rule, no Yan can be Evidence fn his own Cauſe, 
yet where the Neceſſity of the Cafe requires it, he ſhall be an 
Evidence, as on the Statute of Winton, where the Perſon 
robbed is allowed to be Evidence foz himſelf to pzove the 
Robbery; ſo where a Servant is admitted to be Evidence to 
pꝛove the Delivery of his Baſter's Goods to a Carrier, tho 
at the (ame Time he (wears to diſcharge himleif; and this 
is from the Neceſſity in ſuch Caſes, becauſe pꝛodably there 
may be no other Evidence to p2ove thoſe Fats. 

Beſides, in this Caſe, the Indozlement being of the In⸗ 
teſtate's Hand-witing ſhould rather be giben in Evidence, 
becauſe 'tis to pꝛove Money paid in Diſcharge of what was 
owing by rhe Defendant; and it would be very hard to re- 
quire any other Pꝛook, becauſe none can be had of ſuch 
Tranſactions, but his own Jndozſement ; and the Allowing it 
to be given in Evidence is not an Admitting it to be a ſuffi 
cient Pꝛook fo2 the Jury to find fo2 the Plaintiff, but to let 
it have its due Meight, that they may conſider upon the 
whole Merits. 

It was inſiſted fo2 the Defendant, that this chauld not Econcra, 
be given in Evidence, fo? if it ſhould, it will be in the Power 
of any Man who can get an old Bond into his Poſſeſſion, to 
charge the Obligoz again (after the Money paid) by making 
ſuch an Jndozſement ; and it would be as unreaſonable any 
as inconvenient to put the Defendant to prove the Money 
paid after ſo long a Time of Acquieſcence, as it would be — 

; pl 
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put the Plaintiff to pzove an afual Payment of the Jntereſt 
thus indozſed. 
Curia Two Judges were of Opinfon. that this Caſe ought to be 
| judicially brought into Court by Demurrer, oz by ſome other 
pꝛoper Method; fo2 the Plaintiff being nonſuited, there is 
no Cauſe now in Court; and ſo whatever Judgment is gt- 
ven will be extrajudicial; and becauſe (ſuch Judgment will not 
determine the Caſe, thep at firſt were unwilling to give any 
Judgment. 

But afterwards thoſe two Judges ſaid, that the Queſtion 
was, TUhether this was a true Indozſement, 02 not; and be- 
cauſe the Court cannot determine that Matter, it was pꝛoper 
fo2 a Jury who can. | 10 

Tis true, the Indozlement made by the Obligee charges 
himſelf, but if the Obligoz ſhould get the Bond into his Pol⸗ 

— ſeſſion, he map make as many Jndozſements as he will, and 
by that Means wrong the Obligee of all the Intereſt; and 
they were of Opinion, that this Jndozſement might be admit- 
ted in Evidence, fo2 tis the daily Pꝛactice to make ſuch Jn- 
dozlements on Bonds, and generally at the Requeſt of the 
©Obligo2;z and this is the beſt and ſureſt Evidence of the Pay⸗ 
ment of the Money, becauſe Acquittances and Notes map be 
loſt, whereas Indozlements will continue as ſo many Bꝛands 
on the Bond into whoſe Hands ſoever it falls, as long as the 
oꝛiginal Lien which creates the Charge fhall continue. 

But the Chiek Juſtice being of a contrary Opinion, deſired 
that ſome Pꝛecedents might be ſhewn where ſuch Judozſe- 
— were given in Evidence; and thereupon it was ad- 


Manning verſus Turner. 


Judgment a- T'T was moved to ſet aſide a Judgment againſt the Bail, foz 
Bail for a. that the Pꝛincipal ſurrendered himſelf the 2d Dap of May, 
— y_ _ and (even Days afterwards gave Motice thereof to the Attoz- 
he Prinei. nep ko; the Plaintiff, that he had ſurrendered himſelf on that 
pal. Day befoze Juſtice Tracy, and two Days afterwards he gave 
Notice that he had ſurrendered himſelf befoze Juſtice Powys, 

and all this bekoze the Keturn of the ſecond Scire facias. 
Econtra. It was ſaid on the other Side, that tho Notice was gi⸗ 
ven to the Attozney, yet by the expzeſs Rule of this Court, 
the Bail are not diſcharged until the Bail⸗piece is marked, 
which was not done until after the Return of the "ou Scire 
| 5 3 aclas ; 


. 
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facias; tis true, there is an Exoneretur cntered now, but 
that was after the Signing the Judgment. ; 

To which it was replied, that admitting the Fact to be as 
befoze⸗ mentioned, pet the Judgment ought to be ſet aſide, be⸗ 
cauſe the Plaintiſt's Attozney took the Batl-picce from the 
Judges Chamber, but did not leave it with the pꝛoper Offi- 
cer; but as ſoon as it was left with him, the Attozney koz the 
Defendant entered an Exoneretur, ſo that it was the Plain⸗ 
tiff's Fault that it was not entered ſooncr. 

This Matter being referred to the Maſter, he repozted, 
that the P2incipal ſurrendered himſelf on the ſecond Dap of 
May, and Notice was given to the Plaintiff's Attoznep, that 
the Surrender was befoze . Juſtice Tracy on the ſeventh Doy 
of May, and two Days afterwards, that it was befoze Ju- 
ſtice Powys, and the Batl-picce was diſcharged on the Fourth 
of the lame Month, and that the ſecond Scire facias was re- 
turnable on the ninth Oay of May, and that the Plaintiff's 
Attoznep took the Bail piece from the Judge's Chamber and 

kept it to2 a conſiderable Time; and that there was not fit 
teen Daps between the Teſte and Return of the ſecond Scire 
facias; neither was it four Days ti the Office; and upon this 
Repo2t the Judgment was ſect aſide. 


Wild Verſus Harding. 


Rule was made to diſcharge the Bail, On a Dꝛetence Bail are not 


that the Duncipal had ſurrendered Himſelf befoze the 


diſcharged 
upon the 


Return of the ſecond Scire facias againſt the Bail; and now Surrender of 


it was moved to dilcharge that Rule fo2 two Reaſons, (viz.) che Princi- 


Fo? that if there was any ſuch Surrender, the Plaintiff's At: 


pal, unleſs 
an Exoneretur 


rozney had no Notice of it; and if there had been Notice, the is entered on 
Defendant's Attozney ſhould have brought the Ball piece befoze * 


the Maſter to have it diſcharged, otherwiſe tis no Surrender 
by the expzels Rule of this Court; and neither of theſe 
Things being done, the Surrender is not regular, and there- 
fore the Bail are not diſcharged, there being no Exoneretur 
entered on the Bail piece, not that the Pſaintiff owned the 
Surrender was made in Time. 


'Tis the Pꝛadtice of the Court, that the Bail are not dil. Curia. 


charged without Entring an Exoneretur on the Bail piece, 
on Notice given of the Surrender ; but ik the Defendants 
did not give Notice, tis an Jrregularity which will not be ſup: 


plied by the Court without paying Coffs ; but if the Bail ſar: 
; Oo renderen 


— 
— 
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rendered the Puncipal fajrlp, tho not ſirifly regular, they 
ought to be favoured. and are indulged by the Court to ſur: 
render him at any Time befoze the Return of the ſecond 
Scire facias ; now the Queſtion in this Caſe was, CUhether 
the Pꝛincipal did ſurrender Himſelf befoze ſuch Return, and 
the beſt Evidence of that Matter is the BBail-pfece ; but if he 
Did ſurrender himſelf, ' and gave Notice, he ought to pay 
Coſts until the Bail⸗piece was marked; fo? he is to take No- 
tice of that, (viz.) Of the Exoneretur, and not of what the 
Attoznep fo2 the Defendant told him. 


Goddard werſus Gilman. 


Where a F. HE Plaintiff bzought an Anion of Debt in London, 
5 ET and had Judgment, and ſued out a Fieri facias dir etted 
2 to the Sheriff, without a Teſtatum fieri facias into London, 
by Uirtue whereof the Defendant's Goods were taken in Exe⸗ 
cution in Middleſex; and becauſe this was done by en ozigt- 
nal Fieri facias without a Teſtatum, the Execution was ſet a- 
ſide as irregular. 
And now the Plaintiff moved, that he having a Judgment 
with a Releaſe of Errozs, that the Goods might remain in 
the Sheriff's Hands, and not be delivered to the Defendant, 
who was a poo? Man, fo2 by that Beans the Plaintiff would 
| loſe his Debt. 
Curia. When the Execution is ſet aſide (as it was in this Cale) 
the Goods taken muſt be returned, becaaſe there can be no 
Colour fo2 the Sheriff to detain them. | | 
The like Rule was made in Michaelmas-Term following, 
in the Caſe of White verſus Cornwall, where an Action was 
laid in one County, and the Plaintiff had Judgment, and 
took out a Fieri facias directed to a Sheriff of another Coun- 
ty, without a Teſtatom, &c. afterwards, the Plaintiff's At- 
tomey perceiving this Miſtake, ſued out a Teſtatum fieri. fa- 
cias into that County; but befoze it came to the Sheriff he 
had executed the firſt TUrit, and afterwards he executed the 
other tit; but the Execution was ſet aſide, becauſe the firſt 
_ _ executed, the Sheriff could not regularly execute 


3 Fry 
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Fry verſus Carne. 


N an Act.on on the Calc fo2 theſe ſcandalous (ods, (viz.) Words where 

Fry (tye Plaintiff) had the pretender's Picture in his Room, onable. 
and I ſaw him drink his Health, and he ſaid that he (the Þ2e- 
tender) had a Right to the Crown; it was moded in Arreſt 
of Judgment, that theſe Mods were not actionable ; but the 
Court would not ſuffer the Defendant's Counſel: to inſiſt on 
it, fo2 that thep all beid the Cows were actionable, and ſo 
the Plaintiſt had his Judgment. 


The King verſus Sir Charles Holloway. 


HE Court was m:ved fo2 Leave to file an Jnfozma» Information 
tion againſt the Defendant, who was about +5 Pears againft a 
old, and a Scholar at Wincheſter School; and it was fo2 **901-Boy 


for aſſault- 


aſſaulting, beating and challenging one Eyres @ Clergyman, ing his Ma- 
who was then ſccond Maſter of that School, koz no other fer 
Cauſe but that the ſatd Sch@'-maſter repzoved the Defendant 
fo2 ſomething done at School. | 

A Rule was made koz the Defendant to ſhew Cauſe; 


Smith verſus Graham. 


HE like Rule was made upon a Motion fo2 an Attach. Attachment 


*. | | - againſt 
ment againſt one Chaſe a Bailiff, fox taking inſuffict- ring «| 


ent Boil, upon the Arreſt of one (at the Plaintiff's Suit) on (15,0 inſuf. 1A 
a Bill of Middlclex. | cient Bail. | 


Martin verſus — — This Caſe was argued in 
Trinity-Term, and again in Eaſter-Term followimg. wan of « 
Bill filed v 
ala for 


HIS was a Wotton fo? Leave to file a Bill to warrant Revere ; and 
1 the Pꝛoceedings in this Court after a Writ of Erroz ot Jo 


bought in Parliament, and the Want of a Bill aſſigned fo2 eq, chat no 
Erroz; and upon a Certiorari directed to the Chief Juſtice, = ugcdet 
he certified to the Houſe of Lozds, that there was no Bill 5 0 
filed in Hillary Term; therefoze it was now moved to file a man nor be 


\ Oo 2 Bill filed in ano- 


ther Term. 


— ¶ dä. 
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Econtra. 


- Bill as of another Term; and a Rule was made to move 


the Houſe of Lo2ds fo2 another Certiorari ; and the Houſe oz- 
dered, that the Plafiitiff ſhould have Leave to bzing another 
Certiorari to certify a Bill filed of another Term; and now 


this Court was thoved, that the Plaintiff might Have Leave 


ed file a Bill; as of that other Term, (viz.) as of Michael- 
mas- Term, and to enter Continuances to warrant the 190» 
reedings ; the line having been done in the Caſe of Walniſ- 
ley verſas Cetey; where in the Common Pleas the Memoran- 
dum was allowed to be mended, and ſet right by the Bill, 
it being to aim the Judgment of this Court, which had 
been affirmed on a CUrit of Erro2 in the Exchequer⸗ 
Chamber. | | 

Now in the pzincipal Cafe a Writ of Erroz was bꝛought 
in the Houſe of Lozds, after a Bill exhibited in Chancery 
fo2 Relief, and that Bill diſmifſed on hearing the Cauſe ; 
fo) which Reaſon this Court ought to do any Thing in their 
Power to ſuppozt this Judgment, eſpectally ſince the Merits 
are entirely againſt the Plaintiff in Erroz, otherwiſe he would 
have been reneved in Equity. | 

This Motion is impzoper, becauſe the Tant of a Bill 
filed in ſuch a Term, was aſſigned fo2 Erroz in the Houſe 
of Lozds, and that Cant was certified ag of that Term by 
the Chiet Juffice z therefoze a Bill of any other Term will 
not warrant this Pꝛoceeding; fo2 the Memorandum in thig © 


Declaration refers to a Bill of Hillary-Term, which cannot 


be warranted by a Bill of another Term, and by entring Con: 
nuances; and though the Judgments in the Common Pleas 


are ſuppozted by O2iginals of fozmer Terms by entring Con⸗ 


tinuances, it doth not follow that the like may be done in 
this Court; foꝛ in the Common Pleas, the Memorandum in 
the Declaration is always general, without referring to any 
certain Term, as thus Alias prout patet termino paſchz, &c. 
but in this Court it recites, that the Bill was of ſuch a 
Term, (viz.) Memorandum quod alias ſcilicet termino ſancti 


Michaelis (the Plaintiff) protulit quandam Billam ſuam; now 


if there was no Bill of that Term, and the Plaintiff ſhould 


get Judgment, it ought to be reverſed fo2 that Reaſon. 
- Beſides, where the Want of a 'Bill is aſſigned fo2 Ertoz, 
the Court may indulge the Plaintiff ſo far, as to give him 


- * Leave to file one; but never after che Chief Juſfice hath cer⸗ 
ified the Want of a Bill ok that Term, 


This being a Judgment upon a Dernurrer, the Want of 


2 Bill is certaſily aſſignable ko: 'Erroz, and tis a good 
** | 


Cauſe 


0 
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Cauſe to reverſe a Judgment; and this appears by the * Sta» 4. _ 
tute made fo2 the Amendment of the Law; by which tis enn 
acked, that all the Statutes of Jeofails ſhall extend to Jadg- 
ments by Confeſſion, Nil dicit, &c. and no ſuch Judgment 
ſhall be reverſed, ſo as an Original Writ or Bill is filed ; 
which impozts, that it no Bill is filed, the Judgment tafl 
be reverſed. _ 1 J 
Now if the Plaintiff might have Leave to file Oꝛiginals and 
Bills at any Time, 'tfs in vain to aflign the Mant of them 
fo2 Erro2; but tis plain this cannot be done at any Time, 
becauſe the Philizers will not make them out after two Terms, 
without Application ts the Chancery ; and then tis allowed 
upon ſome equitable Circumſtances, but not otherwffe, — 
And the Court ſeemed to be of Opinion, that this Mo- Curie. 
tion was impꝛoper after the Want of a Bill filed in that 
Term was certified by the Chief Juftice. | 


The King ver ſus Pariſhioners of St. John, Ic. 


HE Caſe: ſſ. Two Childzen were removed, by the Dz⸗ — 
der of two Jultices, from the Pariſh of st. John to geaflaaber * 
the Pariſh of St. James, &c. ko that their Father was bomn 
in that Pariſh, which the two Juſtices appzehended to make 
a Settlement of the Childzen ; but upon an Appeal to the 
Seſſions, this Ozder was quaſhed ; fo2 that it appeared the 
Father wozked ſeverab-Pears in the Pariſh of St. John, and 
was afterwards bound Appzentice to one living there, but al- 
ways lap in the Pariſh of St. ſames's, and had his Meat. 
Dink and Lodging there, ercept in Fair Time by Agrre- 
ment ; but the Court held, that he gained a Settlement in 
St. John's Pariſh by the Appꝛenticeſhin. 


The King verſus Cracker. | 
| 7 Als was a Motion kor a Rule on the Under-Sheriff of Tie beben. 


| dant was 
Cornwall, to execute a Capias pro fine tmpoſed on the found guilty 
Defendant Cracker; and that he might make the Return im⸗ „bon an In. 


mediately, and attend wich it in Contt, oz otherwiſe chew in ee 


Cauſe wo he hath not erecuted it. 4 Quo War 
This Cracker was found guilty upon an Inkozmation in * 


Nature of a Quo Warranto, fo2 uſurping the Office of „ 0! ce of | 
g Of Mayor, anc 
fined. 


— 


* 
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Information 
not granted 


of Tregeny in Cornwall fo; (cveral Pears ſucceſſively; and 
now a Rule was made that the Sheriff (ould return thts 
Writ within ten Days, oz ſh:w Cauſe why an Attachment 
Geuſd not go againſt him. 

But the Shcriff bzought Cracker in on the Day the TUrit 
was returnable, and he was committed to the Ring's Bench 
Puſon, till the Court ſhould conſider what Fine to ſet on him, 
which was ſuſpended until the Term following; and a Rule 
was made, that he ſhould be carried down to Tregeny, at the 
nert Eledion Dap koꝛ a Pp, in oꝛder to pꝛoceed to an E- 
lection, which was done ; and upon a Mandamus diteded to 
him fo2 that Purpoſe, (viz.) to ele and ſwear a new Yayo, 
he returned that T. S. was duly elected Bayoz, and that he 
was willing to (wear him into that Office. | 

But he having milbehaved himſelf in this Elefion, there 
being no moze than two who voted foz the new Mapoz, who 
was unwilling to take the Office upon himſcif, leaſt he ſhould 
be proſecuted upon an Jnfozmatfon fo2 uſurping the Office, 
he refuſed to be wozu ; ſo this Cracker continued Bayo? till, 
having been Mapoz, though he was ſir Months in Piiſon; 
and fo2 this Milbehavieur he was kound guilty, and fined 
200 J. and to ſkand committed til he paid it, | 


The King ver ſus Pyke. 


A wag made foz the Defendant Pyke, and one pri- 
deaux, to ſhew Cauſe by what Authozity they claimed 


where there tg he capital Bur geſſes of the Cozpozation of, &c. and ano⸗ 


hath been a 
— 


ther Rule fo2 an Inkozmation in Nature of a Quo Warranto 


Poſſeſſion of againſt this Pyke and one Harriſon, (the two contending 


Burgeſs-ſhip 
for 14 Years: 


Mapoꝛs) to ſhew Cauſe by what Authozity they claim, being 
MWapyozs of the Cozpozation, &c. and it was now moved to 
make both theſe Rules abſolute. 

Tis true, the Defendants have ſwozn that they have been 


14 Pears in PoſſcMon of the capital Burgeſs-ſhip, under a pꝛe⸗ 


tended Election cf them into that Office ; but ſince the E⸗ 


lection ok a Mapoz very much depends on their being duly 


elected Burgeſſes, it was inſiſted that the Court would 
grant this Inkozmation, as thep did in the Caſe of the 
+ ao of Penrin, notwithſtanding a long Acqut- 


p RNS The 
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The Objcction in this Caſe fs not like that in the Caſe of 
the Coxpozation of Penryn, becouſe here was fourteen Pears 
peaceable and uninterrupted Poſſeſſion, theretoze the Aule was 
diſcharged as to them, and that no Jnfoxnation ſhould be 
granted, but that the Rule Gould ſtand againſt Pyke and Har- 
riſon, the contending Mapoꝛs. ; 

And an Inkozmation in Nature of a Quo Warranto being 
granted againſt them, ft was ſafd, that upon the Trial of 
that Jnfozmation, and if the Court ſhould deny to grant an 
Inkozmation againſt the capital Burgeſſes, they will contend 
that the Pzoſecuto2 cannot give anp-Diſability of Theits in 
* and therefoze would be good Mitneſſes againſt 


To which it was anſwered by the Court, that the Right 
of a Man ſhall not be tried in any collateral Adion to which 
he is not a Party, therefoze the Diſability of Prideaux cait- 
not be given in Evidence on the Trial of this Jſſuez ſo the 

Rule againſt him as capital Burgeſs was diſcharged. 


The King verſus The Pariſhioners of Wilby. 


PON a Hotion to quaſh an Der of Settlement made 
by two Juſtices, and which was confirmed upon an 


8 


Econtra. 


Where the 
usband 


ained a Set- 


Appeal to the Seffions, the Cale appeared to be thus, (viz.) clement by 
Dne Humphry Carr, about thirty Pears laſt paſt, built a Cot- — 4 


tage in the Pariſh of B. on the Maſte of a Mano? belonging 
to the Earl of Pembroke, but without any Licenſe o2 D2der (a 
to do, and he enjoyed the ſame during his Life, without any 
other Right, and then died, leaving Jſſue Elizabeth his otilp 
Daughter and Heir, who intermarried with John Darby, who 
with his TUife Elizabeth, being ſeiſed of this Cottage, ſold ft 
to John Willy koz 30 J. and now the Queſtion was, Mhether 
_ this 3 had gained a Settlement ok John Darby the 
Hugsband. 2 
It was tnliſted that it had not, becauſe the Father of Eli- 
zabeth, the Nike of this Darby, had no Settlement there, 
fo2 his Entry was by Diſſeiſin, which gains no Settlement; 
and if the Father had none, his Daughter could not have 
any Settlement there. | mel 
But the Court were of another Opinion, betauſe thirty 
Years Poſſeſſion is a good Title againſt the Loꝛd of the Ma- 
no?, by Qirtue of the Statute of Limitations, if he Would 
bzing an Efectment to recover the JPoffeſon. 


Beſides, 


Curia. 


* 93 ries 


FY PAY 


288 Term. S. Trin. 10 Georgii, 1725. | 


Beſides. Elizabeth, the CUife of this Darby, and Oaugh- 
ter and Heir of Humphry Carr, was in Poſſcion by De- 
cent, which is a good Title againſt any Eſcheat the Lozd 
might have at Common Law, and therefoze ber Husband 
gained a Settlement by this Barrtage. 


— 


Croſſe verſus Talbot. 


| PON a Motion to ſet aſide an Arreſf, and a Ball 


Arreſt of a 
f 4; Bond given by the Plaintiff. who was a Domeſtick of 


= 


dor ſet aſide, the Duke of Holſtein, reſident here; and this upon the Sta: 


* Annæ, tute * 7 Annz, by which tis enaded, That all the Proceſs 

cap. 12 whereby the Perſon of any Ambaſſador, or other Publick Mi- 
niſter, or of his Servants, may be detained, or his or their 
Goods diſtrained, ſhall be adjudged void ; but the Servant of 
an Ambaſſador, &«c. ſhall not have this Privilege, unleſs his 
Name is regiſtred in the Secretary's Office, and tranſmitted to 
the Sheriff of London and Middleſex, who, upon Receipt there- 
of muſt hang it up in ſome publick Place in their Office; all 
which was done in this Caſe, and thereupon the Arreſt was 
ſet aſide, and the Batl-Bond was vacated. 


Seviniack verſus Marihall. 


flea by an ls was an Action bzought againſt an Adminillratrir, 
— pn 1 who pleadcd, that ſhe had not Aſſets die impetrationis 
good. Brevis Originalis, when the Action was bzought by Bill and 

not by Original; and foz this Cauſe the Plaintiff demurred, 


and had Judgment. 


The King ver ſus Smart. 


r FT PON a Certiorari to remove an Indictment, the De- 
Ko. og fendant entered into a Recognizance to try it at the 


was ſtayed, NETt Aſſiſes, which he could not do by Reaſon of the Jndiſpo- 
nu” og ſition of ſome IUitneſſes; and this appearing to the Coutt 
could not get UPON Affidavit, it was moved to ſtay the Eſlreating ok the 
as * Recognizance, which was granted upon Papment of Coſts, 
were ek, AND entring into a Rule to try it at the next Aſſiſes follow- 

ing, eſpectally ſince the Pꝛoſe cutoꝛ can get nothing by the Eſ- 


treat of the Recognizance, but now he gets his Colts. 
| 3 | Paterſon 


* 
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Paterſon verſus Dyer. 


Declaration was delivered in Michaelmas-Term, and A Judgment 
Rules given foꝛ Pleading accozding to the Courſe ok the 5 rte 
Court, but the Defendant making Default, the Plaintiff's impeached 
Attozney ſigned Judgment, and gave due Notice of executing — — 
a Writ of Inquiry; the Defendant appeared at the Time and CS Do- 
Place and made Defence, but ſome Time afterwards he would fence upon 

impeach the Judgment, but it was not allowed, becauſe he had e Writ of 


made Defence at the Executing the CUrit of Inquiry. 


Anonymus. 


HE Defendant had Leave to plead de novo within four Where the 
Daps, within which Time he ought to have pleaded in Deſer dene 
Chief; but inſtead of that he pleaded an Outlawꝛp of the Plain⸗ — in 
tiff in Dilabilitp, &c. and thereupon the Plaintiff ſigned Judg- Chief. 
ment fo2 (ant of a Plea in Chief within the four Days, and 
this was held regular; but upon Payment of Coſts, and gi⸗ 
bing the Plaintift Judgment in Debt koz his Security, and 
bziaging 201. into Court, and Pleading to Jfſue immediately, 
the Judgment was let aſide. E Lf 


The King Verſus Purſell. The Defen- 


dant was con- 
victed of 


HE Defendant being pꝛolecuted fo2 oppzeſſing an honeſt Perjury 

Pan, under Colour of a (arrant of the Chief Juſtice, gen, Pe- 
Was 02decred to anſwer upon Interrogatories ; and upon his — at the 
Examination he toz\woze himſcif, and was indicked and con- Trial, it ap- 
victed of Perjury; and now he moved to let aſide the laid Con- lac, car 
viction, it appearing upon Affidavit he could not be ready to be could not 


make any Defence at the Trial; and upon this Motion the ser bis Wie. 


Uerdict was (ſet aſide upon Papment of Coſts, and Entring —— 

into a Rule to try it koꝛth with. fore the Ver- 

| _ was ſet 
auge. 


Addiſon verſus Parerſon. : | 


NE Charles Fountaine was arreſted at the Suit of the Suse oled 
Plaintiff, and the Bail⸗piece was thus marked, (viz.) the Miſnoſ- 
Petrus Fountaine traditur in Ballium, &c. qui arreſtatus fuit . 
| P P | PET Abatement. 


7 
4 
| 
. 
4 
4 
1 
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per nomen Caroli Fountaine; and in the Kecognizance of 
Bail it appeared, that they were Bail koz Peter Fountaine ; 
and now upon a Scire facias byought againſt them, both the 
Piꝛincipal and Bail plead this Matter in Abatement ; and it 
was moked ta ſet aside this Piea, becauſe the Ball cannot 
plead this in Abatement; ben des the Paincipal and his Bail 
8 cannot join in one Plea. 
Cugin- The Court was of Opinion, that the Bail could not plead 
| this Miſnoſmer in Abatement, tho the ÞPztncipal might; ſo a 
Rule was made fo the Defendant to anſwer ober. 


Springett werſus Chadwick. 


Whos * Ndebitatus Aſſumpſit fo ſeberal Things due to the Plaintiff, 
Hand nal! 1 to which Declaration the Defendant pleaded in Bar, that 
not be a Dif he gave a Note of 20 l. to the Plaintiff in full Satisfaction of 
— 2 * the Debt, &c. and upon a Demurrer to this Plea the Plain⸗ 

tiff bad Judgment, becauſe a Note thus given is no Oilcharge 


2 Dutp. 


Palmer verſus Byteild. 


Ro. Recognizance was taken befoze a Judge of B. R. at his 
238 Chambers in Serjeants- Inn in Fleet-ſtreet, London, and 
and Scire fa- afterwards a Scire facias was brought directed to the Sheriff of 
2 2 # Middleſex, without mentioning that the Recognizance was en- 
of Middleſes. rolled; and now it was moved to quaſh the ꝛoceedings on 
Allen 9. this Sci. fa, btauſe it will not lie into * Middleſex upon ã Re- 


cognizance taken at a Judge's: Chamber, and the Court was 


 Curis, ol that Opinion; but that it the Recognizance had been en- 


rolled, the Sci; fa. would have been good, either into London 
02 to Middleſex, at the Election ot the Partu; but if not en- 
rolled. then it lies into W 


Clerk verſus Dier. In Communi Banco. 


Words nega- JN an Action on the Caſe ko; theſe (Uows ſpoken negatively, 
3 (viz.) I never came home and- pox'd my Wife; the Plain⸗ 
tionable. tiff had a UGerdidt, but the Judgment was arreſted by the Dpt- 
mmion of; the whole. Court, fo? _ the Cos were too loole 


fo. beat au Action. 


I Saladine 
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Saladine verſus Fir Jacob Jacobſon: 


HE Defendant was one of the Dfrecto2s ok the South- 1 8 

1 Sea Companp, and the Plaintiff had obtained a Judg: [a0 of the 
ment againſt him foz 10001. and by the * Statute 7 Geo. Sourb-See _ 
'tis enated, that every Director, &c. ſhall deliver on Oath 2 ſer 
before one of the Barons of the Exchequer before 25th March, * ; Geo. cap. 
1721. two Inventories of all the Real and Perſonal Eſtate, of 1. 5. 
which he was poſſeſſed or entitled unto in his own Right, or 
of any other Perſon in Truſt for him, &c. which ſhall dil⸗ 
charge him from the Demands of all other [Perſons ; all 
which Eſtates ſhall be fozfeited and recovered by Airtue of 
that Act, and ſhall be paid into the Erchequer, and applied 
fo: the Benefit of the South-Sea Company. | 

And now it was moved fo2 the Opinion of the Court, 
whether the Defendant could avoid this Judgment upon his 
e ee that he gave in a true Jnventozy purſuant to 
the Act. IF 

All that is required in this Caſe by the Statute, is to give curia. 
an exact and true Jnventozy, and he (wears that he gave an 
Javentozy purſuant to the Act, ſo need not name all the Par- 
ticulars; and tis abſolutely neceſſary that his Evidence ſhould 
be taken, becauſe he beſt knows whether the Inventozp was 
true 02 not; ſo the Judgment againſt him was vacated. 


The King verſus Powell. 


PON a Motion fo2 a Trial at Bar, it was offered fog Whether an | 
Cauſe, that a Jury who had tried this very Cauſe a- . | 
- gainſt one Jones, had found directly againſt the Charter of good again | 

this Cozpozation, (viz.) That Fozeigners might be choſen to Charter. 
all the Dffices therein, by Uirtue of an old Cuſtom antece- 
dent to their Charter. 

But the Rule foz. a, Trial at Bar was oppoſed, becauſe if 
it ſhould be granted, it would very much influence the next 
Eleckion of any Perſon into any Office in this Cozpozation ; 
beſides this Point might be bzought befoze the Court by ſpe- 
cial Pleading. > | 

Oz by a ſpecial Uerdict found at the AMſes, and direcked bp Curis. 
the Judge, ſo there is no Occaſion fo2 a Trial at Bar, eſpe⸗ 
cially ſince there is nothing in this Caſe to be tried, but a 

Pp 2 Point 


— 
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Point in Law, (viz.) Whether an ancient Cuſfom ſhall be 
good, and pꝛevail againſt the expꝛels Wows of a Charter. 


2 | Shelburne verſus Stapleton. 


bb naw neg ad 8 was an Action bought foz a Penalty contaſney 
od 1 in certain Atticles of Agreement, wherein the Plaintiff 
are mutual COUenanted that on Payment of 13col. to him by the Defen- 
3 dint, on oz befoze the Shutting the Books fo2 the Chriſtmas 
16 * Dividetid, he (the Plaintiff) would transfer upon Tender oz 
Jayment, 8&c. and the Defendant covenanted to receive [o 
much Stock, &c. and to pay the Boney, &c. on oz befoze 

the Transker⸗Dap, on the Penalty of ſo much, &c. 
And it was further agreed, that upon any Default in the 
' Defendant, it ſhould be lawful fo? the Plaintiff to ſell the ſald 
Stock at the Market yice, and to retain the lald Sum of 
1300 l. and if there was any Surplus, he (the Plaintiff) was 
to puy ft over to the Defendant ; but if the ſald Stock ſhould 
be ſold at a lower Rate than would ſatisfy that Sum, then 

the Defendant was to make up the Deficiency, 

And now upon an Action of Debt in the Common Pleas, 
the Plaintiff declared and ſet kozth this Agreement, and that 
on luch a Day bekoze the Shutting the Books, he was at the 
South Sea Houſe reavy to transfer, and then and there ten- 
der'd to transfer, and ſtaid there till the Shutting the Books; 
and licet he had perfozmed all on his Part, the Defendant 
was not there, no2 any Body foꝛ him to accept the ſaid Ten- 
der, 02 to pay the Money; whereupon he ſold the Stock foz 
332 I. that being the Market Pꝛice; and aſſigned foz Bzeach 

this Agreement, that the Defendant had not paid the De- 

. ficfericy, fo that he (the Plaintiff) is entitled to recover the 
Penalty mentioned in the laid Articles. 

- The Oekendant pleaded in Bar, that he made a Feofkment 

_ of Lands to the Plaintiff in Satisfaction of the peincipal 

Sum, after the Penalty was fozfeited ; but upon a Demur⸗ 

rer to this Plen, the Defendant had Judgment in the Common 

Plras 3 and now upon a Trit of Erro; bzought in the King's 

Bench, it was inſiffed fo2 the Defendant in Erroz, that this 

Judgment was given fo! Erro2s in the Declaration; fo2 the 

Plaintiff in the Dziginal Action had not laid a ſuffictent Bzearh 

- bf this Agreement, which was to transfer the Stock on oz 

bekoze the Shutting of the Books, &c. and that the Defen- 

bant ſuperinde was to pay the Money; now the Plaintiff had 

fet foxth, that the Books were open to the 23d of December, 

2 any 
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and that he on that Oay and Hour, befaze the Shutting the 
Books at the South-Sea Houle, tender'd to transfer the Stock, 
but did not aver that to be the uſual Place of Tender, (a 
that if no certain and uſual Place ts aſſigned fo; a Tender, 
it muſt be made to the Perlon himſelf, unleſs the Mature of 
the Thing did aſcertain the Place, 

Now if a Tender is neccſſary, then another Queſtion will 


ariſe, (viz.) Whether thoſe are mutual Covenants 02 not; foꝛ 


if they are, then it muſt be admitted that each of the Par- 
ties map maintain an Ation, without alledging the Perkoꝛm⸗ 
ance on his Part; fo; if one covenants to do fuch a Thing, 
and the other covenants to do another Thing, each of them 
ee have his mutual Action. 

But that is not this Caſe ; foz here the ſecond Thing to 
be done, ſo entirely depends on the Firſt, that there is ſome 
pꝛecedent Act to be done, to intitle the Plaintiff to ſuch ſe- 
cond Thing; and in ſuch Caſe he muſt ſhew that he had done 
all Things by him to be done, befoze he can bung his Action 


fo2 not doing the other Thing; and fo is the Cale of * Thorp , | 


utw. 243. 


verſus Thorp, (viz.) which was an Action on the Caſe on a 3 
ſpecial Agreement, by which the Plaintiff did agree to releaſe 147,177,214. 
the Equity of Redemption of a Boztgage, and all Sums of d. 310 


Money and Demands whatſoever ; and in Conſideration there: 
of the Defendant did agree to pay 7 1. &c. and mutual Pro- 
miſes were laid; and the Plaintiff averred Perkoꝛzmance on 
his Part, and that the Defendant had not paid the Money; 

the Defendant pleaded in Bar, that after the ]2omiſe the 
Plaintiff had releaſed all Demands ; the Plaintiff craved Oper 
of the Releaſe, which was of the Equity of Redemption, and of 
all Actions and Demands, and then demurred to the Plea; and it 
was inſiſted to maintain the Plea, that the Plaintiff having laid 
mutual Pꝛomiles in this Declaration, he might bing an Ac- 
tion fo2 the Boney befoze this Releaſe was executed; and if 
ſo, then the Releaſe is a good Bar to the Action, which is 
very true in ſome Caſes where mutual Pꝛomiſes are laid; but 
not in this, becauſe the Releaſe was Part of the Agreement, 

(viz.) It was agreed that the Plaintiff ſhould execute a Releaſe, 

Cc. and it was upon that Conſideration that the Defendant 
agreed to pay the 71. therefoze the Releaſe was to precede, and 
till that was executed the Plaintiff had no Cauſe of Afton 


therefoze it would be abſurd to ſay, that the Releaſe wall dil- 


rharge that very Duty which it created. 

So in the pzincipal Caſe the Plaintiff covenanted, that he 
would transfer the Stock on Papment of fo much Money, 
on oz befoze the Shutting the Books, &c. and the Defendant 

cove- 


1 
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covenanted to receive the Transfer, and to pay 02 cauſe to be 
patd adtunc proinde; ſo that he is not to pay the Boney till 
an actual Transfer, oz a lawful Tender to transker; there⸗ 
koze the Tender is in Mature of a Condition pꝛecedent, and 
is abſolutely neceſſary in this Caſe ; and ik that is not well 


laid in the Declaration, the Plaintiff can have no Cauſe of 


Action. 

Tis true, where the Covenants are mutual an Action will 
lie fo2 either of the Parties, without averring Perfozmance 
on his Hatt; though one is the Conſideratton ok the other, 


and tho' pro 02 in Conſideratione, Cc. is in the Declaration; 


Cro. Car. 


384. 
1 Vent. 114, 
126. 


Curia. 


but that is not this Caſe, ko; here the Defendant agreed to 


accept the Transfer ok the Stock, and adtunc proinde ta 


pay the Money; ſo that the Plaintiff cannot maintain an Ac- 
tion, unleſs the Stock was transferred, oz the Tender to 
transfer, was well laid in the Declaration. 

Beſides he ſhould have laid a ſpecial Perfoumance on his 
Part, and not by ſuch a general Allegation, as licet he had 
perfozmed ; all which was to be done on his Part; fo2 the Ac: 
tion will not lie without alledging a ſpectal Perfozmance. 
To which it was anſwered, that though the Averment of 
Perfo2zmance-was general, yet the leading over of a colla- 
ral Matter, had made that general Allegation good, it being 
bad only in Fon. 


Beſides here is a certain Time appointed fo2 the Perfozm- 


ance of this Agreement on the Defendant's Part, (viz.) on 
Papment of 300 J. &c. on o2 befoze the Shutting of the 


Books fo2 the Chriſtmas Dividend, and the Ocfendant agreed 
to accept ſo much Stock and to pay the wouy' now ik ei⸗ 


ther of the Bꝛeaches are well laid, (viz.) The Mon acceptance 
of the Transker, oz the Non ⸗papment of the Yoney, the 
Plaintiff is entitled to this Action. 

But it being farther agreed, that upon any Default in the 
Defendant, it ſhould be {awful fo2 the Plaintiff to ſell the 
Stock; and if the Monep ariſing by ſuch Sale would not 
ſatisfy the ſaid 13001. then the Dekendant would make up 
the Deficiency, (if all the reſt was out of the Cale) the 
JÞlaintiff is entitled to ſell the Stock, and to maintain this 
Action againſt the Defendant in not paying the Deficiency, 
accozding to his Covenant. 

The Cale is thus: An Aﬀfon of Debt was bzought foꝛ 
a Penalty mentioned in Articles of Agreement, &c. in 
which the Plaintiff declored, that by Jndenture, &c. teſtatum 
fuit, that he ſold South- Sea Stock to the Dekendant, and co- 
venanted to transfer the ſame befoze the Shutting * 

3 07 
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fo2 the Chriſtmas Dividend; and that the Defendant cove: 
nanted to receive and pay fo? the faid Stock befoze that Time; 
but if he did not, then the Plaintif might fell it; and ik the 
Monep arifing by ſuch Sale would not make up 13001. then 
the Defendant agreed to filpply the Deficiency, fo2 which the 
Action was now ought. 

It was objcfed, that by this Agreement the [Plaintiff was 
to trans{er the Stock, which the Defendant agreed to re: 
ceive ; ſo that unleſs the Stock were actually transferred, 02 
a lawful Tender made to transfer fr, the Ocfendant was not 
bound to pay the Monep; hd it was agreed, that this was 
not a lawful Tender, becauſe the Plaintiff let kozth that it 
was made at the South-Sea Houſe, and did not aver, that 
was the uſual ÞPlare to make itch Tender; but yet the Plaitt- 
tiff is entitle to this Actfoi, brrauſe theſe are mutual Cove- 
narits, and either Party map maintain an Actfon ko: Non- 
perfozmance. | : 2 

It hath been likewiſe objected, that the Money was not to 
be paid till a Transfer was made of the Stock, and an Ac- 

eptance of that Transfer; but this is a wzong Conſtruction 
of the Covenant, foj he was to pay the Money befoze the 
Shutting the Books koz the Chriſtmas Dividend, and not on 
the Atceptance of the Transfer ; fo2 othetwiſe it would be in 
his Power to pay, or not to piy, which would be inton⸗ 
fiſtent with his Covenant; thetefoze, fn Conſtruction of this 
Covenant, the Intemton of the Party 1s to be a Guide, and 
ſo far to govern as not to make the Agreement repugnant in 
it ſelf; and here the Intention was plain, that on Mon-pay- 
ment of the Boney the Plaintiff might have this action. 

Beſides, the Time ok Entring tits this Covenant is to be 
conſidered, and that was when the Stock became an incer- 
tain Eſfate,. as it was then; therefoze' the Party agreed to 
have the Money payable firſt. | #4 | 

The Judgment of the Common Pleas was reverſed, 


Williams verſus Green. 


Adgment agalnſt the Principal, and a Scire facias twig! Aion upon 

- bzought-againſt the Bail, and upon two Mihils retutned, * Neogg. 
there was Judgment agatiiff' the Batt; aud afterwards an may be 
tion ok Debt was brought agdinſt one ok the Ball fo: all rough a- 
the Money due to the Pfalntiff; and it was: objected, that „ „er 


this Action woald not lie agalnſt one ok the Ball, betaule the 
Judgment againſt them is joint. | 


It 
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Econtra. It was ſaid on the other Side, that the action was bzought 
upon the Recognizance of Bail, which is joint and ſeveral, 
and conſcquently good, either joint o2 ſeparate ; and ſo is the 

3 Caſe of * Corniſh verſus Clerke, Mich. 10 Geo. and ſo was 

the Opinion of the Court in this Caſe. 


Herbert verſus Morgan. 


Motion in "HE Plaintiff was arreſted at the Suit of the now De. 


— — fendant in a fictitious Action, without any Colour of 


for exceſſive Reaſon, and afterwards he bꝛought an Action of Falſe Im- 
Damages pzilonment againſt the Defendant, and the Jury gave him 
' 801. Damages; and upon a Motion in Arreſt of Judgment, 
becauſe the Damages were exceſſive, it was oppoſed by the 


Plaintiff's Counſel, and inſiſted, that he might have the Be. 


nefit of the Terdict, which was granted, and accozdingly the 
Plaintiff had Judgment. 


The King werſus Reeves. 


Indifment PON a Motion to quaſh an Indictment, fo2 that it was 
3 præſentatum exiſtit Quæ billa eſt vera, inſtead of Quod 
Billa eſt vera, a Rule was made to quach it Niſi cauſa, but 


no Cauſe was ſhewn, and lo the Indictment was quaſhed ko: 


- 
j 


that Fault. f 


Morgan's Caſe in the Exchequer. 


Cuſtom, N Treſpaſs fo2 Taking his Cattle, &c. the Defendant ju- 


wellelesdes, 1 tified as Servant to one Morgan, ſetting fozth, that be 


where Amer- (Morgan) was ſeiſed of the Mano of D. in Fee, to which a 


eiaments are Court- Leet did belong, &c. and that Time out of Mind there 


lee had been a Cuſtom, that quilibet tenens of a Freehold Cene⸗ 


not. ment, and who was reſident and an Inhabitant within that 


#:,40:/08, Mano?, ought, upon Notice oz Summons, to appear perſo- 


nally at the ſaid Court-Leet thꝛee C in every Pear, (viz.) 
At the Feaſts of St. Michael and St. Hillary, and at Eaſter ; 
and fo2 Default of Appearance at the ſaid Courts, to pay to 
the Steward of the ſaid Leet to the de of the Lo2d 78. fo2 
every Default ; and that if he did not appear at Two of the 
ſatd Courts, but did appear at the Third, then to pay an E(- 
ſoin-penny only; and farther, that if any ſuch Tenant being 

| FF”, FAY: ſummoned 


nn e. . oamn un ns. and ans on. 
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ſummoned to be of the Grand Jury, and ſhould not appear, that 
then he ſhould be amerced 7s. by the Steward, and that the 
_ Bailiff of the Manoz, by Marrant from the Steward, might 
diſtrain fo2 ſuch Amerciaments, and ſell the Diſtreſs, &c. then 
he ſets fozth, that the Plaintiff was ſummoned to appear at 
two ſeveral Courts, and made Default; and that he was 
likewiſe ſummoned to be of the G2zand Jury, &c. but did not 
appear at that Court, ko; which Defaults he was amerced 28s. 
and becauſe it was not patd, Richard Hughes, Steward of the 
ſaid Leet, made his CUarrant, direcked to the Defendant, to 
levy the lame by Diſtreſs and Sale of the Plaintiff's Hoods, 
Virtute cujus he diſtratned the Cattle, &c. and ſold them, and 
patd 28s. to the Steward, fo2 the Ale of the Lozd of the ſaid 
Mano?, quæ eſt eadem tranſgreſſio, &c. 

And upon a Demurrer to this Plea, ſeveral Exceptions 
were taken to it. 


(I.) That the Cuſtom was void, becauſe it was laid too 
general. | (od 

(2.) That it was void, becauſe tis koz the Steward to 
amerce without any Aﬀeerment. 

(3.) Chat here was a double Amerctament fo2 one and 
the ſame Default at one Court, (viz.) Jn not being of the 
Homage, and not appearing at that Court. | 


(r.) As to the firſt Exception, this Cuſtom is void, becauſe 
'tis laid too general, (viz.) That quilibet tenens, &c. uſed 
and ought to appear, without Erception of the Quality, De- 
gree 02 Ser of Perſons, whereas ſeveral are exempted from 
appearing and attending at the Leet, both by the Common 
Law and Statutes of this Realm; as Infants under the Age 
of 12 Pears, and this is by the * Common Law; and Eccle- * : 1n8. 192. 
ſiaſtical Perſons are exempted by the Statute of F Marlbridge, + Marlbridge 
(viz.) Archbiſhops, Biſhops, &c. are not to appear at the She- 2 
riff's Tourns, and conſequently not at Leets, which were de. 
rived out of the Tourns; and if they ſhould be diſtrained fo2 
any Amerciament, &c. fo2 not appearing in the Leet, they 
have a * Urit upon th&Statute by May of Pꝛivilege; fo2 as F. N. B. 165. 
they are not obliged byWaw to appear at Leets, ſo they are */** 120, 
not amerceable fo2 not appearing ; therefoze this Cuſtom be⸗ Regider 173. 
ing general, and not ſetting kozth theſe Exemptions, is void, 
and cannot ſubſiſt againſt the Statute of + Marlbridge, which + : 1-6. : 5. a. 
is introductozy of a new Law, and deſtroys all Cuſtoms and mol. Abr. 
Pꝛeſcriptions againſt it. | W. Jones 


270, 290. 


Qq ..) This 


— 
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Charta, c.14. 


Econtra for 
the Defen- 


dant. 


1 Sid. 17, 18. 


(2.) This Cuſtom is void, becauſe tis laid fo2 the Steward 
to amerce without an Aﬀeerment, and this is directly againſt 
Magna Charta, by which tis enated, that Amerciaments ſhall 
be aſſeſſed by lawful Men of the Vicinage, (i. e.) ſhall be affeer- 
ed by thoſe lawful Men appointed in Courts Leet, upon Dath, 
to ſettle and moderate the Amerciaments of ſuch who have 
committed Faults arbitrartly puniſhable, and have no expꝛeſs 
Penalty expꝛeſſed by any Law oꝛ Statute ; ſo that to affeer is 
pꝛoperly to tax, 02 to reduce a Thing to a Cert ainty by Per⸗ 


fons on their Daths, and ought to be per Pares; but this is a 


certain Amerciament impoſed by the Steward, without any 
Aﬀeerment, and is therefoze void. | 

(3.) This is a double Amerciament fo2 one and the ſame 
Default at the laſt Court, fo2 the Plea ſets fozth, that the 
Plaintiff being ſummoned ro be of the G2zand Jury, did not 
appear, fo2 which he was amerced 7 s. and he was amerced 7s. 
moze, fo2 not appearing at that Court, which is double, and 
exceeds the Cuſtom, t 

(1.) To which it was anſwered, (viz.) As to the firſt Ex- 
ception, fl. The Cuſtom is good and well pleaded, tho' the 
Exemptions are not ſet kozth in the Plea, fo2 that the De⸗ 
fendant is not obliged by Law ſo to do; but the Perſon di⸗ 
ſtrained is to ſhew, that he is exempted from ſuch Diſtreſs, if 
he is really entitled to any ſuch Exemption, fo2 the Cuſtom is 
Lex loci; and if there was any Exemption by Airtue of the 
Cuſtom, the Plaintiff ought to have ſhewn it; now to in- 
tance a parallel Caſe: | | 
pon disbanding the Army, an Act of Parliament was 


made, giving Puvilege to the Soldiers to exerciſe their 


Trades any where in England; now, ſuppoſing that there is 
a Cuſtom in the Bozough of H. that no Perſon ſhall ererciſe a 
Trade therein, unleſs he fs free of that Borough, and an Ac- 
tion ſhould be bzought againſt a Soldier upon a By Law 
founded on this Cuſtom. certainly the Cuſtom map be laid in 
General, andthe Exemption muſt come on the Soldier's Stde; 
fo 'tis not required, either by the Statute oꝛ Common Law, 
that Exemptions ſhould be ſet out in Pleading of Cuſtoms; 


but the Party: who is to have the Benefit of an Exemption, 
- , 1 Sid. 17, 18. 


muſt ſet it foꝛth, and ſhew that he is not within the Cuſtom 


by Reaſon of the Exemption. 0 
So where a Cuſtom was alledged to diſtrain any Thing 


within ſuch an Honour, it was objected to be too general, be- 


cauſe ſeveral Things are not diſtrainable, but are pzivileged 
and exempted from Diſtreſſes, (viz.) Averia Carucæ, and 


Goods taken in Execution by the Sheriff, and Tozkmen's 
1 | Tools, 
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Tools, &c. and the Book tells tis not neceſſary to ſet koꝛth 
ſuch Exemptions, becauſe tis immaterial, and would make 
the Pleadings too long; therekoze the Perſon exempted muſt 
ſhew it, and that he is not within the Cuſtom by Reaſon of 
his Eremption. 

(2.) As to the ſecond Point it was argued, that this Cu⸗ 
ſtom is good to amerce without an Afeerment ; fo? though it 
hath been objected that tis contrary to Magna Charta, and 
that the general Rule of Picading in ſuch Caſes, is to ſet 
foꝛth an Amerciament, and that it was affeered; pet notwith- 
ſtanding Magna Charta, and that Rule of Pleading. there 
may be an Amerciament by Cuſtom to a certain Sum, fo? this 
Statute was made tn Affirmance of the Common Law; and 
therefoze tho' 'tis in the Negative, (viz.) That no Freeman 
ſhall be amerced, yet there map be a Preſcription 02 Cuſtom 
againſt it. | 


This was the Lord Coke's Opinion in his firſt Inſtituteg, « 106, 115.6, 


(viz.) where a Statute in the Negative is in Aſfirmance of 
the Common Law, a Man may pꝛeſcribe againſt it; as fo2 


Inſtance; by the Statute of * Magna Charta tis pꝛobided, * Magna 


that Leets ſhall be holden twice a Pear only, (viz.) after 1 
Eaſter and Michaelmas; pet a Man may pꝛeſcribe to hold them 


oftner, and at other Times, becauſe that Statute is but an Plow. Com. 


Affirmance of the Common Law. 

Beſides Peers of the Realm are within this Statute as 
well as Commoners, and the Amerciament of Peers is not 
uſed at this Day, becauſe 'tis reduced to a Certainty by Cu⸗ 


ſtom, (viz.) A Duke to 101. and others to 51. and that fuch s Rep. 
Cuſtom is good; and by the ſame Reaſon an Amerctament 6%, Caſe, 


may be reduced to a Certatnty by Cuſtom ; and if ſuch Ctt- 
ſtom is good, then there cannot be any Occaſion of affeering 
an Amerciament, becauſe to affeer is only a Taxation redu⸗ 
cing that to a Certainty, which was incertatn befoze ; but 
'tis abſurd to ſay a Thing (hall be reduced to a Certaintp, 
which was certain in it ſelf befoze the Aﬀecrment ; ſo that 
the Reaſon of Affeering fails in this Caſe, if the Sum fs rea: 
ſonable ; but if 'tis unreaſonable, then the Cuſtom ts votd, 


- and cannot ſtand. 


It appears by the old Books, that Cuſtoms to have par⸗ 
ticular Sums are good, as a Cuſtom that the Lozd of a 
Mano? ſhall have 3 1. ko every Pound-Beeach ; this is good 
againſt the Tenants, though not againſt Strangers; fo tn 
the pzinctpal Caſe the Sum is reduced to a Certainty, and 
the Cuſtom charges the Tenants but not Strangers; a Man 
may DT to have a certain Sum of Money from any 

Qq 2 Perſon 


— 
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＋ 10 H. 6.5, 
Bro. Amer- 


ciament 50. 


Perſon found guilty of an Affray in a Leet, and ſuch Pꝛe⸗ 
(cripttion is good. | 1 1 

This Puniſhment is here called an Amerciament, but 'tis 
not pꝛoperly ſo, but a Fine impoſed by the Court, whereas 
Amerciaments ate always by the Jury; now Magna Charta 
mentioning Amerciaments, fo2 that Reaſon they are to be af- 
feered, fo2 the Judgment in an Amerciament is general, (viz.) 
Quod fit in miſericordia, and afterwards upon Eſtreats di⸗ 
rected to the Coꝛoner they are affeered ; but a Fine is not to 
be affeered, becauſe not mentioned in that Statute, which is 
the Foundation of all Aﬀeerments ; and there are Authozities 
in + Point, that an Amerciament impoſed by a Steward 
of a Leet, which is in Mature of a Cuſtomary Fine, need 
not be affeered, though the Cuſtom had not aſcertained the 
Sum; therefoze there can be no Meed of an Aﬀeerment where 
the Sum is made certain by the Cuſfom. 

(3.) As to the third Exception that the Plaintiff is doubly 
amerced fo? one and the ſame Fault, tis not ſo; and this ap- 


- pears by ſetting kozth the Cuſtom, viz. that every Tenant 


who ſhould not appear, 8c. (being ſummoned) to be of the 
Homage, ſhould pay 7s. and that if he did not appear at two 
of the ſaid Courts, and appeared at the Third, he ſhould pay 


an Eſſoin - Penny; but if he did not appear at the Third, and 


pay the Eſſoin-Penny, he ſhould then pay 7 s. fo? each of thoſe 
Defaults ; but the Cuſtom is not laid to amerce foz Mon- 
payment of the Eſſoin-Penny, fo2 that was not to be paid, 
but where the Party neglefed to appear at two Courts, and 
appeared at the Third; but here was a total Neglect; fo 
the Defendant did not appear when he was ſummoned to be 
of the Homage, no2 at two other Courts, noz at the third 
Court; the Cuſtom being that, if he did not appear at that 
Court, and pay the Eſſoin- Penny, then ko; every Default he 
Gould pay 7 s. which muſt be underſtood fo2 every Default in 
not appearing, &c. and not fo2 Non-payment of the Eſſoin⸗ 
Penny; fo that this is not a double Amerciament koz the 
ſame Default, but ſeveral Amerciaments fo2 ſeveral Defaults 


in not appearing, &c. 


Curia. 


'Tis agreed, that this Cuſtom would have been well laid 


ik the Exemptions had been ſet kozth, and not ſo general that 


bridge, Clergymen are exempted, and that this Cuſtom can. 


quilibet tenens ſhould appear, 8c. but tis certain, that ſuch 
Exemptions which are by the Common Law, as of Jnfants 
under twelve Pears, and Momen, &c. were never yet ſet 
koꝛth in Pleading of Cuſtoms. 

But it hath been objecked, that by the Statute of Marl- 


4 | not 
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not prevail againſt that Statute, which is very true; but 


this doth not alter the Method of laying a 122eſcription 02 
Cuſtom fn Pleading, which ever ſince the Statute was made, 
have been latd without mentfoning any Exemptions, but ge⸗ 
nerally as in this Caſe, 

*Tis true, if any Perſons had been exempted by the Cuſtom 
it ſelf, ſuch Exemption muſt have been ſet fozth in Pleading. 
becauſe the Cuſtom is entire; but 'tis not neceſſary to ſet 
_ any other Exemptions 3 therefoze this Cuſtom is well 
la d. 

The Statute of Marlbridge never intended by thoſe Er⸗ 


emptions of Eccleſiaſtical Perſons to deſtrop Leges loci z but 


thoſe Laws ſtill remain as they did befoze, and Perſons who 
will have any Advantage of them muſt plead them; koz tis 
the Nature of Exemptions to be Erceptions out of the gene- 
ral Rule; and it would be not only infozmal, but urreaſon- 
able to (et them all kozth in Pleading ; lo as to the firſt 
Point, the Court were all of Opimon that the Cuſtom was 
well pleaded. 

As to the ſecond Point it was agreed, that Amerciaments 
are to be affeered, unleſs they are in Mature of a Fine, and 
that there is no Dccaſion fo2 an Aﬀeerment ; but where the 
Amerciament is diſcretionary, which is not this Cale; fo2 
here the Sum is alcertained by Cuſtom, and the Steward 
cannot encreaſe o2 diminiſh it; and therefoze this Amercia⸗ 
ment ought not to be affeered, (1.) becauſe 'tis in Nature of 
a Fine for a Contempt; ( 2.) becauſe the Cuſtom hath aſcer- 
tained ft, and tis not diſcretionary z and of this Opinion 
were the Chief Baron and two moze. 

But the other Baron differed, fo2 he was of Opinion, that 
if the Cuſtom is abzogated by Magna Charta, then this Amer⸗ 
ciament muſt be affeered, and that the Cuſfom was abzogated 
by that Statute 3 by which 'tis enacked, that all Amerciaments 


ſhall be affeered per Pares; tis true, Fines are not within this 


Statute, but Amerciaments are, and a Fine is a Ranſom 
from Jmpziſonment ; and where-ever a Leet may impꝛiſon, it 
map aſſeſs a Fine, as a Puce to redeem the Party from an 
Jmpiiſonment, and a Commitment always follows a Fine; 
and therefoze a Capiatur lies fo2 finable Offences ; but in A- 
merciaments, where the Judgment is that the Party ſhall be 
in Miſericordia, (as tis in this Cafe) there they are to be 
affeered. 

'Tis true, the Amerciament of Peers is made to a certain 
Sum, but tis by Ozder of the Houſe of Lows ; and this 
wag to pzevent * frequent Application to the Houſe — 
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aà Peer was to be amerced; but the ptincipal Caſe being only 
a Monkealance, and no Breach of the Peace, o2 Contempt 
of the Court, the Steward cannot ſet a Fine fo? it; and ik 
ſo, then it kalls back to an Amerciament, and muſt be at. 
feered per judicium Parium. 

(3.) As to the third Point, that here is a davble-Amdicia- 
ment fo2 one Default; the Chief Baron was of another O. 
pinfon, foz the Amerciament was in two Jnſtances, (viz.) Fo 
a Default in not being of the Grand Jury, and fo2 a Default 

in not appearing at that Court; and where a Man is bound 
to appear in two RKeſpets, and doth not appear, thoſe are 
ſeveral Defaults. 

And another Baron was of the ſame Opinton, (viz.) That 
'tis not a double Amerciament fo2 the ſame Default ; fo2 if 
an Officer who ought to attend the Court by Uirtue of his 
Office, and likewiſe as a Gzand Juryman, ſhould make De- 
fault, he is to be fined in both Reſpefs ; and in one there is 
no Conſideration to be had of the other; therefoze notwith- 
ſtanding this Objection, the Plea is good. 

But two of the Barons were of Opinion, that this Cu⸗ 
ſtom was void fo2 the Reaſons following, (viz.) Every Cu: 
ſtom muſt have a reaſonable Commencement, which this Cu⸗ 
ſtom had not; fo2 it being in Time immemozal, 7s. is too 
great a Sum to pay fo2 ſuch a Default ; beſides tis unrea- 
ſonable, becauſe it involves every Perſon in it, when ſome 
Perſons may have a reaſonable Excule to be abſent ; as fo2 
Jnſtance; a Sheriff may be called to attend on the King's 
Perſon, &c. — 


8 verſus Hodſon. 


A Fi. fac. and 0 HE Plaintiff having obtained Judgment in Debt a- 
pers. propa; gainſt the Defendant, ſued out a Fieri facias, and like- 


out at the 


ſame Time, Wiſe a Capias ad ſatisfaciendum at the ſame Time; and there- 
the Defen- pon the Defendant was taken in Execution, and it was now 


dant was 


taken upon Moved to quaſh the Fieri facias. 
the Ca. ſa. The Court was of. Opinion, that the Plaintiff might fo2 
and e F. hig own Security take out two-CUrits, but he can execute 


fac. was 


quaſhed, but one; therekoze this TUrit of Fieri facias was quached. 


4 Page 
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Page verſus Barns. 


Y the Statute fo2 the * Amendment of the Law, tis en- 48 5Annæ, 
ated, That Actions of Account may be brought againſt 54: 1%. 
a Bailiff or Receiver, for Receiving more than his juſt Share; ger of Law 
and an Action of Account was bzought upon this Statute a- vill lie. 
gainſt the Defendant as Bailiff ad merchandizandum, wha 
waged his Law; and upon Demurrer it was objected, that 
Mager of Law would not lie in Account againſt a Bailiff ad 
merchandizandum; but if ſuch Action had been bꝛought a- 
gainſt a Receiver, and the [Plaintiff did not ſhew by whoſe 
Hands, there Mager of Law would lie; and ſo it was adjudg- 


ed in this Caſe fo? the Platntiff, 


Salter verſus Groſvenor. 


N Ejectment, &c. the Caſe was thus: A Cozpozation ag- To Bailiffs 
gregate conſiſting of two Balliffs and Burgeſſes, &c. and ee, 
one of the Bailiffs and the Burgeſſes made a Leaſe in their one makes a 
politick Capacity to the other Bafliff in his natural Capact- —— to the 
ty; and the Queſtion was, Whether this Leaſe was good, „il. 
02 not. 1 
It was argued, that it was vofd, becauſe the Bailiffs are 
an integral Part of the Cozpozatton, and they both make but 
one Officer; and therekoze where one is ſevered in any cozpo⸗ 
rate Act, it makes that act void; kon it one Bafliff could do a = Cre. 234 
coꝛpoꝛate Act ſeparately, this Inconventence would naturally . 
enſue, (viz.) They might aft directly contrary to each other; Co. Lin. 112, 
and therefoze the Meaning and Intent of the Charter in ma⸗ "an 42 
king two Bailiffs was, that they ſhould be both pꝛeſent, and Chan. + 
concur in every cozpozate Act. 21, 117. 
And fo2 this Purpoſe the Caſe of * Mood and the Mayor * salk. 39). 
and Commonalty of London was cited, (viz.) Debt was 
bzought in the Court of the Mapoꝛ and Aldermen of London, 
foz a Penalty upon a By-Law made by the Common Coun⸗ 
cil; and it was fo2 400 l. Penalty, of which 300 l. was to 
be to the Ce of the Mapoz and Commonaity; and it was 
held, that this Suit in the Bapoz's Court was p2oper, ff he 
could be ſevered, and the Court could be held befoze the Alder⸗ 
men; but he being an integral Part, ſo as no Court could 
be held without him, it could not be ſued fox in his Court, fo? a 
then the lame Perſon would be both Platntiff and Judge. 


The . 


* 
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e The Court was of Opinion, that a ſole Cozpozation, as a 


Biſhop, oz a Parſon, could not make a Leaſe to himſelf, be⸗ 
cauſe he cannot be both Leſſo2 and Leſſee; and the Law is the 
ſame in a Copozation aggregate, as Dean and Chapter, fo? 
a Leaſe cannot be made by the Chapter without the Concur- 
rence of the Dean ; and foz the ſame Keaſon, a Leaſe cannot 
be made to the Dean without the Concurrence of the Chapter, 
but ft may be made to anp of the Prebends, becauſe 'tis not 
neceſſary that any of them ſhould join in the Leaſe, fo2 a Pre- 
bend is not an integral Part of the Body cozpozate. 

But in the pzincipal Caſe the Batliffs make but one Officer, 
and the one cannot act without the other; therekoze if a Leaſe 
is made by the Coꝛpoꝛation to one of them, he is both Leſſo2 
and Leſſee, which cannot be. 

If Pꝛoceſs ſhould be directed to the Sheriffs of London, 
and one dies, the Pzocelſs is gone, becauſe one Sheriff can- 
not ad without the other, fo2 they both make but one Sheriff; 
and fo2 theſe Reaſons the whole Court was of Opinion, that 
this Leaſe was void, and Judgment was given accozdingly. 


— 


— 


Term. Sanct. Mich. 


Anno 11 Georgii, 1725. 


5 Barnſly verſus Shrimpton. 


After a Plea Writ of Erro; was bꝛought, and the general Etroꝛ 
. aſſigned, and likewiſe the Tant of an Original 
*** and a (Warrant. of Attamey; and after In nullo eſt 
ted to amend . erratum pleaded, a Rule of Court was obtained to 
general Er amend the Erro2s aligned, but it was diſcharged upon a Yo- 
tion fo2 that Purpoſe z fo2 after ſuch a Plea tis never "_— 

2 | 


Form Sch 17 Gra, e 8 


ted to amend general Erroꝛs; ; tis like 3 Not quilty pleaded by 
the Defendant, who is never —— after ſuch a Plea to 
juſtify, o to plead ſpeciali y. 


Couper Verſus Ginger. 


HE Plaintif obtained Judgment againſt two Defen- Judgment — 
Th dantg in an Action of Debt, and one of them bꝛougbt 205%" 
a Crit of Erroz, when it ſhould be bzought by both, and then dants, both 
he who would not pꝛolecute ought to be ſummoned and ſever- +; * neg 
ed; which not being done, this was held to be a Fault not a- Error 
mendable, and thereupon the TUrit of Erro2 was qualhed; the 
like Judgment was given in Hillary-Term, anno 6 Geo. in 


B. R. in the Cale of Brewer verſus Turner. 


? pag ith Tuner 


Udgment was obtained by the Teſtatoz, who died, and his — 2 
Erecutoz ſued out a Scire facias agatnſt the Defendant, and Principal, 
had Judgment therein, and then he ſued out a Capias ad ſatiſ- and S. fa. 
faciend. againſt him; and upon Non eſt inventus teturned, he t 
ſued out a scire facias againſt the Bail; and upon a Motion vas irregu- 
made to ſtay the Pꝛoceedings againſt them, as being irregu⸗ lar, becauſe 
lar, becauſe there were but four Days between the Teſte and bar ar 
the Return of the Scire facias againſt the Pzincipal, that Mo- Days between 
tion was granted; and then the Plaintiff moved to quach all — — 
the Procecdings fo2 bis own Expedition, which was likcwiſfe 


granted upon Payment of W 


Savill MEFS Snell. 


Man Action of Covenant in certain Articles of Agreement, Money 
wherein the Defendant covenanted to find Diet and Lodg: _-— wo 
ing fo2 the Plaintiff foza Pear, oz to pay him 101. the De- 
fendant, upon Affidavit made that there was not above 101. 
due to him, moved to bing it into Court, and that the 
Plaintiff might pꝛoceed at his Peril. 
The Court could not aſcertain what was due fo2 Diet and 
Lodging; but becauſe the Agreement was in the Oisjunive, 
(viz.) To find Diet and Lodging, oz to pay 101. a Rule was 
made, that the Dekendant might bzing it into Court, 


- 


Rr Henly 


do —— — 
——ͤ— — 2 
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Henly ver ſus Roſſe. 


* HE Defendant was arreſted, and no Declaration being 
Plaintiff filed againſt him within two Terms after the Arreſt, 


muſt declare he pꝛocured a Superſedeas and was diſcharged, and immediate⸗ 
Soi - ly afterwards he was arreſted again by a Capias out of the 
therwiſe the Common Pleas, at the Suit of the ſame Plaintiff, and fo2 
Defendant the ſame Caule of Action; and upon a Wotton to diſcharge 
ſhall have a theſe Pzoceedings, becauſe ittegular, 


Mi Ede Court was of another Opinion, tor that the Defen- 


dant had a Right to ſuperſede the Action, becauſe no Declara- 
tion was filed againſt him in Time; and as he had a Right to 
ſuperſede that Action, certainly the Plaintiff muſt have Liber- 
ty to pꝛoceed in another; fo2 his Debt is not loſt fo; Want of 
declaring in Time, but only that Action is gone, and there- 
foze a new Action map be bꝛought. 


Lawſon werſus Dickenſon. 


Where HE Plaintiff had an Eſtate moztgaged to him, and the 
delivered Defendant, who was an Attomep, and who dzew the 


upon a Spe- MO2tgage, did by that Means get all the Deeds relating to 
2 — the Title into his Poſſeſſion, and now refuſed to deliver them 
cannot de- tu the Plaintiff, unleſs the Moztgagoꝛ would pay a Debt due 
rain chem. from him, as the Defendant pꝛetended. 

And now upon a Motion fo2 a Rule to deliver the Deeds 
to the Plainttff, fo2 that he (the Defendant) made the Mozt- 
gage, and therefoze ſhall not be allowed any Money due to 
him from the Moztgago?, befoze oz after the Moztgage, but 
that he ſhall deliver up the Deeds upon Papment of what is 
due foꝛ Dzawing and Engroſſing it. 

The Court was of Opinion, that an Attozney may detain 
Papers till the Money is paid fo2 Dzawing them; but that he 
cannot detain any CUritings which are delivered to him on a 
Special Truſt, fo2 the Monep due to him in that very Buſineſs ; 
therefoze a Rule was made fo2 the Defendant to deliver thoſe 
Deeds to the Plaintiff, 

The like Qule Was made between Hooper and Haward 
this Term, that an Attomey ſhould deliver ſeveral Deeds of 
Lands which he receives foz a certain Purpoſe, and would 
have kept them, becauſe he pretended his Client had a Moꝛt⸗ 
gage on theſe Lands; and the Rule was, that he _ — 
| I [vcr 
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liver them by ſuch a Day, 02 an Attachment ſhould go againſt 
him; and accowdfngly he delivered them up on the Day, but 

was ozdered to pay Coſts and ſuch Damages to the Partp, 
as the Maſter ſhould think reaſonable ko; what the Plaintiff 
had ſuſtained fo2 ant of the Deeds; becauſe it appeared 
that the Defendant had received the Profits, and kept the 
Plaintiff out of Poſſeſſion by this Means. 

And in the Caſe of Geary verſus Faſhion, a Rule was 
granted fo2 an Attachment againſt the Defendant koz not de- 
livering Deeds to the Plaintiff; and the like Rule between 
Strong verſus How fo2 not delivering Deeds given to him in 
Ozder to bozrow Money on them. 


Elliott verſas Cowper. 


N Afﬀion was brought againſt the Endorſor of a pꝛomil- Agion a- 
ſow Note, wherein the Plaintiff declared, that one saint — F 

Coates fecit notam in TUriting,, by which he pꝛomiſed to pay — 
to the Ocfcndant 02 Dyer, lo much Monep, &c. that the De+ Note. 
kendant endozſed this Note to the Plaintiff, and that, licet he 
demanded the Money de eodem Coates, he did not pay it. 

The Defendant demurred ſpecially, fo2 that the Plaintiff 

did not (et kozth that Coates ok whom the Money was de- 
manded, was the ſame Coates who dzew the Bill; to which 
it was anſwered, that the Declaration ſets fozth that the 
Note was made by one Coates, and that the Plaintiff de- 
manded the Money de eodem Coates, which is a good and 
certain Averment that he was the ſame Perſon ; and the 
Court was of that Dpinion. | 

Then it was objeted, that the * Statute which gives Cre. * & 4 
dit to ſuch Notes, and a Remedy to recover on them where Anne, e. 9. 
there was none at Law, enacts, that all Notes ſigned by any 
Perſon, &c. and it doth not appear by this Declaration, that 
Coates ſigned this Note. 

To which it was anſwered, that the Plaintiff ſet fozth that 
Coates fecit notam, which implies Signing it; fo2 he could 


not make it without ſigning it: The Plaintiff had Judgment. 


Upon an In- 
dictment and 


The King verſus Roberts. — 

tion Was 
T HH E Defendant was indiged and acquitted in this Court, . 
and afterwards brought an Action in the Marſhalſea a- . for « ma- 
gainſt the Pzoſecuto2 foz a malicious Pꝛoſecution; and now neon Pro. 


ſecution, but 


Rr 2 a Mo- (er aſide. 


2 —— — ͤ —wi—ç—ÿ—2i „ ——— — —— 2 — —— — — * wu 
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a Motion was made to ſtop the Pꝛoceedings there, becauſe 

this Court being poſſeſſed of the pꝛincipal Cauſe, map better 
judge whether the Pꝛolecution was malicious o2 no*. 

nn. Jt was inſiſted that Debt lies in the Marſhalſea, o2 in any 

* Salk. 209. other Court, upon Judgments in the Courts of * Weſtmin- 

ſter z beſides the Plaintiff hath Bail below in this Action, 

and there is a Cuſtom in that Court, that the Attozney ſhall 

anſwer fo2 ſuch Bail as he takes; ſo that if the Pꝛoceedings 

Would be ſfafd, the Plaintiff would loſe that Benefit which he 

hath below againſt the Attozney; fo2 in Truth the Bail are 

|  wonoth nothing. | | 

Curia. Upon giving Bail here as below, and likewiſe giving good 

Ball, the Action muſt be ſaid. 


Anonymus. 


An Executor ſſ. AN Executoꝛ moved the Court to enlarge the Time fo? 
—— Pleading, the Rules being out; which was oppoſed, 
Time to Unleſs he Would enter into a Rule not to plead any Judg⸗ 
2 ments obtained againſt him after the Rules were out; foz 
Tules being Otherwiſe he might confeſs Judgments in the mean Time, 


Rules being , | 
our, unles ànd plead them in Bar to the Plaintiff's Demands. 


ne youlden-  Thereupon the Court ſatd they would not depzive the Plafn- 
Rule not to tiff Of any Advantage he had by Law to recover his Debt, 
— any t{inleſs the Defendant would enter into ſuch a Rule; which he 
Judgments. rfuling, the Court would not enlarge the Tithe. 


The King verſus The Hamlet of Spittlefields. 


HE Caſe upon an Over of Removal, &c. i. The Hus- 

Setttlement band wozked at a Silk-Throwſter's in the Hamlet of 
— 5 P "hers Spittlefields fo; five Peats, but never lap where he wozked, but 
- be dwells, At a Lodging elſewhere ; the Juſtices of Peace being of Dpt- 
_ ehe Hilton, that the Husband had gained a Settlement by this 
vok. Means, did after his Death by an ©wer remove his TUidow 
thither, which Oꝛder was confirmed upon an Appeal; but 

both the Ozders were quaſhed, becauſe the Court was of O⸗ 

pinion that the Þugband's Wlozking there gained no Settle- 

ment; and ſo ft was reſolved in the Caſe of a Cobler who 

wozked in a Stall in the Pariſh of St. Giles's, and had an Ap- 

pꝛentice who wozked with him in that Staff, and both lay in 

another JIariſh ; it was adjudged that the Mozking in the 


Stall did not gain a Settlement, koz that was in the OD 
| * | ere 


* 
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where he lap, and that a Man cannot be removed krom his 
TMozk; conſequently his Mozking in a certain Place ſhall 
not gain anp Settlement there. 


The King verſus Auſtin. 


N Ddder ok Seſſftons was made to hinder the Defendant order of set 
from ſelling Ale; and the Exceptions following were don. to p. 


. $69 Diver: —. 
| | ſelling Ale, 
(1) Fo? that it did not appear by the Oder that it was aueh be- 
a Common Ale-houſe. — 
(2.) Jt doth not appear that the Defendant was ſum- only in the 
moned Margin, and 
x not in the 


(3.) The County is only in the Pargin, and not in the Body of the 
Body of the Over ; fo that it doth not appear in what Order. 
County this Ale-houſe is, 


(1.) As to the firſt Exception it was anſwered, that every Econtra. 
Ale-houſe fs a Common Ale-houſe; and as to the ſecond Ex- 
ception, that he was not ſummoned to appear befoze the Ju⸗ 
ſtices ; tis true, a Summons had been neceſſary if the * Sta- * 5 & 6 Ed. 
tute had not given the Seſſions oz two Juſtices an abſolute © ©** #7 
Power to put down Ale-houſes at their Diſcretion ; ſo that 
where they have an unlimited Power, 'tis not neceſſary to ſet 
fozth any Summons in their O2der ; neither is a Summons ever 
ſet out in Owders, but in Convictions fo2 Deer-ſtcaling oz the 
like; where great Fines are impoſed, there tis uſual to ſet 
koꝛth that the Party was ſummoned ; but tis not ſo in Oz⸗ 
ders fo2 Baſtardy. 

The Third and the moſt material DbjeFſon, that the Coun⸗ 
ty was not in the Body of the Ozder, but only in the Mar- 
gin; it was ſaid, that it was not neceſſary it ſhould be in the 
Body of the Dzder, becauſe it was no Crime to keep an Ale- 
houſe ; tis true, fn all criminal Caſes, either upon Jndicf« 
ments, Convittions oz Ozders ; if the County is only in the 
Margin, and not in the Body of the Ozder, the Pꝛaceedings 
ought to be quaſhed; and ſo it hath been reſolved ſeveral 
Times, as in the Caſe of the King verſur The Pariſh of She- 
ringham, Trin. 8 Geo. and the King verſus Marſh, & v. becauſe 
the County in the Margin ſhews only, that the Ozder was 
made in that County, but not that the Ale-houſe was there, 
02 that the. Perſon who kept it lived in that County z ſo that 
the Jullices of the County have no Jurisdiitton. FED 
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The Court demanding ok the Secondarp how the Pꝛete. 
dents were in ſuch Caſes, he anſwered, that the Court was 


divided in a Caſe between the King and Glegg, about the 


Curia. 


Summons being in the Body ok the D2der, and that was in 
a Caſe of Baſtardy; and that the Name of the County in 
the Margin hath been held good in ſome Owders bf Removal. 

But the laſt Day of the Term this Owder was quaſhed foz 


that Fault, (viz.) Foz that the Name of the County was not 
in the Body of the Oꝛzder, but only in the Bargin ; and the 


Where the | 


4 
all be as 


of the firſt 
Day of the 
Term. 


* 29 Car. 2. 
cap. Jo 


Econtra, 


Court ſaid, that ſeveral Dzders of Removal had been quaſhed 


fo2 the ſame Fault. 


Graves verſus King. 


HE Plaintiff had Judgment in Hillary-Term 17 22. 
which was now thzee Pears ago, which Judgment was 
ſigned the 14th Day of February, two Daps after that Term, 
and the Execution boze Teſte the 12th of February, and the 
Warrant to the Sheriff was dated 28th March; now though 


the Judgment was ſigned on the 14th of February 1722. fo2 


the Benefit of Purchaſers, it being p2ovided by the“ Sta- 
tute, that Judgments as againſt Purchaſers bona fide, and for 
a valuable Conſideration ſhall be Judgments. only from the 
Signing, and Entry of the Month and Year upon the Paper 
of Record; pct in Reſpet to the Plaintiff and the Deken⸗ 
dant, and as to all other Purpoſes. tis a Judgment of the 
firſt Day of Hillary-Term 1722. by Fiction of Law; ſo that 
the Teſte ok the Execution ought to be the firſt Day of that 
Term, otherwiſe tis wzong ; and therekoze it was moved to 
quaſh this Execution, | 

It was laid, that the Plaintiff was right in Point of Fat, 
though he was w2ong by a Fiction in Law; therefoze it was 
moved, that the Plaintifkt might have Leave to enter Conti- 
nuances to the laſt Day of this Term, ſo as to make it a 
Judgment of that Day z oz that he might have Leave to get 
the Judgment ſigned as of the ſucceeding Term, as a Fine 
taken in Uacation may be entered either of the pꝛeceding oz 


ſucceeding Term. | 
But the Court denied Leave to enter Continuances, this 


being nowa Recow of thee Pears Standing, neither would they 


give Leave to enter the Judgment, as of the ſucceeding Term; 
tis true, it hath been done in Fines, but theſe are by the Agree- 
ment of the Parties, but Judgments are obtained upon adver- 
ſary Suits ; therefoze the Judgment in the pꝛincipal Caſe muſt 
be of the firſt-Day of Hillary-Term ; tho' afterwards the Court 
was divided as to the Quaching this Execution. Skip- 

2. 


— — 


CO K 2 


311 


2 


Term. S. Mich. II Georgii, 1725. 


Skipwith Mil verſus Green. 


N an Action of Covenant foz Nan-papment of Rent reſer- 

| bed on a Leaſe fo2 Pears made by the Plaintiff, as Guar- 
dian to the Lord Craven, wherein he demiſed meadom, Pa- 
ſture and arable Land to the Defendant, and amongſt the reſt 
all thoſe twa Cloſes called oz known by the Mame of Lane's 
Meadows, and the Defendant covenanted to pap the Rent, 
and alſg 51. per Acre, fa2 every Acre of Meadow oz Paſture 
Gꝛound, which he ſhould weak up oz plow; and the Beach 
aſſigned was, fo2 that the Defendant had plowed up 112 Acres, 
called Lanes Meadows, by Reaſon whereof he is to pay 550 l. 
- and fo Mon-payment thereof this Actian was bꝛought. 

The Oekendant juſtifies, fo; that the Lands called Lane's 
Meadows, were, Time gut of Mind, arable Lands, abſque 
hoc, that they were Meadow Lands. 

And upon a Demurrer to this Plea it was inſiſted fo2 the 


Parties to an 
Indenture 
are eſtopped 
to deny eſ- 
ſential, but 
not deſcrip- 
tive Words. 


Plaintiff, that it was ill, becauſe the Defendant, who is a 


arty to the Indentuxe, ſhall not be admitted to ſay, that 

ane's Meadows are arable, becauſe tis contrary to the In⸗ 
denture ft (elf, by which he is eſtapped to ſap, that thoſe 
Lands are not Meadow; and this appearing on Keco2d, the 
Plaintiff need not plead and rely upon it, but (ail take Ad- 
vantage of it by Demurrer ; and the Dekendant having join- 
ed in Demurrer, the Plaintiff muſt have Judgment. 

To which it was anſwered, that the Plaintiff demiled mea⸗ 
dow, paſure, and arable Lands to the Dekendant; now, if 
the Lands called Lane's Meadows are not arable, then that 
oꝛd muſt be rejected, fo2 without thole Meadows there is no 
arable Land at all. 

As to the Eſtoppel it cannot be, becauſe the Leſſee cannot 
be eſtopped by the Cows of the Leſſo2, fo2 the Calling the 
Lands by the Mame of Lane's Meadows, are the Moꝛds of 
the Leſſoz, by which he deſcribes the Lands as Meadow; tis 
true, any of the Parties to an Indenture are eſtopped to con- 
tradict 02 deny eſſential Woods of the Oced; but in this Caſe 
they are only deſcriptive Wozds of a Meadow, which is not 
really ſo, therefo2e this is not contrary to any of the cſſential 
Tos of the Deed, eſpecially ſince the Names of Lands are 
taken from Reputation in old Deeds to p2eſerve the Evi⸗ 
dence of ſuch Lands, which otherwiſe might be loſt, and is 
ſeldom regarded by any Lawyer in dꝛawing Conveyances, fo? 
the Names of the Parcels are entirely left to the Clerk. 

bs Eſtoppels 


Econtra. 
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Eſtoppels ate odious in Law, and admitted meerly out of 
Neceſſity, becauſe they are concluding to ſpeak the Truth; as 
foz Inſtance; a Stranger joined with the Owner of the Land 
in making a Leaſe ; now, cho in Reality this was the Leaſe 
of the Dwner, yet 'tis likewiſe the Leaſe of the Stranger by 
Concluſion, otherwiſe his Signing it would be to no Pur: 
poſe, ſo that tis an Eſtoppel by Neceſſity, 

Beſides, Covenants and Agreements are fo be taken ac- 


_ coding to the Intention of the Parties; and when the Defen- 


* 1 Inft. 57. 


1 Inſt. 352. 
1 Lev. 45. 


Econtra. 


Curia. 


dant covenanted to pay 51. fo? eberp Acre ok Meadow he 
plowed up, it muſt be intended fo every Acre which was 
really Meadow, and not fo2 Cloſes called Meadows. 

Then it was objedcd againfl the Declaration, wh#ch is, 
that the Plaintiff, as Guardian to the Lord Craven, made 
this Leaſe; now, every Guardian (except a Guardian in So⸗ 
cage, which the Plaintiff doth not appear to be) ig but * Te: 
nant at Mill, and by Conſequence cannot make a Leaſe fox 
any certain Time, 02 Number of Pears, and if ſo, then this 


'Leaſe fo2 Pears is void ; and fo are all the Covenants depend. 
ing thereon ; and therefoze the Plaintiff hath no Right to this 


Action; and all this Batter being on the ſame Recozd, the 
Defendant is not eſtopped to ſhew it. 

To this it was replied foz the Platntiff, that there are 500 
Acres of Land demiſed, and certainly ſome of them muſt be 


arable ; but the two Cloſes are ſpecially laid to be Meadow 


by an Acetiam demiſit doo prata vocat. Lane's Meadow; and 
as to the Objeckton, that thoſe are the Mozds of the Leſſoz, 
and therefoze ſhall not conclude the Leſſee; tis not ſo in an 
Indenture, fo2 there the Mods are of both Patties, tho' tis 
otherwiſe in a Deed Poll, for there the Leſſee may plead, that 
the Leſſoz Nil habuit in Tenementis, &c. 

As to the Dyjectiun to the Declaration, (viz.) That the 
Plaintiff appears on Reco2d to be Guardian, who is but a 
Tenant at Till, and cannot make a Leaſe; this is contrary 
to the Jndenture; and the Setting him kozth to be Guardian, 
is only a Delcription of the Perſon, but doth not p2ove that 


he who made the Leaſe is (ſuch; therefoze the Leſſee who en- 


joys this Land by Uirtue of, and under this Leaſe, is eſtopped 
to ſay, that the Leſſo2 had no Right to make it. 

The Cafe was recircd by the Chief Juſtice to be thus: 
ſſ. The Leſſo2 demands 5 1. per Acre fo? every Acre of Mea- 
dow plowed by the Defendant ; and to entitle Himſelf thercun— 
to, lays the Plowing the Lands called Lane's Meadows; the 


Dckendant pleads the Lands called Lane's Meadows, is not 


Meadow, but arable Lands Time out of Mind; the Plaintiff 
1 s , demutred, 
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demurred, koz that tis called Meadow in the Indenture of 
Leaſe, and the Dekendant joined in Demurrer. 

Now it muſt be conſidered, that Deeds muſt be conſfrued 
aͤccozding to the Intention of the Parties, and that the Mame 

of Meadow in this Deed is only a Deſcription of the Land bp 
Reputation, and no direct Averment that it is Meadow; 
therekoze, to plead that they are not Meadow, is not contra- 
ry to the Intent of the Parties. 

'Tts true, tis ſaid that the Plaintiff demiſed duo prata vo- 

cat. Lane's Meadow; now, tho' they were not really Meadow, 
yet by this Deſcription they would paſs in this Deed, and 
therefoze it would be too ſtrict, and plainly againſt the Intent 
of the Parties, to conſtrue this to wozk an Eſtoppel. 
Now the Reſervation of the Rent of 5 1. per Acre fo2 every 
Acre plowed by the Dekendant, muſt be intended fo2 every Acre 
which is really Meadow, and not fo; Acres called Meadow, 
ko the Mame is but the Deſcription of the Land, and often 
differs from the Nature of it; fo2 if the Nature of the Lands 
ſhould be taken from the Name, then all thoſe great Jmp2ove- 
ments of the BYarſh-Lands fn Lincolnſhire, which are ill 
called March in Deeds, would likewiſe ſtill be Marſh. 

It hath been truly laid at the Bar, that Eſtoppels are o- 
dfous in the Law; and it would be very hard that the Defen- 
dant ſhould be bound by this Delcription; and tho' all the 
Parties to an Jndenture are bound by the TWo2ds thereof in 
Point of Law, becauſe they agree to it; pet that muſt be in⸗ 
tended of material Mozds, and not to every minute and de- 
ſcriptive Wlozws and Circumſtances. : 

Now, if theſe 2 Cloſes had been demiled, as containing 500 
Acres, and ſo mentioned in the Jndenture, certainly the Defen- 
dant would not have been eftopped to lay there were not ſo ma- 
"p Acres, fo2 which Reaſon Judgment was given koz the De- 

endant. | 


Weldon verſus Buckler. 


AL fa. againſt the Pledges in a Plaint in Replevin, which Se facia; 
Plaine was removed into the Court of Common Pleas, pie 
where the Plaintiff declared, &c. and the Defendant avowed p1aic in Re- 
the Taking, &c. as a Diſtreſs ko: Rent, and had Judgment plevio, is in 
to have a Return irrepleviable; and thereupon a WUrit of Erroz 5 # 
was bought in B. R. and the Judgment was affirmed, and then and amend- 
a Pꝛecept was directed to the Sheriff to make a Return of the ble 


Goods to the Defendant, and he (the Sheriff) returned an E- 


longata; whereupon the ——  w_—_ a Sci. fa. * 
| | the 
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the Pledges, in which he ſet foꝛth, that he had recovered Judg: 
ment in the Court of Common Pleas, prout patet de recordo, 
&c. in Communi Banco, which Judgment was affirmed in Er⸗ 
r02 in the Court of King's Bench, prout patet, &c. 

The [ledges demurred ſpecially, and fo2 Cauſe ſhew, that 
this was contrary to the Truth, fo2 that there is no Recozy 
remaining in the Common Pleas of this Suit, but only a 
Tranſcript thereof. | | 


Curia. The Plaint ift ſhould have amended this Sci. fa. fo; tis in Na- 


ture of a Declaration, and conſequentip amendable ; now this 
being a Defect in Foꝛm, and being aſſigned fo2 a Cauſe of De⸗ 
murrer, Judgment muſt be koz the Defendant; but on Pap⸗ 
ment of Coſts the Plaintiff had Leave to diſcontinue his Adion. 


Theed werſus Starkey. 
Covenant to venant againſt an Executo? fo? not paying Taxes ac- 
1 cozding to a Covenant in a Leaſe made by his Teſtatoz, 


che Rates to Wherein he covenanted with the Leſſee to pay all the Taxes 
Church wack on the Lands demiſed ; and the Beach aſſigned was, fo? not 
Foor are che Paying the Rates to the Church and Poor. 


Taxes on the 


Lands. And upon Demurrer to the Declaration it was objected, 


_ * 5Rep.67. that the Breach was not well aligned, becauſe thoſe * Rates 


are perfonal Charges, and not on the Land; and foz this 
Reaſon the Defendant had Judgment. 


Wyvell verſus Stapleton. 4 


No Coſts up- T PON an Action bzought in the Court of Common 
CID Pleas. on a South-Sea Contra, the Plaintiff had Judg- 
the Judg- ment ; aud upon a Crit of Erro2 bzought in B. R. that Judg- 
ment is re- ment was reverſed, and Judgment that the Plaintiff in Erroz 
verſed. could recover his Debt and Coſts, as he ſhould below; and 
the Queſtion now was, Whether he is entitled by Law to any 
Coſts upon this CUrit of Erroz, where the Judgment was re⸗ 

* $&9W.3. verſed and not affirmed. 
cap. 11. It was ſaid, that tis very plain he could have no Coſts in 
the Common Pleas on this TUrit of Erroz, fo2 no Coſts were 
3 H. 7. e. 10. eber allowed on ſuch, Crit befoze the Stat. of H. 7. by which 
tis enated. That where a Writ of Error is brought to reverſe 
a Judgment before Execution is had; if the Judgment is af- 
firmed, or the Writ diſcontinued, or the Plaintiff in Error is 
nonſuited, the Defendant in Error ſhall have bis Coſts and 
Damages; now, ever ſince this Statute was made, _ - 
5 | tit 
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CUrit of Erro2 is bꝛought in Delap of Execution of the 
Judgment, the Defendant in Erroz had always his Coſts. 

But the Coſts Which are to be recovered in this Caſe, 
are the Coſts which ſhould have been gfven in the Court of 
Common ÞPleas; and there is no Colour that they ſhould be 
given fo2 Oelay of Execution, becauſe the Judgment in the 
Common Pleas was againſt the Plaintiff in Erroz, 

So that if Coſts are to be given in this Caſe, it muſt be 
by the Statute of * Glouceſter z by which 'tis enacted, That * 5 Ed. 1. 
the Plaintiff ſhall recover againſt the Defendant the Coſts off 
his Writ, together with Damages; and that the ſaid Act ſhall 
hold Place in all Caſes where the Party is to recover Da- 
mages. 

But Ulrits of Erro2 are neither within the Moꝛds 02 
Meaning of the Statute of Glouceſter, therefoze the Plaintiff 
can have no Coſts; beſides the Statutes which give Coſts 
upon CUrits of Erroz, are only where the Judgment is af- 
firmed, fo2 then it muſt be intended that the Mrit of Erro2 
was bꝛought fo2 Delay of Execution of the Judgment; but 
there is no Statute which gives Coſts upon a TUrit of Er⸗ 
ro2 where the Judgment is reverſed, as it was in this Caſe ; 
and 'tis plain the Common Law gives none. 2 

And fo2 this Reaſon the Judgment of the Court was, 
that no Coſts ſhall be recovered on this TTirit of Erroz; but 
it had been otherwiſe if the Judgment had been affirmed, 


Wilſon verſus Aldridge. 
1 HE Plaintiff obtained Judgment at Law, and after- Sheri# or- 


wards by a Fieri facias directed to the Sheriff, he levied der d co re- 


turn his 


the Debt on the Goods of the Dekendant, who erhibited a ric. 
Bill in Equity againſt the now Plaintiff, ſuggeſting that 
there was moze due to him from the Plaintiff than he reco- 
vered ; and (o got an Injuncion to ſtap the Boney in the 
Sheriff's lands. 

The Plaintiff and his Attozney being Puloners in the 
Fleet, move the Court againſt the Sheriff, to return the CUrit 
of Fieri facias, and that he might be amerced till he do; and 
now the Court was moved in Behalf of the Sheriff foz Di⸗ 
rection what to do; fo2 if he returned his TUrit he muſt pay 
the Money, and then the Court of Chancery would commit 
him fo2 not obeying the Injundion; and if he did obey it, 
then the Court of King's Bench would amerce him. 


— . 8 f The 


* 
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Curia. The Court would not take any Notice of the Pꝛoceedings 
in Chancery, but oꝛdered the Sheriff to return his Writ, 
otherwiſe they would commit him; then the Court being de- 
ſired to help the Sheriff to diſcover what Attozney 02 Solici⸗ 
to? carried on the Pꝛoſecution againſt him; they refuſed ſo 
to do, becauſe that would be only to enable the Sheriff to 
_ -— qa of Chancery fo2 an Attachment; ſo he had 
no Relief. 


Townſend verſus The Aſſignee, and ſeveral Com- 
miſſioners of Bankruptcy. 


' Barriſter at M Motion was made to change the Venue from Worceſterſhire 


& 


arms 1 to London o; Middleſex, fo that there would be a very 

Another, hath great Inconvenience to carry down all the Pꝛoceedings of 

no Privilege the Commiſſioners; beſides one of them is a Barriſter at Law, 

2 and two others are Attoznies; and 'tis the conſtant Rule of 

this Court to allow them to change the Uenue in all tranſitoꝛy 
Ations, either to London oz Middleſex; and the rather in 
this Caſe, becauſe all the Aflſignees and Commillloners are 
made Defendants ; and the only Evidence which can be againſt 
them, is what they have done as Commiſſioners here, 

Econtra. The Counſel fo2 the Plaintiff allowed the CommiMon to 
be good, and the Pꝛoceedings under it; but that the Fact on 
which this Action was founded, was done in Worceſterſhire, 
which was the Taking the Plaintiff's Goods ; and the Pꝛi⸗ 
vilege of a Counſellc2 oz Attoꝛney was never carried farther 
than when they were concerned in the Aﬀion in their own 

Vicht; fo2 where another is joined with them, that Privilege 
| is never allowed; beſides the Bankrupt himſelf lived in 
Worceſterſhire, 

Curia. The Court would not change the Venue, becauſe the Plain⸗ 
tiff obliged himfelf ta give Evidence only of ſuch Matters as 
happened in Worceſterſhire ; and when another is joined in a 
Suit with a Counſello2 at Law, oz that 'tis in auter droit 
he hath no (uch Pzivilege as to change a Uenue. 


Judgment Cowper verſus Ginger. 

and the Writ | | 

of Error | Crit of Erro2 was bꝛought by one upon a Judgment gi⸗ 
3 / ven in the Common Pleas againſt two, which Urit was 


quaſhed; the Quaſhed ; and thereupon the Defendant in Erro2 moved foz 
Hefendant Coſts, as if the Judgment had been affirmed ; but the Plain⸗ 
T | | tiff 


Coſts, 


* 
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tiff in the firſt TUrit having bzought another Urit of Erroz 
de Recordo quod coram vobis reſidet, it was objected that 
the Defendant in Erro2 is not entitled to Coſts, unleſs that 
CUrit is likewiſe quaſhed. 

But it was argued that a Writ of Erro2 coram vobis re- 


ſiden. would not lie fn this Caſe, becauſe the Reco2d was not 


removed by the firſt TUrit of Erroz; fo2 the Difference is 
where the firſt CUrit of Erroz abates oz is diſcontinued, there 
the Recod is removed, and Error coram vobis will lie; but 
where there is a Gariance in the Stile of the Court, oz the 
Parties are not ſufficiently deſcribed, there the CUrit of Er⸗ 
ro2 muſt be quaſhed; and in ſuch Caſe the Recozd is not re⸗ 
moved, becauſe it varies from the TUrit; and conſequently 
the Reco2d being not removed, a CUrit of Erro coram vobis 
will not lie, 

Now in this Cafe the Reco2d is fully deſcribed in the 
Uirit, and there is no Manner of Gariance between the one 
and the other; and the Caſe is no moze than ff an Action 
ould be bzought by one, where it ought to be bzought by two, 
there the Action muſt abate; and the Quaſhing the firſt TUrit 
of Erroz was in Mature of an Abatement, becauſe the Re- 
co2d being ſufficientiy deſcribed in the TUrit, it abated oꝛ was 
quaſhed, becauſe it was bzought by one, when it ſhould be 
bzought by two; therefoze the CUrit of Erro2 being naught, 
the Recodd was not removed; and if fo, Ertoꝛ coram vobis 
doth not lie; neither is there any Thing inconſiſtent in the 
Recowd but ad damnum ipſius, when it ſhould be ad damnum 
ipſorum. 

Now the firſt (Urit of Erro2 was quaſhed koꝛ Batter ap- 
pearing on the Reco2d it (elf, and it was never a good CUrit ; 
and if ſo the Recozd was never removed, fo? the firſt Writ 


ought to be b2ought by both, becauſe both entered into the 


Recoguiſance ; but it being bzought by one alone, he hath no 
Right to examine the Errozs alone; therefoze he ought to 
have joined the other in the CUrit, and ik he had been unwil⸗ 
ling to p2oceed, he ſhould be ſummoned and ſevered. 

The Chief Juſtice ſaid, that if a Stranger (ould bzing a 
Writ of Erro? in this Court of a Judgment in the Com- 
mon Pleas, the Recoz is not thereby removed, which he 
compared to the pzeſent Caſe, where the TUrit ok Erro2 was 


— CD-D—DR—_— 


Of Writ of 
Error coram 
vobis reſiden”, 


Curia. 


* It lies on a Judgment in the King's Bench for any Error in the Record, as 


Want of an Original, c. or concerning Matters of Fact, as Nonage, Death of 
the Party, for Error in Fact is not the Fault of the Court; therefore it may be 
derermined by the Judges when the Record is before them, 

bzought 
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bꝛought by one when two ought to join; and they were all of 
Opinion that the Defendant in Erro2 ſhould have Coſts, (tho? 
that Trit was quaſhed) as if the Judgment had been af: 
firmed; and as to the Crit of Erro coram vobis, they oz - 
dered to ſearch Pꝛecedents; and afterwards thꝛee of the Judges 
were of Opinion, that Erro2 coram vobis reſiden. did lie; 
and they grounded their Opinion upon the Caſe of * Walker 

* 5 Mod. verſus Stokoe, which was thus: Judgment in Treſpaſs againſt 

16, 69. five Defendants, and a Crit of Erro2 being intended to be 
bzought, the Attozney left a Note with the Curſito2 to make 
it out between the Plaintiff in Erro2, and five moze, naming. 
them: Note, That one of the Defendants is dead, and the 
Curſitoz made the TUrit againſt Four, without mentioning 
him who was dead ; the Queſtion was whether this was a- 
mendable, and adjudged that it was not, becauſe all the Par⸗ 
ties to the Judgment ought to join in a TUrit of Erroz; tis 
true this was a plain Miſtake of the Curſitoz, whoſe Jn- 
ſtructions were right; but yet it (hall not be amended, be⸗ 
cauſe this TUrit of Erroz was bzought to reverſe a Judg- 
ment; but the Statutes ko: Amendment of TUrits were 
made fo2 the Suppozt of Judgments, lo that Writ of Erroz 
was quaſhed. 

And it was now ſaid by the Court, that after that tit 
was quaſhed, the Plaintiff in Erroz bzought a CUrit of Er- 
roꝛ coram vobis reſiden. wherein the firſt Writ of Erro was 
miſrecited it being of a Plea in Curia noſtra, whereas the 
Suit was in the Reign of the King and Queen, and the Writ 
of Erro2 was in the King's Time only; fo2 the Recozd was 
miſrecited, and fo2 that Miſrecital the Writ of Erroz coram 
vobis was quaſhed. 


Andrews verſus Paradiſe. 


Covenant for RROR of a Judgment in the Common Pleas in an 
—_ — 1 Afton of Covenant, in an Jndenture to lead the Ales 
that he would Of a Fine, wherein the Cogniſo2 covenanted that the Cogni⸗ 
do nothing ſee ſhould quietly enjoy, &c. and that he would not do any 
tag _ Thing to moleſt, hinder or prevent him (the Cogniſee) oz 
; his Wife, oz any Dccupicrs of theirs, in the quiet Poſſeſſion 
02 Enjoyment of the Lands, &c. but that the Defendant had 
moleſted him, &c. | 

The Defendant pleads that he had done nothing to moleſt, 

binder o2 pzevent the Coguniſee oz his Mike, &c. 


\ 


The 


— 
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Che Plaintiff replied and aſſigned a Bzeach, fo2 that be 
was leiſed of a Cloſe in ſuch a Field, being Parcel of the 
Lands now purchaſed under this Fine and Conveyance, and 
that there was a Lane leading to this Cloſe, thzo' which Lane 
the Plaintiff had a Tap to the Cloſe, and that the Defendant 
ſcilieet poſtea did erect a Gate croſs that day, per quod the 
Plaintiff's Tenant was obſtructed in the quiet Poſſeſſion and 
Enjoyment of the afozeſaid Cloſe, 8c. 

And upon a Demurrer to this Replication the Pſaintiff had 
Judgment in the Common Pleas; and now upon this Writ 
of Erroz brought, it was inſiſted, that the Judgment ſhould 
be reverfen, fo2 that the Replication was only argumentative 
of an Obſtruction, (viz.) Per quod the- Plaintiff's Tenant 
was obſfructed; whereas the Pleading ought to have been cer- 
tain; beſides, nothing appears in this Replication, to ſhew 
that the Setting up the Gate was unlawful, fo2 there may be 
another Map, which might make it neceſſary and lawful to ſet 
up a Gate; neither is it ſet fozth where, oz to what Place s Rep. 89. 
this May leads, ſo that the Defendant cannot make any An.. n. 58. 
ſwer to it, the Replication being too general; beſides, this 
is not an Obſlrution of enjoying the Cloſe immediately, but 
by Conſequence; and the Plaintiff hath not ſhewed that he 
had a Right to enjoy this Way. 

It was argued fo2 the Afﬀirmance of this Judgment, that E for 
the Lane was left tod the Uſe of this Cloſe upon the Jacloſure e . 
of a common Field, and that tis convenient fo2 the Purcha⸗ Judgment. 
ſer, and ve neceffary fo2 preſerving the PoſſeMonz and that 
this Lane was conſtantly uſed by the Occupiers of the Cloſe 
befoze this Conveyance and Covenant were made, which is not 
a Covenant as to the Right, but to ſecure the Jlatntiff in the 
quiet Poſſeſſion z and the Bzeach being well lald, (viz.) That 
the Defendant obſtruded the quiet Enjoyment by ſetting up a 
Gate crofs the Lane; the Judgment ought to be affirmed. 

This appearing to be a neceflary Map ko the Enjoyment Curia. 
of this Cloſe, then, CUhether the Gate is ſet up by Right oz 
| Cy 'tis not material as ta the Defendant ; fo? in either 

f't 


Caſe, 1f 'tis an Obſtruction, it ought nat to be erected thers. 
The Judgment was affirmed. 
| | * $ Anne, 
The King verſus Thead. | Convigtion 


upon theSta- 


p the Statute * 8 Anne, tis enacted, That the Officer 5, 
Ge. may enter the Houſes, Ge. by Day or by Night, Officer of 
ay in the — in 


in 
Preſence Calas 


where Candles are made, and if in the Night it muſt 


4 * 
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Preſence of a Conſtable, and may weigh the Candles, the Ma- 
kers whereof muſt keep juſt Scales and Weights where they 
are made, and permit and aſſiſt the Officers in uſing them, un- 
der the Penalty of 10]. | 

| The Defendant was convſcted upon this Statute, fo2 not 

Alliſting the Dfficer of Exciſe in Weighing the Candles; and 
it was now objected, that the Conviton was w2ong, be- 
cauſe the Statute directs, that if the Entry is in the Might⸗ 
time, ft muſt be in the Pꝛeſence of the Conſtable; and *tfs 
not ſpecified fn this Convition, Whether the Entry was by 
Night o2 by Day. 

Econtra. Cis ſaid in the Convition, that the Officer entered lawful- 
ly. which is ſafficient, without ſewing any Circumſtances of 
his Entry. | 
This is a good Conviction fo2 101. upon an Inkozmation 
befoze the Juſtices, fo2 they have a Jurisdiction in this Caſe, 
and nothing appears w2ong in it; fo? it being alledged, that 
the Officer entered Jawfally, it muſt be intended right, cſpe- 
ctally when nothing appears to make it w2ong; this Objec⸗ 
tion ſhould come on the Defendant's Part by Pleading. 


The King verſus Edwards & al. 


— — HE Defendants were indicted, fo2 that they per conſpi- 
ſpiracy in rationem inter eos habitam, gave the husband Money 


wing a Man to Marry a poo? helpleſs TUloman, who was an Inhabitant in 
marry a poor the Pariſh of B. and incapable of Partiage, on Purpoſe to 
Woman in- gain a Settlement foz her in the Pariſh of A. where the Man 
2 of was ſettled; and now it was moved to quaſh this Jndict- 
rrlaße. ment, becauſe tis no Crime to marry a Woman and give her 
a Poztion; and the Juſtices are not pꝛoper Judges what Mo⸗ 
man is capable of an ÞHusband, neither have they any Juril⸗ 
diction in Conſpiracies. 
Econtra. It was inſiſted on the other Side, that there is a Crime 
ſet fozth in this Jndictment, which is a Conſpiracy to charge 
| a Pariſh, &c. and a Conſpiracy to do a lawful Ac, if tis fo: 
; a bad End, is a good Foundatton fo2 an Jnditment. 
Timberly An Jndictment foz a Conſpiracy to charge a Yan to be the 
1 Lev. 62. Father of a Baſtard child, was held good, tho' Fornication is 
5. Fin __, 2 Spiritual Offence, becauſe B. R. hath Cogniſance of every un⸗ 
* p  ***- lawful Act by which Damages may enſue. 
The King . So an Inkozmation foz a Conſpiracy ta impoveriſh the 


J 


* 
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To which it was anſwered, that thoſe were Conſpiracies Econtra. 
to do unlawful Acts; but it was a good Att to pꝛovide a Hul⸗ 
band fo2 this Woman, he | 

The Quaſhing Jndictments is a diſcretionary Power of the Curia. 
Court, but in this Caſe the Ocfendant hath not ſhewed any 
Thing to induce the Court to quaſh the Jndictment ; and ik 
the Matter is doubtful, the Defendant muſt plead oz demur ; 
but Jndictments fo2 Conſpiracies are never quaſhed. 

A bare Conſpiracy to do a lawful Act to an unlawful End, 
is a Crime, tho' no Act was done in Conſequence thereok; 
but if the Fault in the Jnditment fs plain and apparent, tis 
quaſhed fo2 that Reaſon, and the Party ſhall not be put 
to the Trouble to plead oz demur ; ſuppoſe there is a Con- 
{piracy to let Lands of 101. per Annum Galue to a poor 
Man, in oder to get him a Settlement, oz to make a Cer- 
tificate- Man a Pariſh Officer, oꝛ a Conſptracy to ſend a Toe 
man big of a Baſtard-Child into another Pariſh to be delt- 
vered there, and lo to charge that Pariſh with the Child; 
certainly theſe are Crimes indictable ; but in this Jndi#ment 
tis not ſet fozth, that the Woman was likely to be chargeable 
to the Pariſh. | 

As to the Objection, that the Seſſions have no Jurisdic- 
tion in Conſpiracies, the contrary fs true; they have no Ju⸗ 
risdiction in Perjury at Common Law, but by the Statute they . . . 
have; and they have no Jurtsdiction to indi# ko: Forgery, cgi 
but certainly they have Jurisdiction de conſpirationibus, and 
ſuch a Perſon as this Defendant is, was puniſhed by Jndif#- 
ment at Common Law, 

But in Trinity-Term following, Judgment was given koz 
the Defendant, becauſe it was not averred in the Indictment, 
that the Moman was laſt legally ſettled in the Pariſh ok B. 
but only that che was an Inhabitant there. | | 


Hir John Walrond and Jacob Senior Henricus 
Van Moles. 


PON a Motion fo: Leave to change the Bail in this 2"* of che 

Cauſe, on that very Day it was to be tried by Niſi material 
prius, becauſe one of them was a very material Witneſs fo; Wimeß for 
the Defendant z the Counſel foz the Plaintiff objected againſt e Poten- 
it, (viz.) That the Bail ſhould not be changed, becauſe the therefore he 
Pzincipal was tun away, and the Bail had offered 100 1. re- moved that 
ward to any Perſon who ſhould bzing him in; beſides, the — +l 
new Ball now. offered inſtead E the Fozmer, were Ball to in, bur it va. 

t | 


an denied, 
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an Action upon a South-Sea Contract, in which the Plaintif 
had a Gerdick fo2 13,4001. ſo the Plaintiff in this Action 
cannot tell what they may be woꝛth after the Payment of 
that Sum. 
Curia. Ik the Bail ſurrender the Pꝛincipal, they ſhall be admitted 
| to put in new Bail, and then the old Bail may give Evidence 
at the Trial ; but the Bail now offered being Bail in another 
Action fo2 a conſiderable Sum, and a Gerdict againſt the 
Puncipal, the Plaintiff in this Adion cannot now have timely 
Notice to inquire into their Circumſtances; therefoze the 
Court will not fozce new Bail to the Action, but the old ones 
| muſt ſtand. 
Trover will Nota; At the Trial of this Cauſe, a Caſe was cited, that 
« Converſion Trover lap in England, fo; Timber taken away and converted 
in Ireland. in Ireland; and this wag by the Opinion of the late Chfef 
Juſtice Hole, tho' it was objeted, that it might bzing the Tf- 
tle of Lands in Ireland in Queſtion, which could not be tried 
here; but he anſwered, that as Trover was a tranſitory Ac- 
tion, it might be bzought here fo2 a Converſion in Ireland; 
no2 ſhall any incident Queſtion which may ariſe on the ſame, 
bar the Plaintiff of ſuch Adion; fo; if it ould, then a Per⸗ 
ſon being in England can have no Remedy here when the 
Defendant is guilty of a Trover in Ireland, and comes from 
thence into this Kingdom. 
All which was now offered in Anſwer to a Queſtion made, 
Whether an Action lap here on a Contract made in Holland; 
* Salk. 290. and the Caſe ok Brown and Hodges was cited, which was, 
Trover was bzought here; and upon Not guilty pleaded, it 
appeared, that the Defendant was Tenant by the Curteſy in 
Ireland, and had cut down Trees there, and that the Rever⸗ 
ſion belonged to the Plaintiff; and upon a Caſe made fo? the 
Opinion of the Court, it was reſolved, that in all local Ac- 
tions, as in Treſpaſs Quare clauſum fregit; the Plaintiff 
cannot pzove a Treſpaſs any where elſe, but where tis laid 
in the Declaration, no? lay it fn any other Place but where it 
was done; but that it was otherwiſe in tranſitory Actions, as 
Trover, &c. therefoze the Plaintiff might lap the Converſion 
here, and pzove ft was done in Ireland. 

Nota alſo, That in the pzincipal Caſe it was now reſolved, 
that a Copy of an Agreement regiſtered in Holland, and at. 
tefted by a publick Motaty there, may be given in Evidence 
fo2 the now Defendant, elpectally ſince he p2oved that the 
Plaintiff took out another Copy of the fame Agreement, and 
would not now p2oduce it; therefoze that Copy which the De- 
fendant had taken out was given in Evidence, fo! tis —_ 

5 a 
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that the Plaintiff knew the Agreement, he having taken a 
Copy thereof, ſo could not be ſurpuled. | 

Nota alſo, That at the ſame Time the Court held, that a 
Platntiff who was in Holland might make Affidavit there, 
and get it atteſted by a Publick Notary ; and that it ſhould 


be admitted as Evidence to hold the Defendant to ſpecial 
Ball here. 


Warren verſus Conſett, antea Term. Mich. 9 Geo. 


Hs was a (Urit of Erro2 on a Judgment in the Com. % 45.4 i. 
mon Pleas tn an Ation of Debt fo2 a Penalty in not vo good 
perfozming an Agreement, to receive aud pap lo much foz a ape 
Transfer of Stock, &c. __—_ Debt on 4 
The Defendant pleaded Nil debet; to which Plea the Penalty. 
Plaintiff demurred and had Judgment, fo2 that Nil deber 
was no good [lea ; and that being now the onlp Queſtion, 
it was argued that the Plea was good ; tis ttue, 'tis not 
ſo in an Action of Debt on a Bond, Lecauſe the Debt is 
immediately due; but tis otherwiſe in an Action fo2 a Penal⸗ 
ty, becauſe the Plaintiff could not demand it as a Debt 02 
Duty; ko tis not ſu without laping ſome Fact antecedent 
to his Demand, to entitie himſelf to this Action; and that 
mult be ſomething dehors the Oced to ſuppozt the Demand; 
koz there is a Oiſference between a Bond fo2 Perfozmance 
of Articles, where the Condition appears in the very Body of 
the Bond, and an Obligation which hath a Defeaſance 02 
Condition in it not in the Body of the Obligation; fo2 in 
this laſt Caſe a Pan map have an Action on the Obligation, 
without letting fozrh any Matter dehors to entitle him there: 
unto; and in luch Caſe Nil debet is no good Plea, foz the 
Obligation muſt be avoided by Matter of as high a Nature, 
and the Detendant is eſtopped by the Deed to (ap nothing ts 
due ; but 'tis otherwiſe in the firſt Cale, fo2 there the Debt 
is not due prima facie on the Oced, but fo2 not doing lome 
other collateral Ad. | | 
The Caſes following were cited to ſhew this to be the con⸗ . 1 
ſtant Difference, (viz.) That where Matter of Recozd oz 21 H. . 14. 
Deed is mired with Fas, there the general Iſſie Nil debet bobs, ue 
is a good Plea, as in an Ation of Debt againſt a * Sheriff V Sant 38. 
02 Gaoler, ko; an Elcape of one in Execution; though the 
Plaintiff muſt declare on the Judgment, Nil debet is a good 
Plea, and ſo 'tis to an Action of Debt on the + Stat. 2 Ed. 6. + Cro. Car. 
fo; not ſetting out Tithes ; and ſo tis to an Adion of Debt 5/3 


Hutton 109. 
3 t 2 on Hob. 224: 
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2 


Econtra. 


on a Judgment againſt an Executoz upon ſuggeſting a Deva- 
ſtavit, becauſe tis neceſſary. 17h 

Jt was agreed on the other Side, that Nil debet is a god 
Plea where the Action is founded on a collateral Matter, and 
not compzilen in the Deed ; and theſe are Caſes of daily Ex. 
petience; as in Actiong of Debt fo2 Rent reſerved on a Leaſe 
by Deed; and in Actions of Eſcape, and in all Acts founded 
on Acts of Parliament. | 

But the Action in the pꝛincipal Caſe is entirely depending 
on the Deed, and abſolutely founded on the Obligation there- 
in, by which the Defendant bound himſelf in ſuch a Penalty, 
which is an Obligation to all Intents and Purpoſes ; but 


where the Lien ariſes on the Deed it ſelf, there Nil debet is 
no good Plea, though Matter of Fa is averred ; and where⸗ 


ever an Adion of Debt is bzought on an Obligation fo2 Jay: 


ment of Money, it muſt be averred that the Debt is not 


paid, which is Matter of Fact; and yet in ſuch Caſe Ni! 
debet is no good Plea. 


2 Sand. 344. But where-ever the Plaintiff declares on a Fact collateral 
Hardres 332: tghto, and not ariſing within the Deed, there tis a good 


Salk, 565. 


Plea; but tis a general Rule that Nil debet is no good lea 
to any Action founded on a Specialty 02 on a Recozd; and it 
would be of very ill Conſequence if it ſhould, and particular- 
ly in this Cale; fo2 then the Plaintiff muſt not only pꝛove 
that this Deed was executed, but he muſt alſo pꝛove the 
Time of the Opening the Books, the Regiſtring the Con- 
tract, the Tender made by him to transfer, and the Rufuſal 
of the Defendant to accept, &c. and to pay the Money; and 
after all this Hardſhip, if Nil debet ſhould be a good Plea to 
a Specialty, (fo2 ſo this Obligation is) the Defendant may 
ſurpziſe the Plaintiff by giving a Releaſe in Evidence, oz by 
pꝛobing the Dbligoz was not Compos mentis at the Time ot 
making this Obligation, and ſuch Difficulties might make 
PRs defend their Cauſes where there is no Colour of 

efence, but only ſome Hopes that the Plaintiff might fail 
in pzoving ſome of thoſe Things; therefoze the Law will not 
admit of ſuch complicated Iſſues, but will always have the 
Ile a ſingle Point if poſſible, and fo2 that very Reaſon 
will never permit a Man to plead the general Iſſue to a Spe- 
cialty ; beſides the vaſt Difference this Iſſue may make of 


Coſts at the Trial, which pzobably may be (woln from 101. 


(which might be competent Coſts upon non eſt fatum) to 
1001. upon ſuch a complicated Iſſue as Nil debet; beſides 


this Plea contradi#s the Oeed, and therefoze ought not to 


be allowed moze than Nil habuit in tenementis in an Action 
I | of 
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of Debt fo2 Rent reſerved upon an Indenture, which was 
never pet allowed. 

To which it was anſwered, that though there be ſome In⸗ Een for 
genuity to affirm that where the Facts on which an Action ts 1 
founded are continued, and appear in the Deed it ſelf, there!“ en. 
Nil debet is no good Plea; pet a bare Affirmation without 
any one Authozty to ſuppo2t it, will be of no Fo2ce. 

The Court took Time to give Judgment, becauſe the 
Court of Common Pleas were unanimous in their Judg- 
ment. | 


The King verſus Singleton. 


„ r to the Dekendant who was Surrogate to Dr. Aandami to 
King, Archdeacon of the Dioceſe of London, to ſwear _— 15 
one Fane Church · warden of Colcheſter, being elected by the ow — 
Inhabitants, accozding to the Cuſtom of that Pariſh; who Surrogate 
returned, that it did not appear to him per aliquod ſcriptum, join ul 
that Fane was duly elected; and that the Biſhop of London 
had inhibited Dr. King, and any Perſon acting under him to 

ſwear this Fane; ſo he (the Surrogate) cannot ſwear him; 
and that the Mandamus did not ſect kozth that Colcheſter 
was within the Dioceſe of London. 

To which it was anſwered, that though the Mandamus 

doth not preciſely mention Colcheſter to be within the Dio⸗ 
ceſe of London, pet when the Return mentions that the 
Biſhop of London had inhibited the Archdeacon, & c. that is 
ſufficient to ſhew the Court that it was within his Dioceſe ; 
therefoze a peremptozy Mandamus was granted, ag it was 
in the Caſe of the King verſus Cardigan; fo; the Court ſaid, 
that where the Church-wardens are to be elected by the Pa⸗ 
riſhioners by Pꝛeſcription, it ſhall not be in rhe Power of the 
Parſon to hinder them. 

And on the laſt Day of this Term in another Caſe between 
the King and White, a Mandamus was directed to an Arch- 
deacon to (wear a Church-warden, who was elected by the 
Inhabitants, &c. and he returned non fuit Electus; this was 
adjudged to be no good Return, and a peremptozp Manda- 
mus was granted. 

Nota; A Motion was made by the Plaintiff to examine Seamen who 
Witneſſes at a Judge's Chamber, they being Mariners, and . 20 | 
now going to Sea on a long Gopage; which was oppoſed on «0ing a long 
| Plaintiff moved that they might be examined at a Judge's Chamber, — tr 


the 
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the other Side, becauſe this would be to depzive the Party 

of the Benefit of their Evidence by croſs Examining them 

at the Trial; "cis true, ſuch Motions have been made where 

the Defendant would put off a Trial, oz where he deſires 

ſome other Favour of the Court; but here 'tis in the Power 

ok the Plaintiff to bzing on the Trial when he pleaſcs ; and 
the Defendant cannot bung it on but by Proviſo, and then 

this Motion might be pꝛoper. | 

Curia. This Motion would have been granted, ik the Defendanc 
| had agreed to it; oz if he had dcſired any Favour of the 
Court, it ſhould not be granted unleſs he would admit the 
Plaintiff to examine his CUitnefſes ; but that being not this 

Caſe, the Plaintiff took nothing by this Motion. 


The King verſus Edwards. 


1 L PON a Motion fo? an Information againf the Over- 
againſt Over- ſeers of the Poor of the [Pariſh of Wadhurſt, fo; re- 
9 moving a poo2 (Uoman who had the Small- Pox into another 
moving a JPariſh, and againſt her TUt!l, from the Pariſh of Wadhurſt, 
ack Perſon. where ſhe was an Inhabit ant; and the Seffions refuſing to 
give any Relfef, 
curia. The Chief Juſtice ſaid, that where a Perſon is viſited 
with Sickneſs by the Act of God. he ought not to be removed 
from; the Place where he ts ſick, farther to endanger his 
Health, without an D2der cf two Juftices ; and if ſuch O;. 
der is made by the Juſlices, knowing him to be ſick, an Jn- 
koꝛzmation ſhall go againſt them; thercupou a Rule was made 
againſt the Overſeers to ſhew Cauſe, &c. 
And on another Day they came to chew Cauſe, &c. and de⸗ 
nied the Fact alledged agatifft them; and moved that the 
Rule might be diſcharged, fo2 otherwiſe this Woman who 
was really ſettled in that Pariſh to which ſhe was removed, 
would upon the Trial of this Jnfozmation, be Evidence 
againſt the Pariſh of Wadhurſt, and gain a Settlement 
there. 
But the Court was ol Opinion, that the Fa being con- 
troverted, and carrying ſuch a Barbarity with it, tis requi- 
ſite that it ſhould be tried upon an Infomation; and then 
the Jury would be pꝛoper Judges of the Truth. 


2 e | | The 
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The King verſus Harris. 


JNyictment koꝛ a Riot on a Petty Conſtable in the Execution Demurrer tc 
of his Office ; and upon a Demurrer it was objeded, that an 

this Jndictment was ill, becauſe it was koꝛ a Riot in & ſu- Riot by Rea- 
per pet. Con bularium, when there is no ſuch CUo2d as Pet. fon of an 
which was granted on the other Side, but that Con'bularium, Worz. 
with a Daſh, made the Indidment good. | 

The Wozd Pet. is Surpluſage, and ſhall therefoze be rejet- curi« 
ed; and the Indicment is good without it, ko: the other 


CUowd makes it good: Judgment fo2 the King. 


Hunſton verſus Howard. 


HE Plaintiff had Judgment in the Court of Common Want of an 
| Pleas, which was now above ten Years ſtanding, when —＋ ty 
the Defendant bzought a CUrit of Erro2 in B. R. and aſſigned Error. 
the Want of an Dzginal fo2 Erro2z and now the Defendant 
in Erroꝛ pleaded In nullo eſt erratum, and the Want of an D. 
riginal being not yet. certified, he moved to put it off till nert 
Term, that he might in the mean Time pꝛocure an Oziginal 
to be filed, this being a Contrivance of his own Attozney to 
defraud him. | 3 

This Motion ſhould have been made befoze the Cauſe wag Cris 
put in the Paper; but it having the Countenance of Fraud, 
| 5 was ruled to go over upon Payment of the Coſts of the 

ay. 


Cuband ver ſus Dewsbury. 


Rohibition, &c. the Caſe was thus, (viz.) The Plailitiff Probibicion 
in the Pꝛohibition pꝛocured a Will to be delivered to him — — 
out of the Prerogative Court of York, and at the ſame Time Proceedings 
entered into a Bond in ſuch a Penalty, &c. with a Condition in the Spiri- 
eo redeliver it again into that Court, at oz befoze ſuch a Dap, e Courts 
&c. which not being done, the Spiritual Court pꝛoceeded g- dane having 
— him pro læſione fidei, and to have the very Mill brought e end 
into Court. | 1 KEE NES Will which 

The Defendant pleaded, that he had entered into a Bond be got our of 
to redeliver the Ill, on which they might have a proper Re. . Court 
medy, 
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Ercontras. 


* Cro. Eliz. 
607, 844. 


1 Lev. 138. 
1 Sid. 217. 


1 Sid. 28 I, 


medy, which Plea being rejected by that Court, they p2oceed- 
ed againſt him there; and now he moved fo2 a Pꝛohibition. 
Which was oppoſed by the other Side, fo2 that the Tits 
neſs to the Bond was dead, and pꝛobablp if it was put fn 
Suit, they might not recover; beſides, the Penalty might 


not be ſufficient to make Amends koz the Damages luſtained 
by thoſe who were intereſted in the Lands conveyed by this 


Mill, by not having it pzoduced ; therefoze 'tis neceſſarp that 
they (hould have a Power to enfozce him to bzing it in. 

Beſides, tis in the“ Election of the Party either to put 
the Bond in Suit, 02 to ſue in the Spiritual Court; and 
now ſome Inſtanceg were ſhewed in parallel Caſes. 

ſſ. A Man fozged an Ordination, and being p2olecuted in 
the Spiritual Court, he pleaded that Forgery was triable at 
Common Law; the Court rejected that Plea; and thereupon 
the Plaintiff moved fo2 a Prohibition, but it was denied, be: 
cauſe the Pꝛolecution was in ozder to a Depzivation. 

So where the Suit was in the Spiritual Court fox Taking 
the Bells out of the Steeple; the Oefendant pleaded the Gene: 


ral Pardon; and that Plea being likewiſe rejected, the Plain⸗ 


* Gardner's 
Caſe. 2 Roll. 
. Rep. 


Curia. 


Information 


for a Libel 
laid in the 
Disjunctive, 
(vz.) Scripſit 
ſeu ſcribi cau- 
ſavit, not 
good. 


tiff moved fo2 a Pꝛohibition, and that was denied, becauſe the 


- Sulit being pro ſalute animæ, was not pardongd, 


And in * Gardner's Caſe, where the Executoꝛs gave Bond 
foꝛ Payment of a Legacy, Judge Doderidge was of Opinion, 
that the Obligee might ſue fo2 the Legacy in the Spiritual 
Court, oz at Common Law upon the Bond; fo2 that the 
Taking the Bond had not altered the Nature of the Legacy. 

But the Court was of a contrary Opinion, koz that the Le⸗ 
gacy was dꝛowned in the Bond, and that the Opinion of 
Judge Doderidge was not Law, and therefoze cnclined to 
grant a Pꝛohibition. 


The King ver ſus "LR 


Nfomnation koꝛ a Libel laid in the City oł Cheſter, which 
being a local Offence, could not be tried there, but in the 
County of the City,z therefoze it was ſent by Mittimus di⸗ 
rected to the Chamberlain of the County Palatine of Cheſter, 
with Direction, that he ſhould tranſmit it to the Mapoꝛ of the 
City of Cheſter, in oꝛder to have it tried in the County of the 
City befoze him; and that after the Trial the Chamberlain 
ſhould take it back again from the Mapoꝛ, and return it into 
this Court, that the Party may have a Day in Court to hear 

the Judgment theres. 
5 The 
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Che Chamberlain accodingly tranſmitted the Recozd to 
the Mayor, who had the Cauſe tried, and a Gerdict againſt 
the Defendant ; and then the Bayoz, who was the Judge of 


the Court returned the Kecozd, which Return was certified | 


by the Chamberlain. 

And now it was moved in Arreſt of Judgment, and firſt it 
was objected, that the Recozd ought to be returned by the 
Chamberlain, foz the Mittimus is directed to him, and oder: 
ed to be returned by him; tis true, the Mayo? was likewiſe 
Chamberlain, but he is ſo in a different Capacity, and his 
Certificate may be as Chamberlain of the City, and not of 
the County Palatine ; and he returns it by Map of Aerifica- 
tion of what the Mayo? returned. 

Then as to the Inkozmation, the Fact is laid very incertain, 
fo2 *tis, that the Defendant Scripſit fecit & publicavit ſeu ſcri- 
bi feci & publicari cauſavit, which is very incertain, and no 
proper Defence can be made, becauſe 'tis in the Disjunctive ; 


therefoze where an Jidictment was koz making or cauſing to Oy King o. 


be made, a Bill of Lading, this was held ul, becauſe in the + 


Disjuntive. 

Then it lets foxth, that the Defendant made quendam li- 
bellum in quo continentur hxc ſcandaloſa verba, &c. ſetting 
kozth ſome TUows, but not the whole Pampbiet, which he 
ſhould have done, 02 averred, that there were no Moꝛds in it 
to qualify thoſe which were incertain. 


Stokoe. 
alk. 371. | 
5 Mod. S. C. 


As to the firſt Objcction againſt the Return of the Reco2d, Econtra. 


that it ought to be returned by the Chamberlain, and not by 
the Mayor, the Pꝛecedents are otherwiſe, (viz.) That the 
Return by the Mayo? is good; but if it was not, the Jnfoz- 
mation cannot be void fo2 that Reaſon, becauſe the Plaintiff 
may pzocure a new Mittimus. 

As to the Objcction, that this Inkozmation is in the Diſ⸗ 
junctive; 'tis true, a Man ought not to be puniſhed where 
there is any Jncertatnty in the Crime committed; but a Dil⸗ 
junctive doth not always make a different Crime, but ſome- 


times 'tis explanatozy, and therefoze TUriting a Libel, 02 Moor 813. 


cauſing it to be wait, is the ſame Dffence; and if Co, this 
Tnfozmation is good; tis like an Indickment on the Statute 
5 Eliz that a Yan exerciſed Artem five myſterium, and that 
was held no Fault. 
And as to ſetting fozth the whole Libel, oz the Contents 
_ thereof, tis not material ſo to do, fo? if it ould, moſt Jnfoz- 
mations would be let aſide fo? that Realſon. 


On the other Side it was anſwered, that this Court will The Reply. 


take judicial Notice ok the miniſterial Dfficers of all Coun- 
Uu ties; 


5 
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4 Inſt. 212. 


1 Roll 483. 


Curia. 


ties; and if the Chamberlain hath a Command over the 
whole County Palatine (as certainly he hath) the Court will 
intend, that this Return was made by him as Chamberlain 
of the County Palatine, and no other ſhall be intended. 

And that this Recozd is well returned, and the Day given 
by the Mayo; (who was the Judge that tried the Cauſe) to 
hear the Judgment of this Court; and if no Day had been 
appointed on the Roll, the Court might appoint a Oay in en⸗ 
tering the Continuances until a Plea 02 Demurrer. 

And laſtly, There is no Jncertainty in the Fa, for to 


write, or cauſe to be written, is the ſame Offence. 


ut the Ceurt was of another Opinton, fo2 if one cauſes 
another to waite, he doth not waite it himſelf, he map be 
guiltp of a greater Offence, but ill tis not the ſame Ok. 
kence; and Dceaſion may be given to another to Waite by 
Talking innocently to him. 

All criminal Charges ought to be certain, ſo ag the Defen- 
dants map make certain Anſwers fo it; and as to what wag 
ſaid, that an Indicment fo2 exerciſing Artem five myſterium, 
was held good; there the Art was not the Cauſe of the Jn- 
dictment, but the Exerciſing it; and therefoze if it had been 


to excxciſe the Art, oz cauſing it to be exerciſed, the Jndict- 


ment would be ill; So if a Pan was indided foz Beating 02 
cauling another to be beaten, ſuch an Jnditment would be 


Il, by Reaſon of the Incertainty; foz cauſing a Thing to be 


Plea not an- 
ſwering the 
Declaration, 
not good, 


done may be by ſeveral Means. 


Sparks verſus Keeble. 


N Treſpaſs Quare vi & armis, clauſum fregit & intravit. 
&c. and took away the Plaintiff's Pops, and deſtroyed 
his Hop:poles, &c. The QOefendant. as to the Fozce and 
Arms, pleaded Mot guilty, and juſtified the Entry, fo2 that 
the Place where the Treſpalg was ſuppoſed to be done was 
his (the Defendant's) own Hzound, and that he entered and 


diſtrained the Polcs Damage feaſant. 


Curia. 


Anſwer to the Deſtroying them as he ought, 


And upon a Demurrer to this Plea it was inſiſted fo2 the 
Plaintiff, that tho the Defendant might diſtrain the Polcs, 
yet he could not deſtroy them; and in his Plea he made ng 


No Juſtification can be good fox deſtroying a Thing di- 


ſtrained, fo2 all Diſtreſſes ought to be ſafely kept; ſo the De⸗ 
fendant having not anſwered that Part of the Declaration, 
Judgment muſt be fo2 the Plaintiff. 

: . 


Arthur 
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Arthur verſus Commiſſioners of Sewers in Yorkihire. 


HE Plaintiff was choſen Clerk to the Commiſſioners . 
of Sewers, at a Meeting, by a Yajozity of fozty-thzee Nieht, bur 

then preſent; and afterwards, at a ſecond Meeting, they may be 
made an D2der to turn him out, and they choſe another; and — * 
now the Plaintiff moved fo2 a Certiorari to have the Oꝛder 
returned, which was oppoſed by the. Commiſſioners, who of: 
fered to read Affidavits, that the Plaintiff was lurreptitioul⸗ 
ly choſen without due Notice given to the Pajozity of the 
Commiſſioners, who fozmerly made an Ozder, that the Com- 
miſſioners fhould always give thirty Days Motice of every 
Meeting; but when this Clerk was choſen there were but ſir 
Days Notice given, on Purpoſe to ſurpziſe the reſt of the 
Commiſſioners in the Choice of the Plaintiff, fo2 great Part 
of the Commiſſioners could not poſſibly be there. 

On the other Side it was laid fo2 the Plaintiff, that the 
Court would not inquire into the Merits of his Elefton till 
a Certiorari was granted and returned ; fo2 ſince the Com- 
miſſioners have Power by the Statute to elect a Clerk, and 
the Plaintiff is ele#ed by them, he is entitled to ſeveral Per- 
_ quiſites by Uirtue of ſuch Election; and the Commiſſioners 
having thereby executed their Power, they ſhall not be per- 
mitted to recall their own Ad, fo; if they ſhould, they might 
chuſe a new Clerk at cvery Meeting, and turn out the other, 
and there will be ſuch a Conteſt amongſt them as map render 
the Office pꝛecarious ; and fo2 this Reaſon the Court would 
not permit the Affidavits to be read, but would grant a Cer- 
tiorari, which was a (Urit of Right. 

But this was denied by one of the Judges, who ſaid, that 
a Certiorari was not a Crit of Right, fo2 if it was, it 
could never be denied to grant it, but it hath often been de⸗ 
nied by this Court, who, upon Conſideration of the Circum- 
ſfances of Caſes map deny it, 02 grant it at Diſcretion ; ſo 
that tis not always a TUrit of Right. 

'Tis true, where a Man is choſen into an Office 02 Place, 
by Uirtue whereof he hath a tempozal Right, and is dep2ived 
thereof by an inferio2 Jurisdi#ion, who pꝛoceed in a ſumma⸗ 
ry Map, in ſuch Caſe he is entitled to a Certiorari ex debito 
Juſtitiz, becauſe he hath no other Remedy, being bound by 
the Judgment of the inferio2 Judicature. 


Uu 2 There- 
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f Therefoze in this Caſe a Certiorari was granted, but the 
| Return thereof was quaſhed koz ſome Jrregularity ; and 
| thereupon the Court was moved fo2 another Certiorari. 

One of the Judges oppoſed the Gzanting it, becauſe the 
Removal of the Pzders by Girtue of the Certiorari would not 
determine the Right of the ]Plaintiff, which was the Reaſon 
of quaſhing the Return of the fozmer Certiorari. Fi. 

But by the other thꝛee Judges the Certiorari wag granted. 


| | 3 

| The King verſus Serle. 

| Akan th Andamus to the Defendant, late Mayo? of Penrin in 
| ſwear a Cornwal, to {wear Peter Pindar MWapo?, he being duly 


| Mayor, S* elected. 
| | q The Defendant made this Return, (viz.) That this Town 
was incozpozated by Letters Patent made by King Jac. 2. and 
to conſiſt of a Wayoz, and ſo many Burgeſſes; and that they 
were to chooſe a Mapoꝛz every Pear out of the capital Bur: 
geſſes who is to act as Yayo! fo2 a Pear, and until another 
was duly choſen; that on St. Matthew's Day (being the Day 
appointed by the Charter) and in ſuch an Pear, one Penhallor 
was choſen and (won Mapoꝛ, and died within the Pear; and 
that after his Death, the Cozpozation pꝛoceeded to a new 
Election accozding to their Power, ſo to do by Uirtue of the 
Letters Patent, who choſe the now Platntiff Mayoz, who fo2 
ſometime acted under this Election. | 
That afterwards an Inkozmation in Mature of a Quo War- 
ranto was bzought againſt him, fo2 uſurping this Office of 
Mapoz, prout patet per eandem, (inſtead of prout patet per 
Recordum) and that he juſtified by Airtue of the ſaid Election, 
on which Juſtification two Iſſues were tried; the firſt was, if 
the Plaintiff was duly elected Mapoꝛz the ſecond was, if he 
was duly ſworn into the Office, and the firſt Iſſue was kound 
fo2 him, and the ſecond againſt him; and thereupon a general 
Judgment of Amotton 02 Ouſter was given againſt him, (viz.) 
t | quod Petrus Pindar nullo modo ſe intromittat, &c. ſed ab 
eiſdem & eorum quolibet penitus excludetur & amovetur, 
but doth not ſay, that this Judgment was given upon this 
Jnfozmation. | 
And now he moved fo2 a Mandamus, and the Defendant 
pleaded this Judgment of Ouſter againſt granting that Crit; 
| but it was inſiſted fo2 the Gꝛanting it, that tho' the Judgment 
g | of Ouſter was entered againſt him; yet as his Right to be 
'F MBayoz, was by Uirtue of his Clection, and the Right of 
5 exer⸗ 


n 
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ererciſing that Office was by Qirtue of his being ſwozn ; ſo 
the Judgment againſt him fo2 uſurping the Office not being 
duly (wo2n, can be no Bar to his Exerciſing it, when he is 
duly woꝛn. | | 

The Judgment in this Caſe, is like where ſeveral Iſſues 
are tried, and (ome found fo2 the Plaintiff, and ſome fo2 the 
Defendant, 'tis true in ſuch Caſe, the Court will give Leave 
to enter Judgment koz the Plaintiff; but they will likewiſe 
give the Defendant Leave to take Advantage of the Iſſues 
found fo2 him, as they appear in the lame Reco2d, 

This may be compared to an Attainder where the Heir 02 
Executoz of the Perſon attatnted bzings a Urit of Ertoz, 
tho' in ſuch Caſe he can neither have Erecuto2 oꝛ Heir; yet 
the Attainder cannot be pleaded in Bar to the CUrit, fo2 non 
; valet exceptio ejuſdem rei cujus petitur diſſolutio; ſo in the 
pꝛeſent Caſe to return a Judgment of Ouſter fo2 not being 
ſwo2n as a Cauſe why the Plaintiff ſheuld not now be ſworn, 
is as much as to ſay you are not ſwo2n ; therefoze you ſhall 
never be ſworn, becauſe you exerciſed this Office befoze pou 
was ſworn. | 

It may likewiſe be compared to a Deed of Feoftment, where 
the Feoffce enters bekoze Livery and Seiſin made by the At- 
tomey who was to make it, he (the Attoznep) ſhall never ſay; 
that he is not obliged to make Livery, becauſe the Feoffee 
entered befoze it was made. 

'Tis true, the Plaintiff was not duly ſworn at the Time 
he was eleaed, but ik he could not be ſworn afterwards, then 
the Charter would be loff, becauſe he is not Mapoz, not be: 
ing ſwozn, and there is no Mayo? to act in the mean Time. 

Ik a ſpecial Jnfozmation ſhould iſſue againſt this Mapoz 
fo? not being (worn, and he is found guilty, certainly he 
might be (won afterwards, which is the ſame Caſe as ap⸗ 


pears on this Recozd; and moſt of the Caſes of this Na- 


ture are fo? Male-feaſances after Elections. 

'Tts to be conſidered, that there is a CUrit of Quo war- 
ranto clamat, &c. and an Jnfozmation in Nature of a Quo 
warranto as in this Caſe, that the Judgment in the one is 
Final, it being a civil Suit, and the King's CUrit of Right; 
but 'tis not final in an Information in Nature of a Quo war- 
ranto, but if it was ſo generally; yet it could not be ſo in this 
Caſe, becauſe the Plaintiff's Right appears in the ſame Re- 
cod ; therefoze a general Judgment of Ouſter ought not to be 
entered, but it ſhould be with a Salvo jure, as in the King's 
'Caſe, when Judgment is given againſt. him in a Quo war- 
ranto ; tis true, where the Judgment is fo2 the King _ 

e 
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1 Inſt. 56. 
Sid. 33. 


Econtra. 


the very Liberty claimed, and this upon an Inkozmation in 
- Nature of a Quo warranto, there 'tis final, 

But in the pꝛeſent Caſe, the Right of the Plaintiff appears 
on the very Face of the Recozd ; therefoze tho' the Mon- 
ſwearing may be a good Return fo2 not admitting the Plaintiff 
to a, if he ſhould bung a Mandamus fo that Purpoſe, and to 
have the Inſignia of the Office delivered to him; yet it cannot 
— a good Return to this Mandamus, which is only to (wear 

m. 

Tis true, he hath already crerciſed the Office of Mapoz, 
but that may be compared to the Cafe of a Copyholder, who 
enters befoze Admittance, yet he may be admitted afterwards; 
tis likewiſe true, that a Mandamus hath been denied to ſwear 
a Mayo? after the * Year; but that was where he had no 
Right to hold over ; and therefoze could not be (wo2zn where his 
Right was determined, which is not this Caſe, ko; here was 
a Power by the Charter to hold over; therefoze the Judg⸗ 
ment of Ouſter (tho' entered generally) ſhould be conſidered as 
a Judgment quouſque, fo2 the Ouſting a Man from a Liber- 
ty, oz the Seiſing thereof is quite diticrent from the Ouſting 
one from the officiating in an Office. 

Beſides, a Mandamus gives no Right, but puts a Man 
into Poſſeſſion, which may te afterwards diſputed by every 
Pan who hath a Right ; and therefoze a peremptozy Manda- 
mus was deſired. 

Jt was argued fo2 the Defendant, that all the Right of the 
Plaintiff muſt be loſt by this general Judgment of Ouſter; 


and in this Caſe the Eledion and Swearing being but one 


2 Roll. Rep. 


46, 92. 
Raſt. Ent. 


540. 
Co. Ent. 


527, $37 
540, 559. 


Curia. 


entire Juſtification, and one of them being found againſt the 
Plaintiff, Judgment final ſhall be given againſt him, and he 
ſhall not afterwards be admitted to claim any Right by Gir⸗ 
tue of an Election pꝛecedent to ſuch Judgment, becauſe that 
Judgment hath extinguiſhed all his Right. 

Now the Judgments, both in the Writ of Quo warranto, 
and in the Information in Nature of a Quo warranto are the 
ſame which appears in ſeveral Entries, and they differ only 
where the Party is ouſted from the Franchiſe, and where tis 
ſeiſed by the Aing; 702 where tis entered with a Salvo jure, 
there the Judgment muſt be againſt the King. 

So unleſs the Plaintiff can ſhew ſome new Title, he hath 
no Right to be (wozn, no2 can he be [wozn by Uirtue of any 
right he claims by the kozmer Election, becauſe ail that Right 
is determined by this Judgment. 

The Queſtion is, Tf Pindar hath fill a ſubſiſting Right to 


enjoy the Office of Mayoz, and that he hath not, the Defen- 


3 dant 
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dant returned on this — the Conſtitution of the 
Coppozation, and to chooſe a Mayo? yearly, who was to act 
fo; a Pear, and until anotber was duly choſen ; they likewiſe 
return the Jnfozmation. and the Judgment of Ouſter, and re- 
iy on the lame, the Pear being out; ſo that the Principal 
Queſtion is, Whether this Judgment is a good Bar to him 
_ from being now ſwozn. 

'Tis true, it appears on the ſame Recozd, that Pindar was 


duly elected, tho' not ſworn ; it ſeems, that by that Means he 


ſhould be pꝛecluded from this Dffice; but the Judgment given 
in this Cale is the conſtant Judgment in ſuch Caſes, and the 
Court muſt take jt to be good whilſt tis unreverſed; there- 
foze taking it qbſtradly, as the Court muſt do, without conſi⸗ 
dering whether tis a proper Judgment, 02 not, tis as full 
an Amotion as can be, and therefoze Pindar is entirely ex⸗ 
cluded whilſt this Judgment ſands in Foce; fa2 which Rea- 
ſon a pcremptozy Mandamus was denied. 


| The King Verſus Beecher & al. 


HIS was a Motion fo2 a Superſedeas to a Mandamus to Mandamus to 
be directed to the Juſtices of Peace to ſign a Poor-Rate the 


to 


J 


made by one Part of the Pariſhianets only, by which Rate Poor 


Part of the Pat iſh were not charged, upon Pꝛetence that it 
was ertraparochial; and there was another Rate made by the 
Majozitp of the Pariſhioners, by which that Part of the Pa⸗ 
riſh not charged was thereby charged, which laſt Rate was 
ſigned by two Juſtices; ſo if this Mandamus ſhauld be directs 
ed to them to ſign this Rate, it would contradict what they 
had already done by Signing the other Rate, which ought tg 
be determined upon an Appeal, befoze a Mandamus ſhould be 
granted fo2 the Signing another Rate, fo? other wile there 
might be a double Appeal. 


uſtices 


gu a 
Rate. 


The Court held, that if a Mandamus Was directed to the Curi«- 


Juſtices to ſign this Rate, it wauld not be contrantfozy ts 
that which was already ſigned, noz to themſelves, becauſe the 
Conteſt is between the ]Pariſhioners in which the Juſtices are 
not concerned, therefoze they ought to ſign this Rate, and 
not conteſt the Right, it being a Queſtion of Fact between 
the Pariſhioners, whether this Place not charged in this 
Rate, but charged by the other Rate, is ertrapatochial, o2 
not, which is fit to be tried in a felgned Iſſue. 


The 
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The King verſus Robinſon. 


Mandamusto Andamus direfed to the Mayo? and Aldermen, &c. ok, 

proceedro IVI &c. to p2oceed to the Election of a new Wapoz, who 

of a Mayor. Was ta be choſen out of the Aldermen; the Return was, that 

| there were no Aldermen, &c. And now the Court was moved 
fo? an Attachment againſt the Defendant, koz that this was 
rather a Banter than a Return. 

Curia. Ik there are no Aldermen, pet an Attachment muſt not go, 
but the Plafntiff may have his Action fo2 a kalſe Return, oz 
he may traverſe the Return, if falſe ; ſo there is no Colour 
fo? an Attachment; but afterwards, upon farther Conſidera- 
tion, a Rule was made to ſhew Cauſe, &c. fo? if it appears 
this was a frivolous Return, and purpoſely made to avoid the 


Juſtice of the Court, an Attachment ſhall go. 


Anonymus. 
— 4 HE Plaintiff obtained Judgment againſt the Principal 
pay Intere fo2 23181]. which Judgment was conteſted by him ſo 


h 
Time the far as he could, even to an Aﬀirmance in the Houſe of Los, 
Judgement and afterwards the Plaintiff obtained a Judgment upon a Sci. 


Fele fa. againſt the Bail; and the Queſtion now was, Whether 


| P-ineipal. , they ſhould pay Intereſt from the Time the Judgment was 


had againſt the Principal; they offered to pay the pzincipal 
Sum and Coſts ; and it was inſiſted fo2 the Plaintiff, that he 
ought to have the hole, and the Court inclined to that 


Opinion. 

3 The King werſus Chandler. 
2 "HE Defendant was indized, fo; that M. S. being with 
3 Child de illegitimo Fœtu, begotten by him (the Deken⸗ 


Li ih aa dant) he ſecreted her ſo as ſhe could not be had 02 found to 
gitimo Fu. give Evidence fo2 the Pariſh againſt him; to which Indict⸗ 
ment the Defendant demurred, becauſe there cannot be an il- 
legitimus Fœtus; and fo2 that Reaſon the Defendant had 
Judgment, fo2 every Feetus is legitimate till bozn, fo? the 
Parents may marry befoze the Child is bozn ; and if ſo, then 


the Child is legitimate. 
e | The 


1 
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The King verſus Trinity Pariſh in Cheſter. 


3 , 

WO Juſtices made an Ozder to remove the Father and Order for 

Mother, and John, Elizabeth and Sarah, their Chil- Cre 
den, from the Pariſh of, &c. to the Pariſh of, &c. and it and did not 
was now moved to quaſh it, becauſe it did not (et kozth the 3 of 
reſpective Ages of the Childzen, fo2 they might be Appꝛentices, bey — 
dn ſerve fo2 a Pear, and ſo gain a Settlement elſewhere; and quaſhed. 
foꝛ this Reaſon it was quaſhed as to the Childzen, but it was 


good as to the Father and Yother. 


The King verſus Nicholls. 


Motion being made fo2 Leave to file an Jnfozmation a- Information 
gainſt the Dekendant Nicholls, who was Mayor of Staf- — 2 
ford, and a Juſtice of Peace, fo2 his Neglect of publick Jul⸗ for deny ing 
tice in denying a Warrant to the Pꝛoſecutoz, who was beaten ie rant his 
by T. S. a Rule was made to ſhew Cauſe, &c. + — 
And now it was moved to diſcharge that Rule, becauſe the 
Mayo? had ſeveral People then befoze him to be examined 
concerning a Riot which happened on that Day; and it being 
late at Might, he deſired them to come the next Dap, which 
is the Dental of which the Pꝛolecutoz now complained. 
And thereupon the Rule was diſcharged, becauſe the Mapoz Curia. 
had done what Juſtice he could; and the Intent of the Pꝛocu⸗ 
ting this Rule was to bring him into Diſgrace, and to in⸗ 
flame the Cozpozation againſt him; lo the P2oſccuto2 was 
o2dered to pay the Coſts of the Motion. 


The King verſus The Mayor of Monmouth. 


HIS was likewiſe a Motion fo2 Leave to file an Jnfo2- Information 
mation againſt the Defendant foz Beating the Jnfozmer, {7 Beating 
who gave no other Pꝛovocation, than ſaying to him, who | 
kept an Ale-houſe, Mr. Mayor, draw me a Pot of Drink ; but 
it being the laſt Day of the Term but one, the Court would 
make no Rule to hang over a Bagiſtrate's Head a whole Ga- 
cation, ſo ozdered it to be moved the next Term, if they 
thought fit. 


X x Swetnam 
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Swetnam vexſus Archer. 


Protibition T YRohibition to the Spiritual Court, where the Suit was 

Suit was for L fog two Seats in the Pariſh-Church of King's Norton; the 

_—_ 8 Defendant pleaded, that ſhe was in Poſſeſſion of two antient 
uren. Meſſuages to which thoſe Seats belonged; which Plea being 
rejeted by that Court, the Plaintiff now moved foz a Pꝛohi⸗ 
bition, which was oppoſed, fo2 that the Church was new-built 
by the Pariſhioners, and fo2 that Reaſon there could be no 
Pꝛeſcription to the Seats, but that they were in the Gift of 
the Biſhop; ſo a Conſultation was pꝛaped. 

The Plea tendered by the Defendant was ſuch as could not 
be tried in the Spiritual Court, becauſe they cannot hold 
Plea of the Inheritance of the Seats, noz of any Thing 
which concerns the Freehold; ſo the ÞPyohibition muſt ſand ; 

And at the ſame Time there was another Motion foz a Pꝛo⸗ 
hibition to the Spiritual Court, the Plaintiff being pꝛoſecuted 
there, fo2 (ſaying, He would not be of the Communion of the 
Church of England, upon any Conſideration, for he believed 
if he was, he ſhould be damned ; and the Reaſon offered fo2 
the Pꝛohibition was, becauſe the Libel was foz a Contempt 
againſt the Common Prayer Book, whereas this was not ſuch 
an Dffence. 
Curia. The Court was of Opinion, that tho' 'tis not an Offence 
againſt the Common Prayer Book, yet tis certainly of Spiri - 
tual Cogniſance, therefoze the Pꝛohibition was denied. 


Brown verſus Coom bs. 


An —_— N Dbjection was made againſt the Bail in this Cauſe, fo2 
toes _ tis againſt the Rule of this Court to take an Attoz- 
ney Ba 
"Tis very true, there was ſuch a Rule, but the Intention 
of Baking it was, that an Attozney ſhall not be taken as good 
Ball, meerly by his being an Attoznep; but when he is re⸗ 
ſponſible, and juſtifies, and is an Houle-keeper, then, tho he 
is an Attozney, he is good Bail, 


Mandanus The King verſus The e of Rother- 


1 | hith in Surrey. 

8 PON a Motion fo; a Mandamus to the new Church: 
Rate to re- wardens and Overſeers of the Pooz to make a Rate to 
imburſe cbe reimburſe the old Ones the ſeveral Sums by them expended 


wardens, 1 02 


——— 
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foꝛ the Maintaining the Poo? the laſt Pear, it was denied; 

it having already been reſolved in * Tawney's Cale, that a , 8 87 
Mandamus cannot be granted to thenew Dverſeers to make a * 
Rate to raiſe Money to reimburſe the old Dverſeers, but only 

to raiſe Money fo2 the Relief of the Poo2; fo? ſo is the Aﬀ of 
Parliament exrp2eſly, and muſt be purſued, and an Overſeer 

is not bound to lay out Monep till he hath it; if he doth, he 

muſt make a new Rate fo: Reltef of the Pooz, out of which 

he may retain ſo much as will pay himſelf, 


D E 


Term. Sanct. Hill. 
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Strong verſus How. 


delivered to him by the Plaintiff, and gave a Note acer to 
under his Hand to redeliver them lake, whole and Dees, cho! 
uncancelled to «the Plaintiff upon Demand, which not entruſted 
not being done, the Plaintiff moved kor an Attachment a- bi. Way of 
gainſt him, and obtained a Rule fo2 the Defendant to ſhew Buſizes, 
Cauſe why that Writ ſhould not go. 
Afterwards it was ſhewed fo2 Cauſe, that theſe Deeds 
were delivered to the Defendant by the ©2der of his (the 
Plaintiff's) Bꝛother to be laid befoze Counſel fo2 his Opint- 
on, and did not come to his [Poſſeſſion as he was an Attozney 
in the May of his Buſineſs ; and that he delivered the Deeds 
to the Counſel, who delivered them to a Perſon who lent his 
XX 2 Bꝛother 


T HE Defendant who was an Attomney, had Deeds An Attorney 


| 

| 
[ 
N 


2 . 
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Defendaut) could not have them back again; and therefoze 
the Court will not grant an Attachment fo2 not returning 
them when tis (npoWble it (ould be done, eſpecjally ſince if 
the Platatiff hath any Right to the Deeds, he may recover 
them in an Action of Trover, 02 by g Bill in Equity. 

Curia. is an eſtabliſhed Rule of this Court, that where e ver 
Deeds oz Writings come to an Attomey in the Way of his 
Buſinels, to compel him to redeliver them to the Perſon of 
whom he received them; fo2 as he is entruſted with them, the 
Court will compel him to execute the Truſt, he being lubject 
to the Juſtice of this Court; and tis not material, whether 
he is an Attomep of this Court, oz not, if he p2aftiſes there- 

in; and the other Courts have the ſame Power over the Attoz- 
nies of this Court; and they have gone (o far as to compel 
a Counſel to deliver up the Writings entruſted with him. 
As to ſuing ko them, it would be very inconvenient to put 
the Deliverer to a Suit either at Law, o2 in Equity; fo 


he may not be able to defend his Poſſeſſion fo2 CUant of 


Whereupon the Rule was made a blolute. 
Bail where Nota; The Pꝛadice of B. R. is, that where Judgment is 


chen are obtained againſt the Pzincipal, in ſuch Caſe, the Bail may 


— ſurrender him at any Time befoze the Return of the firſt 

Surrender of Scire facias, where tis afterwards returned Scire feci, oꝛ at a- 

es ny Time befoze the Return of the ſecond Scire facias, where 
two Nihils are returned. 

And if the PDlaintiff pꝛoceeds by Action ok Debt on the Re- 
cogniſance, the Bail map ſurrender the Pꝛincipal within 
eight Days after the Return of the (Urit. 

Now the pzincipal Caſe was an Afton of Debt on the Re- 
cogniſance againſt the Ball, and the CUrit was returnable, 
the Eſſoin⸗ODay of the Cerm, and the Pꝛincipal was ſurren- 
dered, and an Exoneretur entered on the Ball piece the four- 


teenth Day of January; (o it was moved, that the Ball 


might be difcharged, and they were dilcharged accozdingly. 


Matthias Cater's Cafe. 


The Defen- N Thorſday 4 Febr. 1724. One Matthias Cater, Gent. 
dant was to the Earl of Suffolk, was by D2der of the Houſe of 
commirte#'9 Peers committed to Newgate on P2oof of his being guilty of 

o procuring and ſeffng written Prote&ions, from and in the 


ſelling writ- 


of 


Ons. 


3 


Brother 2001. on a Moztrage of bis Egate, Co that he (the 


ren ProteQi- Name of that Peer, to ſeveral Perſons, to the great Damage 


N 


— 
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of their Creditozs, and in Breach of the ſtanding D2ders of 
that Houſe ; and was alſo found guilty of an unlawful Com- 
bination with others to charge kalſly on their Oaths certain 
- Perſons fo? ſpeaking ſcandalous and inſolent (Uo2ds, refleft- 
ing on the Houſe of Peers, and was ſentenced to pay a Fine 
of twenty Nobles, to ſuffer thꝛee Months Jmpziſonment, and 
to ſtand twice in the Pillozy ; all which was done without any 


King & uxor verſus Baſingham. 


Sſumpſit, &c. in which the Plaintiff declared fo2 Money 
lent by the husband and TUife, &c. and that it was not 
patd, ad damnum ipſorum. 

After a Uerdict fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, that the Declaration was ill; fo2 tis plain the 
ite can have no ]Noperty in the Money of the Pusband; 
beſides, by this So2t of declaring the Right would ſurvive to 
the TUife, whereas it ought to go to the Executozs of the 

'Tis true, where there is an expꝛels Pꝛomiſe made to the 
Wife, fo2 ſome ſpecial Ad by her done, and where the Duty 
would ſurvive, they may declare ad damnum ipſorum ; as 
where they declared, fo2 that the Defendant was indebted to 
them fo2 TMozk done by the Mike in making a Peruke fo2 the 
Defendant; he pzomiſed to pay, but had not paid, ad damnum 
ipſorum ; this was held well enough; but in Trover by Hul⸗ 
band and Mike, fn which they declared qq' cum poſſeſſionati 
fuerunt, &c. and that the Defendant had converted, &c. ad 
damnum ipſorum; this was adjudged ill after a Uerdict,becauſe 
both the Poſſeſſion and Pꝛoperty was in the HÞugband.. 

It was inſiſted fo2 the Plaintiff, that if this Declaration 
can be ſuppozted by any Jntendment, it ought to be made in 
Favour of the Plaintiff's Right after a Uerdi#; now this 
may be the Money lent by the Wife befoze the Marriage, and 
the Pꝛomiſe made to her and the Hugband after Marriage. 

Ik this had been an Adlon of Covenant, on a Covenant 
made to them, it would have been good; and ſo it would in a 
joint Action brought by them for Rent ona Leaſe made to them, 
0? in Action of Debt on aBond made to them ; ſo where the 
TUife paid a Marriage⸗Poztion, and a Pꝛomiſe was made to 
her to repay it; and the Atton was brought by her and her 
Husband; ſo where an Action on the Caſe was brought by the 
Husband and Wife agatnſtan Erecuto!, upon a Pꝛomiſe made by 

| his 


Where Hul- 
band and 
Wite may 
declare ad 
damnum ip- 
rum. 


2 Cro. 644. 


Buckley ver. 
Collier. 
Salk. 114. 


Nelthorp 
ver. Ander- 
ſon. 

Salk. 114. 
See 2 Cro. 77. 


Econtra. 


Salk. 117. 
Yard verſi's 
Ellard. 


Cro. El. 61. 
Sid. 25. 


Hilliard ver. 
Hambridge. 
Allen 37. 
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his Teſtatoꝛ after Coverture to pay 81. per ann. to the Wife 
during her Coverture; after a Uerdi# fo2 the Plaintiff, it 
was moved in Arreſt of Judgment, that the Aﬀton ſhould be 
brought by the Husband alone, becauſe the whole Benefit 
was to him, fo2 that the ÞP2omiſe was made ſince the Mar⸗ 
riage ; but adjudged that the Husband alone might bzing the 
: Action, oz join his TUife. | 
Curia. The Court inclined againſt the Plaintiff, fo2 it being laid 
ad damnum ipſorum made the Declaration ill; and fo it was 
adjudged in 2 Cro. 479. 


Myer verſus Yellop. 
dann be A N Attachment was granted upon Affdavits made againſt 
granted for the Defendants fo2 a Reſcous, and this was bekoze the 


a Reſcors Sheriff had returned his Writ, which being contrary to the 
Sheriff hath old Pꝛadtice in ſuch Caſes, it was ſet aſide, 


returned the 


Writ. 224 # 2 


; Read werſus Marſhall. 
Where the HE Plaintiff bꝛought an Aﬀion againſt the Defendant 
Wife need - fo2 entring his Houſe, taking away his Goods, and 


nor de joined for beating his Wife, and had Judgment by Default ; and 
Husband in upon a tit of Jnquiry, the Jury gave 1001. Damages; 
te Action. and now the Defendant moved in Arreſt of Judgment, foz 

that the Mike ought to be joined in this Aﬀton. | 
2 Cro. 501, To which it was anſwered, that Beating the Wife wag only 
gon wut laid to aggravate the Damages, and the Court ſeemed to be 
ux verſus Of that Opinion. 


Corne. 
Salk. 119. 
Anonymus. 
The Defen- PON a Motion in Arreſt of Judgment in an Action of 
dant was Debt upon aBail-Bond, wherein the Obligo2 was bound 


„ in quadrant libris, conditioned that T. S. ſhould appear on the 
Quadrant li- Return of the TUrit ; the Objection was, that the (Uo2d Qua- 
lei, Se. rant was inſenſible ; tis true, if the Condition had been fo2 

Payment of Money, lo that it might explain what was meant 
Cromwell in the Bond, it might be good; but where the Bond is ſingle, oꝛ 
27. Grunſ® the Condition is fo2 doing ſome collateral At (as in this 


Salk, 462. Caſe it Was) which doth not explain what Sum is intended in 


2 Lev. 166. the Bond there tis void. 
5 Mod. 281. , 3 To | 
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To which it was anſwered, that it map be well on the 
Roll; thereupon the Ccurt ſtayed all Pꝛoceedings till the Roll * 
was bought in, and ſaid, tho' the Condition of this Bond E 
was collateral, yet the Bond being made accoding to * the * 13 Car.. 

Statute, by which tis enacted, that none arreſted by Pꝛoceſs, © 
&c. in which the true Cauſe of Action is not erpzeſſed, and 

fo2 which the Defendant is bailable by Uirtue of the Statute 

+ 23 H.6. ſhall be fozced to enter into a Bond, with Sure: t 23 H. 6. 
ties ko appearing, in any Sum exceeding 40 l. | RD 

Now the Condition of this Bond being fo2 appearing, 8c. 
that may explain what is intended by the Moꝛd Quadrant in 
the Bond, (viz.) 4ol. accozding to the Statute. 


Cotton verſus Owen. 


1* Replevin fo; Taking his Goods, the Defendant abowed, where the 
and juſtified the Taking Damage-feaſant ; the Plaintiff te. R<jonder 
plied, that the Goods were there, &c. by Uirtue of a Demiſe wer the Re- 
made to him by the Avowant himſelf, and that he entered plication. 
and was poſſeſſed, &c. The Defendant rejoined, and traver- 

ſed the Poſſeſſion, but gave no Anſwer to the Demiſe let fo2th 

in the Replication to be made by Himſelf, fo2 which Reaſon 

the Plaintiff demurred, and the Defendant joined in Demur⸗ 

rer; and it was inſiſted fo2 the Plaintiff, that ſince the * Tra: Hob 81. 
verſe of the Poſſeſſion was immaterial, and nothing laid as to 1 Rep. 10. 
the Demiſe, the Plaintiff ought to have Judgment; and ac- 
cazdingly Judgment was given foz him. 


Perry verſus Kirk. - 


N an Afton bzought againſt the Defendant fo2 Goods ſold A Lazar 
and delivered, but the Plaintiff declared in Aſſumpſit, and — — 
in his Declaration he laid ſeveral Counts, and allo declared Cauſe of ac- 
on a promiſſory Note. tion, but the 
Upon Non Aſſumpſit pleaded, the Parties were at Jſue, igen 
and at the Trial of the Cauſe, the Counſel koz the Deken⸗ before che 
dant inſiſted on a ſpecial Agreement, and that the Defendant — 
did not owe the Plaintiff any Thing at the Time of the Ar: ru. 
reſt ; and foz that Purpoſe he inſiſted, that the Plaintiff might 
pꝛoduce this Note, fo2 he only pzoved the Sale and Delivery 
of the Goods, whereas he ought not to pꝛoceed on that Count 


and no other. 
There: 
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Thereupon he produced the Note dated 18 April, 1724. 
which was fox the Payment of 60 J. and then the Counſel foz 
| the Defendant pꝛoduced a Receipt under the Plaintiff's Hand, 
a 3 by which it appeared, that he (the Defendant) was to have 
: ſix Weeks Time from the Date of the Note to pay this Mo. 
ney ; therefoze the Plaintiff cannot maintain this Acton, be- 
cauſe the P2oceſs againſt the Defendant bears Teſte 18 May, 
ſo the ſix Weeks were not yet expired. | 
To which it was anſwered, that the Declaration was of 
Trinity-Term, which was above ſix (Weeks after the Date of 
the Note, and that is the only Thing of which the Court 
ought to take Notice ; fo2 the oziginal P2oceſs was only to 
bung the Defendant in Cuſtodia Mareſchalli, which may well 
| be befoze the Cauſe of Action. | 
Curia. The Court held that to be the conſtant Difference; foz 
the Plaintiff may (ue out a Latitat befoze the Cauſe of Ac⸗ 
_ but he cannot declare till after the Cauſe of Action doth 
ariſe, 


Ancell verſus Sloman. 


bt, erg THE Plaintiff being admitted in forma Pauperis by this 
a 1yenien Court, bzought an Action againſt the Defendant, in 
ris ſhall pay which he was Monſuit, and was taken in Execution fo2 the 
no-05.92 Colts of this Nonluit, having an Eſtate fallen to him ſince ; 
and now it was moved, that he might be diſcharged, becauſe 
* :3H.8. by the * Law, he who ſues in forma Pauperis ſhall pay no 
= hk np but ſhall ſuffer ſuch Puniſhment as the Court ſhall 
Curia. The Court was of Opinion, that if the Plaintiff was a 
Pauper when the Cauſe was tried, he ſhall not pay Coſts, and 
the Deſcent of Lands to him ſhall not have Relation to that 

Time; ſo a Rule was made to diſcharge him. 


The King verſus The Officers of St. Mary's Pariſh 
in Marlborough. 


— dees to the Juſtices to make a Rate fo2 the Sup- 
to make a poꝛt of the Poo? of the Pariſh of St. Mary, &c. which 
* 22 was oppoſed, becauſe the Pariſh-Dfficers ought to make the 
Reliefof the Nate, and the Juſtices are only to ſign it; to which it was 

anſwered, that this Motion was grounded on that Clauſe in 
7 _ the Statute + 43 Eliz. by which tis enaded, that where the 


5 | - Inha- 


/ 
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Tnhavitants of any Pariſh are not able to relicve themſelves, 
Two juſtices may tax other Pariſhes, &c. 
Thereupon a Mandamus was granted, dirccted to the JuC: Curia. 
tices; and as this is a Matter of Right, they ought to 
make a Return. 0 


Phillips verſus Doelittle. 


A Leaſe was made reſerving Kent ; and foz Mon payment mn Ejca- 
thereof, that the Leſſo2 might re-enter ; the Rent was den ter 
not paid, and thereupon the Plaintiff bought an Ejectment, ment'of 
and had Judgment; and now a Motion was made to ſtay * p 
the Pꝛocecdings upon Payment of what Rent is due, and all j\4,menc. 
the Coſts to this pzeſent Time; and thereupon a Rule was but che Pro- 
made, that the Oekendant ſhould go befoze the aſter, &c. — * 
and he to take an Account of what Rent was due, &c. and uses bros. 
that Pꝛoceedings ſhould ſtay in the mean Time. | ing in the 
Afterwards it was moved to diſcharge this Rule, becauſe Sent 5" 
it was made on an extraowdinary Motion, fo2 the common 
Motion is to ſtop Proceedings on Papment of what is due; 
now there can be no ]Noceedings after Judgment, to which 
it was anſwered, that tho' the Plaintiff had Judgment, yet 
this was a pzoper Motion where ſuch Judgment was in E⸗ 
jeftment; and this intirely depends on the Rules of the 
Court, | 
The Court uſualiy ſtays Pꝛoceedings fn Ejedment on rea- Curia. : 
ſonable Terms at any Time befoze Execution executed; but | 
in this Caſe it was ruled, that if the Defendant did not 
hing in to the Maſter within thiee Days, what Uent was 
juſtly due, and the Coſts, that then the Plaintiff might take 
out Execution. | 


Martin er ſus Pritchard. 


Nan Action ok Debt on a Bond conditioned to pay 100 J. Where Pay- 
with Intereſt, on the 5th Day of December, &c. the De: ee | 
kendant pleaded, that he paid the P2incipal and Intereſt bekoze Pn ar 
the Ottginal was ſued out on the firſt Day of December; the the Day. 
I3{atntift replied Non ſolvit modo & forma, to which the De— 1 
kendant demurred ſpecially, fo2 that Payment befo2e the Oap 
was no good lea; and the Plaintiff joined in Demurter. 
And now ft was objected againſt the Plea, that this was an 
immaterial Iſſue, which is very true, where the Day ig made 
Yy Patt 
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* Holmes ©. Part of the Jſſue ; as fo2 Inſtance; * Debt on a Bond. with 
3 a Condition to pay Money on the 25th of june; the Deken⸗ 
dant pleaded, that he paid the Boney on the 2oth of June, 
which the Plaintiff denied, and lo they were at Iſſue, and 
the Jury found, that the Defendant did not pay the Money 
on the 2oth of June; adjudged this was a void Iſſue, ha- 
ving no Relation, and being quite out of the Condition of 
the Bond; fo2 it might be, that he did not pay the Money 
on the 2oth of June, pet he might pay it on the 25th, acco2d- 
ing to the Condition of the Bond ; but if the Jury had found 
that he paid it on the 2oth of June, it had been good, be: 
cauſe Payment befoze the Day is a good Payment at the Day; 
but Payment at any Day, befoze the true Day of Payment, 
is not a Payment at the Oay. 
Curia. The Court cited the Caſe of Meriell zerſ#s Joſlin, which 


was an Ation of Debt on a Bond; the Defendant pleaded 


4.9 
* 


Payment befoze the Day ; the Plaintiff replied, Non ſolvit 

mmodo & forma, (i. e.) Before the Day; and upon a Demur⸗ 
rer to that Plea it was held, that if the Iſſue had been found 
fo2 the Defendant, it had been good, becauſe Payment before 
the Day is Payment at the Dap; but if it was found fo2 the 
Plaintiff, he could have no Judgment, becauſe Payment be- 
foe the Day is no good Jſlue, fo2 the Money might be law⸗ 
fully paid on the Dap; therefoze, becauſe that Iſſue would 
not end the Matter, the Plaintiff might take Advantage of 
it by a Demurrer. 

But in the p2zincipal Cale, the Day is not made Part of 

Iſſue, fo? the Plea is, that the Defendant paid the Pꝛincipal 
and Jntereſt befoze the Plaintiff had any Cauſe of Action, 
(i. e.) Befoze the O2iginal ſued out on the firſt Day of De- 
cember; now, if thoſe Wows had been left out, it had been 
a plain and certain Iſſue, and would have ended the Matter, 
whether found fo2 the Plaintiff oz the Dekendant; and the 
adding thoſe Words ſhall not make it an immaterial Iſſuc. 


Parſons verſus Peacock. 


An executo- IN Replevin, the Defendant avowed koz a Rent Charge de⸗ 


bee er 1 viſed by his Gzandfather to his Uncle, and his Heirs, 


Contingent - Which was now deſcended on him, this Avowant ; the Plain- 
of a _ tiff in his Replication confeſſed the Deviſe, but lets fozth a 
Dying in the Clauſe in the ſame Tull by which the Rent-charge was to 
thoſe Two. Ceaſe. 8 


I The 
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The Caſe was thus: ſſ. A. being ſeiſed in Fee, and ha⸗ 
ving thzee Sons, deviſed Black Acre to Giles his eldeſt Son, 
and to his Hetrs, and TUhite-Acre to Edward his ſecond 
Son, and his Heirs, and a Rent-Charge of fifty Pounds 
per Annum, iſſuing out of White-Acre to Roger his young: 
eſt Son, and his Heirs ; Pꝛoviſo, that if either of his Sons 
fould die without Ile, living the other two, ſo as his E- 
ſtate in Lands ſhould come to the other two Sons, then the 
Rent ſhould ceaſe, | 

Giles died, leaving Jſſue John Peacock the Defendant, and 
Roger died without Jſſue; ſo that this Contigency could ne- 
ver happen, becauſe Giles had Iſlue, and he being dead, and 
Roger likewiſe without Iſſue, their Eſtate in Lands could 
never come to two, where Edward alone was ſurviving z 
_ therefoze the Rent Charge muſt deſcend to the Defendant as 
Heir at Law, being the Son of Giles, the eldeſt Son of the 
Teſtatoz; fo2 this is an executozp Oeviſe to two on the 
Contingent of one dying fn the Life-Time of the other 
Two, which contingent muſt ariſe within the Compaſs of 
one Life, otherwiſe tis vold; fo? 'tis plain, that the Teſta⸗ 
to? intended this Benefit of Survivozſhip during his Sons 
Lives only. | 

And the Court being of that Opinion, Judgment was gi⸗ 
ven fo2 the Defendant. | 


1 
Term. Paſchæ, 


Anno II Georgii, 1726. 


Heavyſide verſus Davis. 


| a Y the Statute 5 Geo. tis enaded, That if the Com- 


1 6 Geo. c. 22. miſſioners ſhall certify to the Lord Chancellor, that 
. NY 7 the Bankrupt hath made a full Diſcovery of his E- 
; cipal mall ſtate, and if four Parts in five in Number and Value 
; not avoid a of the Creditors ſhall fign ſuch Certificate, and teſtify their 

— 19 Conſent to the Allowance thereof; and if tis allowed by the 


obtained a= Lord Chancellor, then if the Bankrupt be taken in Execution, 
gant the he upon producing ſuch Certificate allowed and confirmed, 
: Cc. ſhall be diſcharged by any Judge of that Court, wherein 
the Judgment was obtained. 
Jn the pzincipal Caſe, there was Judgment againſt the 
Defendant, who became a Bankrupt, and the Plaintiff did 
not come befoze the Commiſſioners to pꝛove his Debt, but 
took out a Scire facias againſt the Bail; and after two Mihils 
returned, had Judgment againſt them, and they were taken 
in Execution. | 
And it was now moved, that they might be diſcharged, 
becauſe a Certificate of the Commiſſioners allowed by the 
Low Chancelloz is a Diſcharge of the Principal, who if he had 
been taken in Execution, would have becn diſcharged upon 
| pꝛoducing it. | 
curia. - - The Judgment againſt the Bail being regularly obtained, 
there being fiftecn Oays between the Teſte of the firſt Crit 
of $cire facias and the Return of the Second, and two Mi⸗ 
hils returned, Bankruptcy in the Principal ſhall not be _ 
£ 3 n 


Ter m. Paſch. II Georgii, 1726. 1 349 


in Evidence to avoid ſuch a Judgment regularly entered a- 
gainſt the Bail. | 


Griffiths Caſe. 


EBT upon a Bottomry Bond conditioned, that ſuch a where « 
Ship Gould go from London to Burnos-Ayres, and te- — ol 

turn thither within eighteen Kalendar Months without anp jungive, 
Deviation (the Danger of the Seas excepted.) and that then — — 
the Obligoz ſhould pay ſo much Boney, &c. within twenty — 2 
Daps after ſuch Return, o2 at the End of 18 Months, &c. Plainci# + 
The Defendant in his Plea did not anſwer the Deviation, muſt have 
but pleaded, that the Ship did return within 18 Months, — 
and that he paid the Money within 20 Days. 

The Plaintiff did not demur to this Plea (as he might fo2 
not anſwering the Deviation) but replied and traverſed the 
Return of the Ship within 18 Kalendar Months, to which 
Replication the Defendant demurred, and the Plaintiff joined 
in Demurrer. | | | "8 

And it was now inſiſted fo2 the Plaintiff, that the Condf- 
tion being in the Disjunfive, (viz.) to pay ſo much Yonep 
within 20 Daps after the Return of the Ship, or at the End 
of 18 Months, the Defendant might have pleaded Perkoz⸗ 
mance of either Part of the Condition; and here he pleaded 
Perfozmance of one Part, (viz.) That the Ship did return 
within 18 Kalendar Ponths, which being traverſed by the 
Plaintiff was confeſſed by the Demurrer ; ſo that one Part 


bk the Condition being falſified by this Demurrer, the Plain⸗ 


tiff muſt have Judgment; and by the Opinton of the Court, 
Judgment was giden fo2 him accoꝛdingly. 


Anonymus. 


HE Plaintiff, who was Tuto2 to two young Scholars Where 4 
in Cambridge, bzought an Action on the Cale againſt in ot la- 
their Father; and declared upon an Indebitatus aſſumpſit to . 
pay ſo much fo2 his Salary fo? five Pears, and nine Months, fore the Mo- 
and upon a Quantum meruit, &c. and had Judgment by De- 4e e 
fault, and a (Urit of Jnquiry oz Damages which was ere- 
cuted, and general Damages given; and now it was moved 
in Arreſt of Judgment, fo2 that this Writ of Inquiry was ex⸗ 
ecuted the 4th Day of February; whereas the five Years and 
nine Months did not incur till the 20 Day of March — 3 

g 
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ſo that the Jury having given Damages generally, the Plain⸗ 
tiff cannot have Judgment fo2 the Damages, koz the Time 


not incurred, which he muſt have if he hath Judgment upon 
: this Recozd; and the Court inclined to that Dpinton, 
Wilſon verſus Machin. 
$ & 9 Will. Y the Statute 8 & 9 Will. *tis enacted, That every Per- 
_— ſon obtaining Judgment againſt the Marſhal or Warden, 
- 


udement is Oc. ſhall have their Profits or ſome Part thereof ſequeſtred to- 

Jag againſt wards the Satisfaction of the Debt with Coſts and Damages; 

the Marſhal, but that Act was not to leſſen the Security fo2 Money out of the 

1 ofthe Pri- Marſhalſhip of the King's Bench Pziſon made by William 

% ſon ſhall be Lenthall, Eſq; to Sir John Cutler, now veſted in his Executoz 
l. ſequeſtred. Edmund Boulter. 

The Marſhal having ſuffered an Eſcape, there was Judg⸗ 

ment againſt him fo2 18000 l. and now a Motion was made 

- in Behalk of the Credito2 to ſequeſter the Pꝛoſits of the 

King's Bench Pyqiſon, towards the Payment of the ſaid 

Debt; which was oppoſed by the Algnees of Boulter's Mott- 

gage; fo2 that there was 14000 l. ſtill due to them foꝛ Pꝛin⸗ 

cipal and Intereſt; and that if the Plaintiff would dil⸗ 


F charge that Debt, he might take the Pꝛofits of the Pꝛiſon to 
1 _ ſatisfy his Debt. | 

=_ Thereupon it was moved, that an Account might be taken 
U | of what was due on that Yoztgage at the Time that Act wag 
= made, fo2 it extends to no farther Sum than what was then 


due, and what ]Nofits were received by the Aſſignees, oz 
might have been received without willful Default; which was 
granted accordingly. 


The King werſus Butler. 


HE Caſe, ſſ. One Hunt was Bailiff of the Cozpozatfon 

of White-Church in Hampſhire, in the Pear 1722. at 
which Time Batchelor was choſen Mayo? by the Juroꝛs ſum- 
| moned by the laid Hunt; and then the Bayo?2 continued Hunt 
3 Balliff fo2 the next Pear, (viz ) fo; the Pear 1723. being the 
1 Pear ok his Mapoꝛalty. 
PF - * - Thereupon an Information in Natute of a Quo warranto was 
granted both againſt the Mayor and Hunt, ſuggeſting that no 
Man could be Mapoz 02 Bailiff there who was mon 
3 Wo 2 
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dent, and choſen by Non. reſidents, and that both the Mayor 
and Bailiff were Non-reſidents, and therekoꝛe had uſurped a 
Franchiſe, 

And at the Trial a Uervict was found fo2 the Mapoz, that 
he was an Jnhabitant reſident, and againff Hunt, that he was 
not reſident; thereupon the Mayo? named one Page to be Bailiff. 

And now the Queſtion was, Whether the Mayo? could name 
a new Bailiff, oz whether one Neeve, who was Bailiff befoze 
this Mapoz was elected, ſhould continue Bailiff, becauſe by 
the Conſtitution of this Cozporation, a Bailiff duly elected is 
to continue in his Dffice fo2 a Pear, and until another is duly 
choſen, and Hunt was never duly choſen, becauſe he was 
Non-· reſident; and this being a controverted Point, another 
Inkozmation, &c. was granted to try it. | 

Inkozmations in Nature of a Quo Warranto may be bꝛought Curia. 
(with Leave of the Court) at the Relation of any Perſon de: 9 Anne, c. 20. 
ſiring to proſecute; and this is by Girtue of the Statute 
9 Annæ, the End of which Statute was to p2event frivolous 
and veratious Controverſies, and therefoze Inkozmations were 
not to be filed without Leave of the Court; but the Queſtion 
in this Caſe ſeemed doubtful, and ſince 'tis controverted it 


ought to be tried. 


Phillibrown verſus Ryland. "4: 


HIS was a ſpecial Adion on the Cale bzolight by a Pa- Caſe againſt 
riſhioner againſt the Defendant, fo2 Shutting him out daten. 
of the Veltry, he having offered to come in and vote amongſt Shutting the 
the Pariſhioners, in which Ackion the [Plaintiff declared, that Plaivcift out 
there was a general Summons koz the Pariſhioners, &c. to — 
meet at a Aeſtry in ſuch a Room near the Church, and that e- Vettry was 
very Pariſhioner who paid Scot and Lot had a Right to be — 
p2eſcnt and vote at the Cieſtry; that the Plaintiff was a Pa- be did not 
riſhioner, &c. and paid Scot and Lot, and was coming to the few that 
ſad Ceſtry, but was ſhut out by the Defendant, lo that he 919.5... 
could not be p2eſent and give his Uote at the Meeting of the ter into char 
Pariſhioners, and conſulting fo2 the Good of the Pariſh ad Nom. 
damnum, &. | | 
The Defendant demurred ſpecially to this Declaration, fo? 
that the Plaintiff did not ſhew any ſpecial Damage by his be- 
ing ſhut out ; and the Plaintiff joined in Oemurrer. 
And it was argued fo2 the Oekendant, that an Action on the 
Caſe could not be maintained, without ſhewing ſome ſpecial 
Damage; and that where ſeveral have a Right in Common 


with 
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with others, the Law will not allow that one of them ſhall 
have an Action, becatiſe this would create Multiplicity of 
Suits; as fo? Inſtance; where a Man ſtops up a TUay, the 
Law will not allow an Action to be bzought againſt him by 
one, without ſhewing ſome ſpecial Damage to himſelf; fo? 
the conſequential Damage which may happen by Stopping the 
Way, will not ſuppo2t an Action. 
* The chiet So Where the Cuſtom of the Mano? was fo2 the Copy: 
Reaſon was, holders to name their Succeſſo2s ; and a Copyholder having 
— — named one to ſucceed him, the Loꝛzd refuſed to admit him, fo: 
belts ad. which he bꝛought an Action; but adjudged it did * not lie; fo: 
mirtancehad if one might bzing an Action, every one might do the like; 
neither J therckoze to avoid Multiplicity ok Actions, it was held that 


in Re or ad 


Rem. this Action would not lie. 

So where a Loꝛd of a Yano2 bꝛought an Action againſt the 
Uicar, fo2 not celebzating the Sacraments in his Pariſh⸗ 
Church; it was adjudged that it would not lie, becauſe the 
Right to receibe them was in Common to ail the Pariſhioners, 
and he had laid the Right in himſelf & in omnibus tenentibus 
ſuis, but it might have been otherwiſe if he had laid the Right 
in himſelf and Family; and the Reaſon why the Adion would 
not lie is, becauſe the not Celebzating the Sacraments was 
an equal Damage to all the Pariſhioners, and therefoze one 
alone ſhall not bzing an Action; fo2 if he might, it would 
multiply Ations, which the Law will not allow; beſides, the 
Plaintiff had a pꝛoper Remedy fn the Spiritual Court. 

+ 5Rep. 3. And all this was adjudged in + Williams's Caſe, which was 
an Adion fo2 a common Nuſance in the Highway; and ft was 
held that it would not lie, becauſe it was unreaſonable, that 
any particufor Perſon ould have an Action where the Damage 
was in Common to many; fo2 if he ſhould, then every Pan 
might have the like Actfon againſt the Dekendant, and fo he 
would be puniſhed many Times fo2 the ſame Cauſe; but if 
one hath a mo2e particular Damage done to him than another, 
in ſuch Caſe he may have an Action fo2 that particular Jnju- 
ty, but not fo2 a Nuſance, becauſe that is common to all ]Ieo- 

ple; and the Common Law hath appointed another Method 
to puniſh Offenders of that Mature, (viz.) By Pielentment 
at the Leet, oz by Indictment. | 

So where an Action was bzottght by one of the Tnhabitants 
of Littlebury againſt the Dekendant, fo2 not keeping tp an an- 
tient Ferry boat there, fo2 them to paſs over the River toll⸗ 
free; it was held, that this Action would not lie, becauſe the 


not Keeping up the Ferry-boat was a Damage to all People 
1 | who 


——_— 
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who had Dccaſion to paſs that Map; but the not paying Toll 
was an Eaſement to the Jnhabitants of that Uill only. 

So where the Plaintiff bꝛought an Action ko: Stopping an — a+ 
Highway near his Colliery; it was held that the Acton would Judgment 
not lie, fo2 that it was the King's highway, and the Plaintiff was reverſed 
had only a Conventence to paſs, but no Right ts the May. _ 

But admitting this Action would lie, yet this Declaration Chamber. 
is not good, becauſe the Plaintiff did not ſet foꝛth any legal 
02 pꝛeſcriptive Right in the Pariſhioners to meet at a Ceſtry 
'tis true, he alledges that every Pariſhioner who pald Scot and 
Lot had a Right to be pꝛeſent and vote, &c. but that might 
be a voluntary Right, fo2 the Pariſhioners are no Body Poli- 
tick to take any legal 02 pzefcriptive Right. 

Beſides, the Plaintiff did not (et fozth, that the Pariſhio- 
ners had a Right to meet in this Room, and if they had no 
ſuch Right, then the Action will not lie foz Shutting the 
Dlaintiff out of that Room, koz it may be in the Defendant's 
own Houſe, oz in the Houſe of ſome other Perſon where the 
Plaintiff had no Right to enter. Ns 

As Treſpaſs will not lie fo2 taking Goods from the Perſon Yelv. 36 
of the Plaintiff, unleſs he ſhews that they were his own 
Goods, fo2 they might be the Defendant's Goods fo2 any 
Thing that appears to the contrary. | | | 

Neither did the Plaintiff ſhew, that the Right was in all 
the Pariſhioners, oz that this was a Select Veſtry. 

Thoſe who argued fo? the Plaintiff anſwered the Objectiong Econtra. 
made bp the Defendant's Counſel, (viz.) that this was dam- 
num ſine injuria; and that the Plaintiff ſhould ſhew ſome ſpe: 
cial Damage to himſelf, &c. tis true, an Acton will not lie fo2 
u a Damage without an Injurp; but it doth not kollow from 

- thence, that an Action will not lie fo2 an Jnjury, without ſhewing * — 

ſome ſpecial Damage; fo2 every Jnjury implies a Damage, = vent. 23. 
which is fully pzoved by the Cales in the Margin, 2 Lev. 250. 

As to that Dbjection, that this Aion would not lie, fo; ik n e cas 
it ſhould, there would be Multiplicity of Actions againſt one or 40 1 
Perlon fo2 the lame Offence; all the Caſes cited on the other , all the 
Side to that Purpoſe are, where there was another Remedy "485 .. 
to puniſh the Offender, either by Information, Preſentment, oz the Plaincif 
Indictment; but in the pzincipal Caſe the Plaintiff had no 0- dad « Right. 
ther Remedy but by this Adion, fo2 there was neither a Bzeach — 
of the Peace, oꝛ any publick Nuſance. elſewhere. 

As to the Objection made to the Fozm of this Declaration, 
that the Plaintiff did not ſet fo2th, that he had a Right to enter 
the Room where the Ueſtry was kept, that is anſwered by 
ſhcwing, that there was a „ Summons koz the Pariſhio- 

ners 
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ners to meet on ſuch a Day, and in ſuch a Room near the 
Church; and admitting it to be the Defendant's Room, yet 
ik he let it fo2 that Day, tis then the Room of the Partſhio- 
ners fo2 that Day. | 
But if the Pariſhioners had any particular Right to a Se- 
* Ic was in- lect Veltry, that Matter ought to be ſet fozth by the Deken⸗ 
ſiſted, that Dant in Pleading, which he had not done, but“ demurred ; 
by the De- And the Plaintiff had ſet kozth a ſufficient Right at Common 
. Law to entitle him to this Action; fo2 he declares, that eve⸗ 
Plaintiff was y Parifhtoner who paid Scot and Lot had a Right to be p2e- 
— ; ſent and vote, &c. aud that he was a Parifhfoner, &c. and 
to which i paid Scot and Lot; and the Pariſhioners are a Body polltick 
ed, that no- fo that Purpoſe, and fo2 many other Purpoſes; fo2 ty the 
ming ur: Tommon Law thep have a ſole + Right to raiſe Cares foz 
what was well = own Relief, without the Jnterpoſition of any ſtperto? 
alledged in ourt. | 


the Declara- | | 
tion, but that this Declaration was ill. + 1 Roll. 121. 1 Mod. 236. 2 Mod. 222. Gibſon'; 


Codex 220. Salk. 165, 166. 5 Mod. 325. 


They ate a Coppozation to make By-Laws fo; mending the 

Highways, and ko; making Banks to keep out the Sea, and 

fo? Repairing the Church and making a Bzidge, &c. oz any 

ſuch Thing which is fo? the publick Good; all which was re⸗ 

* 5 Rep. 66. (olved in the * Chamberlain of London's Caſe; and by the 
= I 4 Statutes 3 & 4 Will. 3. and 7 Annæ, they are made a Body 
er polltick to ſeveral other Purpoſes, as to tax and levy the 
Rate fo2 maintaining the Pooz, and to tar the ]Þartiſh to 

make and maintain Engines ko; extinguiſhing Fires; and by 


Seen. . the Statute 9 Georgii, they are made a Body politick fo? 


purchaſing Work-houſes to employ the Poor, and conſequent⸗ 
Iy every Pariſhioner hath a Right to be pzeſent at their pub- 
| lick Meetings in a Geſtry. 
Curia. The Plaintiff cannot maintain this Action, becauſe he hath 
not ſet fozth any Right which he had to come into the Room; 
but if he had ſet fo2th ſuch Right, the Action would have laid, 
becauſe, if he had a Right, he muſt have a Remedy to aſſert 
it, and he hath no Remedy but this Acton, fo2 there is no 
Breach of the Peace o2 Injury to the Publick, therefoze no 
Jndictment oz Jufozmation can be good in this Caſe. 

By the Common Law a Pariſhioner may have a Right to 
be at the Veſtry, and pzobably if he be diſturbed in the quiet 
Enjoyment of that Right, he may maintain an Action againſt 
the Diſturber ; but then he muſt let kozth a Right to enter the 
Room where the Ueſiry was kept, ko? otherwiſe it may be the 
Room of the Defendant, where he hath nv Right to = 

5 ere- 
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Therekoze it was agreed, that ik the Right to enter this 
Room had been well ſet kozth, the Aﬀion would have been 
well bzought; and this is pzoved by the Caſe of the Vill of 
Littlebury, where one of the Jnhabitant bꝛought an Action 
againſt the Defendant fo2 not keeping up an anctent Ferry- 
Voat, which was an Injurp to the Publick in general; but 
the Inhabitants of that Gill claiming to paſs toll-free, eve⸗ 
ry one of them had a pzivate Right to that Eaſement ; and 
therefoze any. one might maintain an Action to afſert that 
Right, ſo in the pzincipal Caſe every Pariſhioner had a pzt- 
vate Right to be pꝛeſent at the Ueſtry, and vote; and there⸗ 
koze any one of them might have an Acton againſt another fo? 
hindzing him to be p2eſent. 

But becauſe the Plaintiff had not ſet koꝛth a Right in him⸗ 
ſelf to enter into the Room; therekoꝛe upon that Point Judg- 
ment was given againſt him by the Court Una voce, and 


not upon the Merits of the Caſe. 


Kent verſus Kerry. 
N Dower in the Common Pleas, wherein the Plaintiff de⸗ Dower of 3 


clared fo2 her Dower in thzee Meſſuages, and three Tene- — 
ments, &c. there was Judgment by Default, and after a for che In- 
Crit of Enquiry ok Damages, a rit of Erro2 wag eren of 
bꝛought in this Court, and the Erro2s aligned were, that the Tenemenc. 
Caozd Tenement was of ſuch an incertain Signification | 
in the Law, that the Sheriff could not deliver Poſſeſſion of _ * 
it; that by the concurrent Authozities in the Books, an _— 28, 
be Ejectment will not lie of a Tenement fo2 the Reaſon be- = 2 __ 125, 
foze-mentioned, neither can a Fine be levied of it. - = 
Beſides, the Plaintiff did not ſet kozth, that her Pusband 5 Mod. 23s. 
died leiſed, fo2 which Reaſon no Damages can be recovered 
by the Statute ; and yet the Sheriff hath executed a TUrit of 
Inquiry of Damages, and by Uirtue of the Writ Habere fa- 
cias ſeiſinam hath delivered to the Plaintiff Seiſin of ſuch an 
Douſe, &c. o2 ſo much thereof as is wozth 101. per ann. 
which is void fo2 the Jncertainty. 
The Counſel fo2 the Plaintiff argued, that in Dower there Econtra. 
tag not ſo much Certainty required as in a Pracipe, fo? a 
Writ of Dower lies of a + Garden, Croft oz Cottage, but ik f 8 u. 5. 3. 
it did not lie of a Tenement; yet the Tenant coming in, . Dr. Dover 


and confeſling the Action hath made it good. 
Z 2 2 | 'Tis 
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'Tis certainly lo, where the Defendant hath pleaded col: 
lateral Pleas to a Declaration where the Demand was not 
* . Cro. 668. ſufficiently (et out ; this is pꝛobed by the Caſes in the * Mar⸗ 
gin, and by a late Caſe between Hedley and Williams in the 
laſt Term where an Adminiſtratoz bzought an Actton, and 
did not let fozth the Letters of Adminiſtration ; pet the De⸗ 
fendant having pleaded non eſt factum inteſtati, that made the 
Declaration good. | 
As to the Objection concerning Damages, tis very true, 
that the Plaintiff ought to have ſet fozth, that her husband 
died ſeiſed, &c. and that tis a fatal Erro2 to omit it; but 
tis an Erroꝛ fo2 which the Judgment koꝛ Damages ſhall only 
| be reverſed; fo2 in Dower the Judgment is compleat bekoze 
+ 5 Rep. in the Damages are recovered; tis like a F Quare Impedit, 
Specort's Where the firſt Judgment is good by the Common Law with- 
Caſe, fol. 57- out Damages. | 
TUhere the Plaintiff is to recover the Thing in Specie, as in 
this Caſe, and makes a Demand of it in ſuch general Terms, 
lo that 'tis not ſufficiently deſcribed, he can never recover; 
fo: 'tis impoſſible fo2 the Court to give Judgment, oz fo2 the 
Sheriff to deliver Poſſeſſion upon ſuch a general and incer⸗ 
tain Demand; and therefoze this Judgment was reverſed. 


Curia. 


Newland verſus Filer. 


Tho N adminiſtratoꝛ bzought an Action of Debt in the Debet 
eee & Detinet againſt the Heir of the Obligoz, and conclu⸗ 


brought an ded his Declaration ad damnum ipſius the Plaintiff, &c. 


Action in 
the Debet and Detinet againſt the Heir, this being a Fault in Form, no Advantage ſhall be ta- 


ken of it, but upon a ſpecial Demurrer. 


Moor 566. After a Uerdi# fo? the Plaintiff upon nil debet pleaded, it 
pin El. 711: was moved in Arreſt of Judgment, that the Declaration was 
near lll; fo2 that it was bꝛought againſt the Heir in the Debet and 
stile 232. Detinet, when it ſhould be in the Detinet only, and the Decla⸗ 
ration was concluded ad damnum ipſius the Plaintiff, when 

it ſhould be in Retardationem Adminiſtrationis. 
Tt was conkeſſed on the other Side, that this was a Fault 
in Fozm. but that by Uirtue of the Statute 17 Car. 2. it 
I Lev. ag, was cured by the * Uerdif, and by the late Statute fo2 the 

1844 344. Amendment of the Law. 

ia, The Statute fo2 the Amendment of the Law, doth not 


relate to obſtruct this Judgment, fo2 the Court are to pꝛoceed 
3 | to 
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to it, notwithſtanding any Default in Form, unleſs Advan- | 
tage is taken of ſuch Fault upon a ſpecial Demurrer, 


which was not in this Cale; therefoze the Plaintiff had 
Judgment. 


The King werſus Weſtbury. 


HIS was an Indicment againſt the Defendant, koz taciamen: 
that T. S. and other Bailiffs, &c. did, virtute brevis for a _ 
Domini Regis de fieri facias, and a Warrant thereon, levy the perth % © 
Goods of M. G. and that the ſaid Defendant Weltbury with wn virtute 
others did aſſemble, and riotoſe & routoſe did reſcue the ſaid hy 
Goods, and aſſault and beat the Bailiffs, and ſo diſturbed , and a 
them in executione brevis & warranti predict. Warrant 
Apon Not guilty pleaded, it was found againſt the Defen- eg e 
dant, and now moved in Arreſt of Judgment, fo2 that the Goods, S. 
Fieri facias was not well ſet fozth ; fo2 it was virtute brevis —— wo 
Domini Regis de fieri facias, without ſetting fo2th the Writ it them; 
ſelf, and without mentioning the Party's Mame; then it his is ill, | 
ſets fozth, that there was a (Uatrant ſecundum exigentiam ng Sary 
brevis prædicti, and that the Defendant diſturbed the be  forch 
Bailiffs in executione brevis & warranti prædicti, which is at large. 
ill; fo2 if there was no Crit, there could be no Tarrant, 
tis true this Jndictment mentions a TUrit, but 'tis not well 
ſet fozth, and if ſo, the Marrant muſt fafl; koz the Court 
can never judge whether tis ſecundum exigentiam brevis, 
when no good CTIrit appears to be made. | 
This TUrit is ſet out by way of Circumſtance only, quod Econtra. 
cum virtute brevis, &c. but if there was none; yet the Tar: 
rant would juſtify the Bailiffs, o: maintain this Indicment 
fo2 the CUrong done. 
'Tis very true, the Bailiff may dekend Himſelf by the Curia. 
CUarrant, but a TUrit muſt be ſhewu to charge a Stranger, 
and this is the conſtant Difference in ſuch Caſes; and as 
this Caſe is, an Jndictment would have laid fo2 a ſingle Bat- 
tery, but the CUarrant it (elf, and the Oiſturbing another in 
the Execution of that UUarrant both refer to the UUrit, 
and that being not well ſet fo!th,, thoſe Things which refer 
to it muſt neceſſarily fail, fo2 which Reaſon the Judgment was 


let aſide, 
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The King verſus Grey. 


N Indictment was found at a Quarter-SeMons held in 

A Colcheſter befoze the Juſtices of Peace for the County 
of Eſſex; and this was fo2 a Nuſance done there by the De- 
fendant, by laping Pigs of Lead in the High-road, which Jn- 
dickment being removed into B. R. by Certiorari, the De- 
kendant pleaded, and let fo2th the Charter ok King Charles II. 
by which this Bozough was incozpozated, and Power given 
to them to make Juſtices ok Peace fo2 the ſaid Bozough, and 
fa? them to hold their Seſſions there, with a Clauſe in the 
ſaid Patent, by which the Juſtices of the County were ex- 
cluded from any Jurfsdiction there; and that this Indictment 
was void, being found there befoze the Juſtices of the 
County, who had no Jurisdiction in the ſaid Bozough. 

The King's Cozoner replied, and ſet fozth a Surrender 
of the ſatd Charter granted by Car. 2. to this Cozpozati⸗ 
on, &c. | q 

The Defendant refoined, and ſet fo2th the Letters Patent 
of King William and Queen Mary, by which all the Lands 
and Paivileges of this Cozpozation were granted, reſtozed, 
and confirmed to them in as large a Manner as at any 
Time thep enjoyed befoze the Surrender. 

And upon a Demurrer to this Replication, theſe Points 
were made, | 

(1.) Uhether the King can by his Charter grant to cer- 
tain Perſons, in a certain Place, a Power excluſive of him- 
ſelf, ſo that at no Time afterwards he can adminiſter Juſtice 
in the ſame Place; and if it ſhould be admitted, that the 
King might grant ſuch an excluſive Power 02 Jurisdictton, 
then whether he hath granted it by theſe CUozds in the Char⸗ 
ter, (viz.) That the Juſtices of the County ſhall not enter the 
Bozough, nec ſe inde in aliquo intromittunt, &c. 

(2.) Admitting that ſuch an excluſive Jurisdiction is granted 
by this Charter, then it ought to be claimed by the Mayor and 
Burgeſſes as ſuch, and pleaded to the Jndiament below imme⸗ 
diately, and not in ſuch Manner as the Defendant had plead⸗ 
cd-it. | 

(3.) The chief Queſtion was, Whether by the Surren- 
der of the Charter made Anno 36 Car. 2. the Cozpozation 
was wholly diſſolved ; fo; if it was, then the Charter of King 
William by which the Lands and Pivileges were regranted, 
is void, becauſe it was to a Cozpozation not in Being. F 

3 8 
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As to the firſt Point it was argued, that this Charter 
granted anno 15 Car. 2. did not give ercluſive Conulſance to 
this Cozpoꝛation, fo2 the Mozds are, that the Juſtices of the 
County ſhall not enter the Bozough, nec ſe inde in aliquo in- 
tromittunt, that is, they ſhall not enter to excrciſe any Ju- 
risdiction; but this doth not exclude them from entering to 
take Preſentments and Indictments fo2 any Misdemeanoꝛs com- 
mitted there; tis like the Gzant of a Franchiſe to return 
_ but notwithſtanding fuch Gzant the Sheriff is not 
excluded. | | 
So at the Beſt theſe are doubtful Wozds, and therekoze 

(hall never be intended to enlarge the Jurisdickion of this Coz⸗ 
pozation, ſo as to exclude the Jufftces of the County. | 

The ſecond Point was not much inſiſted on, becauſe if the 


_. Indictment was void, as taken coram non judice, then there 


could be no Occaſion of Pleading this ercluſive Conuſance 
below and immedfately; but ſuppoſing there (ould, a Certio- 
rari doth not make the Merits of the Plea wozſe, fo2 the Oe- 
—— hath done no Act to admit the Jurigditton of the 

Therefoze this is not like a Claim of Conuſance, &c. be- 
canſe in ſuch Caſe, the Act done is only to be avoided by 
Pleading ſuch Claim, and that in due Time, fo2 otherwiſe 
Juſtice might be delayed by an untimely Claim. 

as to the Third and chlek Point, tis admitted by the 
Pleadings, that the Charter granted by King Car. 2. in the 
15th Year of his Reign, was ſurrendered; and it was inſiſted, 
that by ſuch Surrender the Cozpozation was abſolutely diſſol⸗ 
+ ved, and if ſo, then the Charter of King William and Queen 
Mary is wholly void, becanſe tis not a Grant of Creation, but 
of Confirmation and Reſtoring the Liberties of a Cozpozation 
which was not then in Being, and ſo could not take by ſuch 
Gzant ; and it ſhall never be taken foz a Charter of Creation 
and Confirmation too, fo2 that would be to a double Intent, 
which the Law doth not allow in ſuch Caſes. 

"Beſides, here are no Words of Creation, and therefore tis 
like that Caſe in the Pear-Book 9 Ed. 4. 11. where the King 
granted an Office to T. S. but it was held, if this was not 
an Office befoze the Gzant, ft was not good, becatiſe there 
were no Mozds of Creating this Office. 

So if the King grants ſuch a Thing Inhabitantibus de 
Dale, this is void, unleſs they were a Coꝛpozation bekoze the 
Gꝛant, fo2 the Reaſon befoze-mentioned; 


1 Roll. Abr. 
513. 


It was argued to quaſh this Jndifment as taken coram contre 


non judice, that by the Charter anno 15 Car. 2. an excluſive 
Jurif- 
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20 H. 7.6. 


Brook Abr. 


Tit. Patent 
111. 
Crompt. Jur. 
5 


Jurisdition was granted to this Cozpozation, and that the 


Juſtices of Peace of the County had none there, fo2 the Coz- 


pozation-Yen have the Uuthozity of Juſtices within their Coz: 
pozation; and the Juſtices of the County are not to enter, 02 
in aliquo fe inde intromittere. 


And ſo is the Abbot of St. Alban's Caſe, where the King 


granted a Power to him to make Juſtices of Peace within the 
Bozough of St. Albans, ita quod the Juſtices of the County 
of Hertford ſhould not intermeddle, in the ſame TUo2ds as in 
the pzeſent Gzant; it was adjudged in that Caſe, that the 
Juſtices of the County were excluded; and that if they aded 
in the ſaid Bozough, it was coram non judice, and by Con- 
ſequence void; and all excluſive Jurtsdictions in Letters Pa⸗ 
tents are always in this Fozm of WUows, and no Jnſtance 
can be givcn to the contrary. | 

The Ozant of the Return of TUrits was a particular Fran- 
chiſe, and not parallel to this Caſe, becauſe it did not appear 
upon the Recozd, that the Sheriff was excluded, oz that he 
had no Jurisdiction within that Liberty, and it could amount 
to no moe than to cxclude the Sheriff in Perlon. 

"Tis true, the Sheriff, notwithſtanding ſuch Gzant, may 
make a Return; but if he doth, tis an Jnjury done to him 
who had a Gzant of that Franchiſe, foz which he may main⸗ 
tain an Action againſt him. 

As to the chiet Point, that by the Surrender of this Char- 
ter, the coxpozate Body was wholly diſſolved, and therefoze 
their Liberties could not be reſtozed by the Charter of King 
William, becauce there was no cozpozate Body in Being to 
take; it was argued, that the Cozpozation was not entirely 


. diſſolved; tis true, by this Surrender all their Lands and 


Libertics were given up, but fill they had a cozpozate Capa- 
city to take, &c. 

But admitting that their cozpozate Body was entirely dil⸗ 
ſolved, pet by the Gzant of King William it appears, that he 
intended to re inſtate them in the ſame Puvileges which they 
had loſt, for be gave them the ſame Liberties by Way of 
Grant and Reſtitution; therefoze this is not like that Caſe 
where the King made a Gzant Inhabitantibus de Dale, fo; 
there he was deceived in his Gzant, there being no Cozpoza- 
tion befoze; and certainly where a Coppozation ts re⸗inſtated 
by a Charter, the King intended to give them a Capacity to 
take; and where his Jntent appears, and no ſet Fozm of 
Mods are rcquiſite fo2 that Purpoſe in the Gzant, there his 
Intention ſhall pzevatl, | 
333535 The 
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Che Court ſeemed ok different Opinions in this Caſe, the Curia. 


Chief Juſtice being of Opinion upon the firſt Point, that the 
King might grant to others ſo as to exclude himſelf from ad- 
miniſtring Juſtice in the lame Place afterwards, ko he is the 
Fountain of Juriſdiction as well as of Juſtice, and may diſtti⸗ 
bute it as he thinks convenient; and fo2 this there is an ex- 
pꝛels Authozity in the Pear:Book 20H. 7. 


20 fl. 7. " 


Cee Hardres 


Two other Judges laid no great Streſs on that Caſe, fo2 595: 


it appears by Dugdale's Origines Judiciales, that there were 
but two Judges then in Court, who held that the King might 
grant by a Charter excluſive to himſelf; tis true, there can 
be no Jnconvenience of Failure of Juſtice, if the King had 
ſuch a Power; becauſe, if 'tis miſuſed 02 abuſed, tis fozfeſted. 

And therekoze thzee ok them held, that the King might ex: 
clude himſelf by his Charter, which one of the Judges denied, 
koz that he had till a concurrent Jurisdiction which he had 
granted by Commiſſion to the Juſtices of the County, there: 


Dalton 23, 
Lamb. 47. 


foze 'tis not void as to Colcheſter, and good fo? the reſt of the 


County, but voidable only as to Colcheſter, and if ſo, there 
can be no Jnconvenience in it, becauſe then the Toppozatton 
may claim their Right, and ſo map the Party grieved, 

As tothe chief Point, Whether the very Being of the Coz- 
pozation was deſtroyed by this Surrender? 3 of the Judges 


held that it was not, and compared it to the Surrender of a 


Deed, that the Eſtate was not thereby ſurrendered, therefoze 
the Coppozation was ſtill ſubſiſting, and had a Capacity to 
take, and by the Charter of King William did retake; and it 
would be very inconvenient if it ſhould be otherwiſe (that tg) 
i they could give up moe by a Surrender than they can take 
by a Regrant. 


In the great Caſe of the City of London ſeveral learned 


Men were of Dptnton, that a Surrender did not deſtroy the 
Being of a Cozpozation; this appears by the Surrender of 
Abbies in the Reign of H. 8. fo2 it was not thought pꝛoper at 
that Time to reſt purely on thoſe Surrenders, btit to have 
them confirmed by Act of Parliament, 


Dalton 10. 


There is a particular ]Noviſo in the Statute * 27 H. 8. that Cap 66. 


Coppozations ſhall have the Power of making Juſtices of 
Peace as they had befoze, which Power is mentioned in the 


Statute + 22 H. 8. which At is confirmed by the Statute + cap. 5: 


3 & 4 Ph. & Mar. and tho' the King is impowered by Act of 
Parltament to make Juſtices of Peace in the Counties; it 
cannot be inkerred from thence, but that he may limit and a⸗ 
biidge this Power to certain Pꝛecincts in the Counties. 


Aa 2 One 


c 
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PDne ok the Judges held, that tho' barely by the Surrender 
ok this Charter, the Cozpozation was not diſſolved, pet there 
were other Mozds in it, by which they gave up all the Liber- 
ties and Pꝛivileges which they then enjoyed, by which Moꝛds 
the very Being of this Cozporation was diſſolved ; and if ſo, 
then the next Queſtion will be, Whether it was reſtozed by 
the Re-grant of King William. 1 Tz 
Fo2 there is no Decafion of any let Fozm of Moꝛds fn Let- 
ters Patent of Incozpozation, ko; the firſt and oztginal Grants 
of them was to have Gildam mercatoriam, therefoze by the 
Charter of King William, by which all the Lands and Liberttes 
were granted, reſtozed and confirmed to this Coꝛpoꝛation, they 
were actually reſtozed, and intended by the King ſo to be. | 
But this being a Caſe bf great eight, it was adjourned 
farther to be argued, * 


0 


Thy 1 Morice verſus Lea. 

rought an | 

Adin A N Atfon was byotight agaitict the Dꝛawer by the ſecond 
D Indozſee, upon a Note given in theſe Tozds, (viz.) J 


uch he Pꝛomiſe to account with T. S. 02 his Order, ko? 501. Gale 


— = reteived by me, &c. | | 
account with After a Gerdi fo! the Plaintiff, it was moved in Arreſt of 


Order br Judgment, that this was not a good Note within the Sta- 

50. Value tute of Queen“ Anne; tis plain tis not within the Moꝛds 

— - the Statute, 25 thole ne All _ 59 — the firſt 

* -&zAnnz, Of Augnſt, 1705, by an rlon promiſing thereby to pay to 

cap. . | _ ha 4 Order? Or — ec. bat be ac e, 
and the Drawee or Indorſee to whom the Money is payable, 
may maintain his Action for the ſame againſt the Drawer or 
Indorſor. | | 

Now this Note is not negotiable, becauſe the Pꝛomiſe is 
not to pay Money, but to account, and in all pꝛomiſſozp 
Notes the Dzawer muſt be an abſolute Debtoz, otherwiſe they 
cannot be negotiated ; but in this Mote he is not a Debtoz o⸗ 
riginally, tho' he map be ſo when the Account is ſtated; ſo 
this may be between Merchant and Factoz; and therefoze if 
the Dꝛawer had applied this Money as Facto2 to I. S. he might 

have avoided the Papment of the Money by that Means. 

In the Cale of Smith verſus Boheme, anno 1 Georgii, it 
was reſolved, that where one pꝛomiſed to T. S. to pay 70l. or 
to ſurrender the Principal; this was not a Note aflignable 
within the Statute, fo2 it was not negotiable ab Origine, and 
ſhall never be made good by Conſequence. a 
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It was ſaid on the other Side, that this was a good Mote Econtra. 
within the Statute, and if ſo, the Aﬀton is well bꝛought by the 
Endorſee, tis true,'tis not within the very Moꝛds of the Act 
of Parliament; but the Statute ought to be favourably con- 
ſtrued, becauſe it was made koz the Advancement of Juſtice, 
and fo2 the Eaſe and Benefit of Traders. 

'Tis like the Conſtrucion which hath been made on the 
Statute of TUaſte, where the TUowds are ex dimiſſione, but 
it hath been reſolved, that Eſtates ex proviſione legis, (viz.) 
— by the Curteſy, or in Dower, ate within the Equity 
thereof. 

"Beſides, the Note it ſelf hath the Badge of a promiſſory 
Note, fo2 tis to be accountable to T. S. oz his D2der, which 
Wow * Accountable is not ſo very incertain, fo2 'tis laid in alk. 9-139: 
the Declaration upon an expꝛels Pꝛomiſe; and therefoze good | 
after Cerdif, elpectally ſince the Statute doth not pꝛelcribe any 
ſet Fo2m of TWows in which theſe pꝛomiſſozy Notes are to be 

The Cale of Smith and Boheme, and ſo likewiſe the Caſe | 
of Appleby and Biddolph, where the Note was in theſe 
Tops, 1 promiſe to pay to TJ. A. fo much Money, if my 
Brother doth not pay it within ſuch a Time, in both which 
Caſes Judgment was arreſted after a Uerdict. Theſe are Au⸗ 
thozities not applicable to the pzincipal Caſe, becauſe the 
Drawer was not the oziginal Debtoz, but might be a Debtoz 
upon a Contigency. 

This Statute was made fo2 the Eaſe ok Trade, and tis curis: 
a remedial Law, fo2 which Reaſon it ſhall be extended'as far 
as poſſible; therefoze the TUows in this Note by which the 
Dzawer p2omiſes to be accountable to T. S. fo2 50 l. ſhall be 
conſtrued as a Pꝛomiſe to pay the Money, and the rather be: 
cauſe 'tis to be accountable to I. S. o2 his Order, but 'tis im- 
poſſible fo2 him to account with the Endozſee; therefoze it 
muſt be to pay; beſides, this muſt be o2iginally either a 

Debt, oz a Truſt, and nothing appears in the Note to 
make it a Truſt ; therefo2e it muſt be a Debt. 

As to the Objettion, that the Drawer may be a Factoz, and 
might apply this Boney fo2 the Gſe of the Dꝛawee, the 
Moꝛds in this Mote will not make him a Factoz, (viz.) I 
Promiſe to be accountable for ſo much Money, &c. fo2 the 
Money muſt be recetved to account as well as the Pꝛomiſe 
made to account; therefoze the Cow Accountable in this 
Caſe ſhall be taken to pay ; and the Difference is when 'tis to 
be accountable fo2 ſo much Money Ualue received, and when 
it is Ualue received on Account, oz to Account, oz as per 

Account, as tis uſual N Merchant and Factoz, oz Low 
aa 2 and 
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and Steward; and it would be dangerous to the Credit of 


thoſe Motes if this ſhould not be good; therefoze Judgment 
was given fo? the Plaintiff, 


( 
The King verſus Biſhop of Cheſter. 


Foes N RROR of a Judgment in a Quare Impedit bzought fn 
. the County Palatine of Lancaſter, againſt the Biſhop of 


ſhopneed Cheſter, fo2 refuſing to admit one Peploe to the Wardenſhip 
he 18. of Mancheſter-College, upon the Preſentation of the Ring. 
giſtered or The Biſhop pleaded, that he claimed nothing but as Oz⸗ 
2 by dfnary, and ſet kozth that this College was founded by 
G . Car. 2. who appointed a Warden thereof, and that all ſuc- 
Faculty, but Ct lu be CUardens ſhould be Bachelors of Divinity, and that the 
EIT De- fatd Peploe was not a Bachelor of Divinity; therefoze he 
iti: (the Biſhop) could not admit him to be Warden; and upon 
| Iſſue joined, whether he was a Bachelo? of Divinity 02 not, 
the Cauſe was tried, and Evidence was given, that the 
Archbiſhop of Canterbury had granted a Faculty 02 Degree 
of Bacheloz of Divinity to the ſaid Peploe inſtanter, which 
Faculties were grantable by the Archbiſhops of Canterbury 
fo2 the Time being, by Cuſtom and Uſage immemoztal, 
25H.8.c.21. and this was confirmed to them by the Statute 25 l. 8. 
The Counſel 702 the Defendant tendered a Bill of Excepti- 
ons to this Evidence, which was over-ruley below; and 
thereupon a Gerdick was found fo2 the King, and now the 
_ Defendant bzought a CUrit of Erroz, and aligned theſe Er- 
ro2s following : 
(J.) Jt did not appear that this Faculty was ſtamped, 02 
” that the Duty was paid at the Time it was enrolled in 
wil z e.; Chancery as it ought to be by Uirtue of the * Statute 9 W. 3. 
a therekoze it not being ſtamped when enrolled, tis void. 
(2.) This Faculty was not ſubſcribed and regiſtred by the 
Archbichop's Clerk of the Faculties, as required by the ſaid 
Statute 25 H. 8. 
(3.) That it was not ſubſcribed and enrolled by the King 8 
Clerk of the Faculties in Chancery, ag it ought. becauſe he 
is empowered by the Statute to tender an Oath to the 
Perſon who hath obtained it; which Statute was made to 
reſtrain the extravagrant Gzants of the Pope in thoſe Days; 
and therefoze ſhould be fully and ſtrictly perfozmed by the 
Clerks themſelves, and not by their Deputy-Clerks; and this 
muſt be intended by the Legiſlatoꝛs, fo; otherwiſe this Act 
would have been penned as the Statute of TUills, oz =—_ 
3 a. 
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Statute of pꝛomiſſozy Motes, by which tis enacted, that the 
Signing ſhall be by the Parties themſelves, oz by any other 
Perſon authoriſed by them; therefoze this muſt be done by 
the Principal Clerks themſelves, and not by their Ander⸗ 
Clerks, fo; 'tis not aſſignable to them; and therekoze this 
Faculty ts void, eſpectally fince there is a Dꝛoviſo therein, 
that it ſhall not be good till ſubſcribed and regiſtered by the 
Clerk of the Faculties in Chancery, which is in the Nature 
of a Condition pꝛecedent, and not to be ſigned oz ſubſcribed 
by his Ozder. 


(1.) To which ft was anſwered by the Counſel on the o- Econtra. 


ther Side, and lo reſolved by the Court, firſt, that the Stamp- 
Act was only to ſecure the Duty to the Crown; and not to 
take away any Evidence from the Parties; the Cauſe therein 
is, That if any Perſon ſhall write on Parchment or Paper 
charged with the Duties payable by that, * and former 
Acts, he ſhall forfeit ten Pounds, and that it ſhall not be gi- 
ven in Evidence till the Duty and Penalty is paid ; and 
tis every Day's Pꝛactice, that upon Payment of the Outy 
and Penalty, the CUriting is made good. 

(2.) As to the ſecond Exception, that this Faculty wag 
not ſubſcribed by the Archbiſhop's Clerk of the Faculties, but 
by his Under-Clerk, when tis erp2efly required by the Sta- 
tute 21 H. 8. that it ſhould be ſigned by the Clerk himſelf, 
which is very true, but the Ad is but directozy, and tis not 
ſaid, that it ſhall be ſigned by the chief Clerk himſelf ; ſo that 
this being figned by his Under- Clerk, and it being cuſtomary 
in this Office fo2 the Under Clerks to ſign Faculties, this 
Exception is of no Meight. | 

(3.) As to the third and chiefeſt Exception, that there is a 
Pꝛobiſo in the Faculty it ſelf, that it ſhall not be good, un- 
leſs ſubſcribed and regiſtered by the Clerk of the Faculties 
in Chancery, it was held, that where a Man doth any 
Thing by the expzeſs Ozder of another as it was done in 
this Cale, tis as good as if done by himſelf; as where one 
expꝛeſly ozders another to ſign a Deed which the Perſon 
thus ozdered, did afterwards ſign, this is good as one deter- 
minate At; but where a Deputy doth any Thing by Gir tue of 
general Deputation, it muſt be where a Deputy may be 
made by Law. 

The Judgment was affirmed. 


Steed 


* 5 & 6 
Will. 3. c. 21. 
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Steed verſus Lateward. 


Notice muſt HERE was a Judgment by Default againſt the Teſta⸗ 


be given up- toz, who died, and the Plaintiff bought a scire facias 


on a Sciri 


fei Inquiry, Ogafnſt the Executo2 to ſhew Cauſe quare Inquiſitionem non 


habet, &c. and afterwards the TUrit of Inquiry was execu⸗ 
ted; and now it was moved to let aſide the Execution there: 
of ; fo2 that the Defendant had no Notice given of executing 
oo CUrit of Jnquiry till his Goods were taken in Ere- 
t On. | 


The Court referred it to the Maſter of the Office, to en⸗ 


quire what the Pꝛadice was, whether Notice was neceſſary 
upon a Scire fieri Inquiry, and within a few Days afterwards 
the Maſter repozted, that the Pꝛaditioners differed in Opint- 
on; but that in the Caſe of Phillips and Biron, it was reſol- 
ved, that Notice ought to be given to the Executoz, and (0 
it was in the Cale of Copley verſus Delony, Mich. 1 2 Anne, 
and tn the Caſe of Crawley verſus Hey ward. | 
Curia; Where Judgment in Ejectment was moze than a 
Pear's ſanding, it was fo2meriy the Pꝛactice not to ſue out a 
Scire facias, but on Debate, that Matter was otherwiſe 
ſettled; and ſo it was in the Caſes befoze mentioned, fox 
if Notice ſhould not be given, it takes away the Benefit of 
Action, which the Defendant might have againſt the Sheriff, 
therefoze Notice is neceſſary, | | | 


The King werſ#s Tuck. 
HE Defendant was convicted befoze a Juſtice of Peace 


*6&7W.3, 1 upon the * Statute made againſt Prophane Curſing and 


cap. 11. Swearing ; and upon a Motion to quach this Convition, the 
Objections were as follow : 

objetions A. By the Statute, the Perſon conbicked is to foxfeit 2s. 

to 4 1 koꝛ every Dath, if he is not a Common Labourer, Soldier, or 

hone Sailor; NOW it did not appear upon the Oath of the Jnfoz- 

Curſing and mer, that the Dekendant was a Gentleman, and neither a 

anne, Common Labourer, Soldier, or Sailor. | 

not allowed. (2.) Jt doth not appear by this Conviition of what Age 
the Defendant was, when he did pꝛohanely (wear; koz by the 
Statute he muſt be above 16 Years old. 
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the Dath is ſet out, the TUitneſs (wears, that the Deken⸗ 
dant repeated it ſixteen Times, fo2 which he is convicted to 
foxfeit 32s. whereas a Repetition pꝛeſuppoſes a fozmer Act 
done; (o he ſwore ſeventeen Times; therefoze the Conviction 
doth not agree with the Evidence. | 


(3.) This Conbidtion is incertain, fo2 after the Mature of 


The Court held, that it ſhall be intended the Defendant was Curia. 


of Age, and a Gentleman, if ſo charged by the Inkozmer; 
and tis not neceſſary to aver, that he is not a Soldier, Sai- 
lor, or common Labourer, ſince he is charged with 25. fo2 
every Offence; and as ts the not Charging him with moze 
than ſirteen Times, when ft ſhould be ſeventeen Times 
Swearing, tis but giving one Dath free, and there muſt not 
be too much Micetp in theſe Convicktons: In the Caſe be- 
tween The King and Sparrow, the Convicklon was quached fox 
not letting out the Dath. 


The King verſus Dr. Shippen and others. 


Na Pꝛohibition, the Caſe was, Dr. Cockman and Dr. Den- In a Prohi- 
ition t 
Queſtion. 
; N | Was, Who is 
Denniſon, and the diſſenting Fellows of the College appealed —— — 4 
lege in Oxford. 


| niſon were Candidates fo2 the Maſterſhip of Univerſity 
College in Oxford, and the firſt was declared Maſter, but Dr. 


to Dr. Shippen, the Utce-Chaticello?, and others, as Viſitors; 
and thereupon it was ſuggeſted by Dr. Cockman in a Pꝛohi⸗ 
bition, that this College was founded by King Alfred, anno 
872. as by ſeveral Jnſcriptions in the College it doth appear, 
and that the Members theteof always commemozate that 
King in Pꝛeaching, and all other publick Aﬀs, and that the 
Kings of England were always Uiſitozs of that College, and 
no other Perſon had any viſitatozial Power there. 

This Cauſe was refetred to the Attorney and Solicitor Ge- 
neral, and they were to repozt who was the Founder of this 
College; and they repozted, that ft was too diffictile fo2 them 
to determine after ſo long a Time, who was the Founder, 
and of greater Difficulty to determine, TUhether the Vice. 
Chancellor was Viſitor ; thereupon a Rule was made, that 
the Defendant ſhould ſhew Cauſe why a Pꝛobibition ſhould 


not go. 


Martin 


* 4 s by 


1 ˙ 


Martin verſus Budgell. 
After the | [5 N a Judgment by Default, and a Tirit of Erroz 
— Soy ought in Parliament, the Erroz aſſigned was thus: 
ſuch a Term, ſſ. Memorandum quod alias ſcilicet Termino Sancti Michae- 
_—— lis ultimo præterito coram Domino Rege apud Weſtm. venit 
Mice, a I. S. &c. per Johannem Stone Attorn. ſuum & protulit hic in 
Bill Ken not Curia diQti Domini Regis tunc ibidem Quandam billam ſuam, 
ve fled of Sec. When there was no ſuch Bill of that Term ; and upon a 
Tem.  Certiorari from the Houſe of Peers to the Chief Juſtice of the 
King's Bench, he certified that there was no ſuch Bill. 
CUhereupon the Plaintiff ſuggeſted a Bill of another Term, 
and moved the Court that it might be filed; and had Leave 
to move the Houſe of Lozds ko another Certiorari directed to 
the Chief Juſtice, that he might certify the Bill of that Term 
ſuggeſted; and that Houſe ozdered, that the Plaintiff ſhould 
have Leave to ſue out another Certiorari, and allowed his ſug: 
geſting a Bill of another Term; and now he moved the 
Court fo2 Leave to file a Bill of the Term as ſuggeſted, as 
D2iginals of another Term are allowed to be filed in the 
Court of Common Pleas. | 
In the Caſe of Walmſley ver ſus Corey, the Memorandum 
was allowed to be amended by the Bill; and this Motion 
being made to ſuppozt a Judgment given in B. R. which was 
affirmed upon a Writ of Erro2 in the Exchequer-Chamber ; 
and a TUrit of Erro2 now bzought in Parliament, after a 
Bill in Chancery bꝛought fo2 Relief, and that Bill diſmiſſed, 
the Court ought to do any Thing fn their Power, after all 
theſe Pꝛoceedings, to ſupport this Judgment, elpecially ſince 
the Merits of the Cauſe are entirely agatnſt the Defendant; 
fo2 otherwiſe he would have been relieved in (ome of thoſe 
Courts; and as the Declaration is but the Copy of the Bill, 
ſo the Bill map be taken from the Declaration. | 
In the Caſe of Calvert »verſ#s Caſtilian, it was held and ſa 
allowed, that a Bill might be filed after the Tant of it was 
aſſigned ko; Erroz, which chews, that a Bill map be filed at 
any Time. | 
The Counſel on the other Side ſaid, that the Motion was 
impꝛoper after it was certified, that there was no ſuch Bill of 
that Term; and that the Cant of the Bill eis a good Cauſe to 
be aſſigned fo2 Erroz, appears by the Statute made fo? the A- 
mendment of the Law, by which tis enated, That Judgments by 


Default, Nil dicit, or upon Demurrer, ſhall not be reverſed, if 
4 a Bill 


Econtra. 
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a Bill is duly filed, which ſhews, that if tis not duly filed as 
it was not in this Caſe) ſuch Judgments ſhall be reverſed. 

The Court of Common Pieas will not admit the Filing 
an Daiginal after the Cant of it is aſNgned fo2 Erro? « nei⸗ 
ther will this Court admit the Filing a Bill after the Want 

ok it is Certified by the Chief Juſtice; if they ſhould, they 
ought to do it in all Caſes, and conſequently the Omiſſion of 
filing Bills will be cured, and then it will be ludicrous to al⸗ 
ſign the (Uant of them To Ertoz, 

'Tis true, this Motion might have been p2oper befoze the 
Chief Juſtice had certified that there was no Bill of that 
Term, fo2 then the Court might indulge the Plaintiff to file 
another Bill, and that was the Caſe of Calvert verſus Caſti- 
lian, but never aftcr the Court hath certified (as in this Caſe) 

that there was no Bill of that Term, becaufe a Bill of any 
other Term will not warrant this Memorandum, which re⸗ 
cites, that the Bill was of ſuch a Tcrm ; therefoze there be⸗ 
ing no Bill of that Term, the Judgment ought to be reverſed, 

'Tis admitted, that the Judgments in the Common ]leas 
are ſuppozted by Oziginals of fozmer Terms, which is done 
and allowed by entring Continuances; but it doth not follow 
from thence, that the Judgments in this Court may be ſup⸗ 
pozted by filing Bills of any other Term than what is ſet 
foth in the Memorandum, fo2 in the Common Pleas the 
Memorandum is general, withaut alledging it to be of any 
certain Term; but the Memorandum in B. R. is, that the 
Bill was of a Term certain, and by C onſcquence cannot be 
warranted by a Bill of any other Term, | 

The Court ſeemed to be of Opinion, that the Motion wag curia: 
impꝛoper after the (Tant of the Bill certified; but that if it 
had been made befo22 ſuch Certificate, the Court might have 
given Leave to file a Bill of another Term, to ſuppo2t the 
Judgment already obtatned. 


The Caſe of the Pariſh of White-Chapel. 


Pooꝛ Man was. hired fo2 five Pears to wozk at a Glaſg: Settlement 

houſe in the Pariſh of Ratcliff, from Six in the Mozning 1afgaute 
till Eight at Might, but lodged every Night in the Pariſh of in the Pariſh 
White Chapel; this Man was removed by an Dwder of two oe — 4 
Juſtices from White Chapel to Ratcliff; and upon an Appeal hach Wages, 
to the Seſſions the Ozder was quathed, the Court being of and nor in 
Opinion, that he was ſettlcd at White- - Chapel, becauſe his — 4 


Lying fn that Jarifh ſhewed he was no Part of his Maſter's lies. 
Bbb Familp 
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Family at Ratcliff, fo; he might be Houſe:keeper where he lay, 
and by Conſequence might be removable, which a Servant is 
not, no can a Journey-man gain a Settlement in the Pariſh 
where he works; beſides, it appeared by this Oꝛder, that he 
wozked only in one ſpecial Wozk. and he might ſerve another 
after Eight at Might in another Pariſh ; now both theſe Oz⸗ 
ders being removed by Certiorari, : 

The Court held, that where a Man ſerved and had Board. 
CUages, and lap out of his Maſter's Houſe tn another ]atriſh, 
he certainly gains a Settlement in the Pariſh where he lived 
and ſerved, and not in the Pariſh where he lay; ſo the firſt. 

\ Ozder was affirmed. 


"SI 
: 


Maddox werſus Taylour. 
Where te IN Treſpaſs foz Bzeaking and Entring the Houſe of E. G. 


ben renanpt and taking the Goods of T. S. ad dampnum ipſorum; ak. 
be concluded ti a etdict fo2 the Plaintiſt, and entire Damages, it was 
— Saenng moved in Arreſt of Judgment, that this Action could not be 
Or maintained, eſpectally (ince the Jurp gave entire Damages; 

fo! how can the Plaintiff, who had no Right to the Houſe, 

(fo2 that was in E.G.) recover Damages fo? the unlawful En⸗ 
| try, 02 Damages fo2 Taking the Goods in which he had no 
| | Pꝛoperty, fo2 that was in T. S. and there is a Caſe in 3 Cro. 
| | where the Action was fo2 entring the Cloſe of one, and taking 
the Cozn of him and another, pet Judgment was arreſted ; 
and ſo it was in this Caſe, 
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Phillips verſus Fiſh. 

N an Ation on the Caſe fo2 theſe Moꝛds, (viz.) Phillips cat for 
hath ſtole my Hens, quorum quidem verborum propala- — 
tione non ſolum bonam famam ſuam amiſit verum eti- af che I 
am (the Defendant ) procuravit illum (the Plaintiff) fendant pro- 

arreſtari pro felonia, and to be bzought befoze a Juſtice of ge cee 


Plaintift to 


Peace, and detained fo2 ſome Time in Cuſtody, &c. be arreſted 


A for Felony, 
and the Jury gave one Shilling Damages; the Plaintiff ſhall have full Coſts. 


Upon Not guilty pleaded, the Plaintiff had a Gerdid, and 
one Shilling Damages; and now the Queſtion was, TUhe- 
ther he ſhould have full Coſts ; and it was inſiſted, that he 
ſhould have no moze Coſts than Damages, fo2 by the Statute 
22 Car: 2. tis enacted, That in all Actions of Treſpaſs, Aſ- „ 
fault and Battery, and other Perſonal Actions, wherein a Car. 2. C. 9 
Judge ſhall not certify upon the Back of the Record, that a 
Battery was proved, or the Title of the Lands chiefly came 
in Queſtion, if the Jury find under forty Shillings Damages, 
the Plaintiff ſhall have no more Coſts; and this being an 
Acklon on the Caſe fo2 Tozds, is a Perſonal Action, and the 
Jury having given but one Shilling Damages, the Plaintiff 
ſhall have no moze Coſts, Eo 
Jt was argued fo2 the Plaintiff, that in this Caſe full Coſts — — 
ought to be given, becauſe the Action is not only foꝛ Cows, bunt 
the Plaintiff expꝛeſiy averred, that the Defendant procured him 
to be arreſted for Felony, which is a diſtinct Fat laid, beſides 
the (Uo2ds, and not by TUay M \ x a if it was, there 
2 18 
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is no Caſe to p2ove that full Coſts ought not ta be 


given. 

Ik a ſeparate Fact be laid in Aggravation, and as a Con- 
ſequence of ſpeaking the Mos, it might be doubtful whe⸗ 
ther full Coſts ought to be allowed. In Trinity-Term, 5 Geo. 
in the Caſe between Pixton and Anderton, this very Point 
was debated, (viz.) TUhether a Fact laid by way of Aggrgdatt- 
on, which wag only a Conſequence of ſpeaking the TYozds, 
ſhould bzing it out ok the Statute, and entitle the Piaintiff 
to full Coſts; and reſolved, that where the Thing laid in 


the Declaration by wap of Aggravation would bear an Action 


of it ſelf independent of the Words, &e. in ſuch Caſe full 
Coſts ſhould be given; and that 'tis the conſtant Difference 
in ſuch Caſes, that where the Moꝛzds ſpoken are the very 
Giſt of the Action, tho' other Things are laid by (Way of gg: 
gravation, there ſhall be no moze Coſts than Damages; 
fo? the Jury in ſuch Cale can have no Conſideration in gi⸗ 
ving their Uerdict what was lald by Tap of Aggravation; 
but ik the Adion was founded on ſpecial Damages, there the 
whole ſhauld be under their Conſideration. 

Ik an gckion is bzqught koz (candalgus TUo2ds, and a Fat 
is laid by Tap of Aggravation, which would bear an Afton 
it ſelf without the (lows, and the Plaintiff did not pꝛobe 
that Aggravation, but had a Penny Damages, ſhould he re- 
cover full Coſts ? certainly he ſhauld not; fo if be ſhould, the 
Statute would be eluded, becauſe every Yan would lap 
ſome ſpecial Damages in his Declaration, and it can never 
appear by the Poſtea whether he pzoved' it 02 not, 02 whether 
the Jury had any Conſideration of the Fact laid by ay of 

gravation. 

"Tis true, where a Treſpaſs is laid with a Per quod, &c. 
as fox Jnſtance, per quod ſervitium, &c. oz per quod conſor- 
tium uxoris amilit, there whatever comes under the Per quod 
muſt be pꝛoved, otherwiſe the Plaintiff cannot have a Ger⸗ 
dit, becauſe that is the Gift of the Aﬀion ; but in the pzincipal 
Cale the Adion is founded on the (lows ſpoken, and the 
Pꝛocuring the Plaintiff to be arreſfed fo2 Felony is laid in a 
different Count, and the Defendant is found guilty general. 
ly ; therefoze the Court inclined that the Plaintiff ſhauld have 


* 


full Coſts, 


\ 


Moore 
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 Moorfoot verſus Chivers. 
Writof Er- 


PON a Motion to ſet aſide an Execution, the Caſe "of 

| was, that a TUrit of Erroz wag allowed about two of and aloe 
the Clock in the Afternoon, and about the ſame Time the before the 
Execution was lerved; now it was inſiſted, that from the ware , 
Time of the allowing the Writ of Erroz, the Hands of the good, tho” 
Court are tied up, and if ſo, the Execution is irregular, and de Pefer- 
ought to be ſet aſide. * ung po 

All which was admitted on the other Side, if Motice had 
been given of the Allowance of the TUrit of Erro2 befoze the 
Serving the Execution; otherwiſe tis regular; but here the 
Plaintiff in the Writ of Erro2 did not give the Defendant any 
Notice, that it was allowed. 

The Court was of Opinion, that if the Plaintiff in Erroz Curia. 
could ſhew that the Tarit was ſued out, and allowed befoze 


the Execution was ſerved, it muſt be ſet aſide, tho the De- 
fendant had not any Notice of it. 


Welſh verſus Creagh. 


Nan Action of Debt on a promiſſory Note, the Defen- Debt vill 
1 dant demurred to the Declaration; and the Queſtion was, 3%" er 
Whether the Adion of Debt would lie; it was ſaid, that it Note, but 
would not lie againſt the Endorſor, but that ft would lie a- n Tera 
gainſt the Drawer. | * 
Now by the Statute 3 Annæ, tis enacted, That all Notes ; & 4 Annz 
ſigned by any Perſon, promiſing to pay to another, or Order, P. 9: 
or Bearer, the Money mentioned in ſuch Note fhall be con- 
ſtrued to be due and payable to ſuch Perſon to whom tis 
made payable ; but tho” 'tis due and payable to the Perſon, a 
general Indebitatus aſſumpfit will not lie fo2 it, fo2 TUant of a 
Conſideration; fo2 a Bill of Exchange is only an Evidence of 
a Pꝛomiſe to pay, and is no moze than nudum pactum, but a 
general Indebitatus aſſumpſit will lie againſt the Drawer, not 
upon the Cuſtom of Merchants, but for ſo much Money recei- 
ved to the Plaintiff's Uſe, and the Plaintiff may give the Note 


in Evidence. | 
The Statute 9 W. 3. puts Inland Bills of Exchange upon Curia. 


the ſame Footing with kozeign Bills, where the Boney is re- 9 & 10 W. z. 
coverable by the Cuſtom amongſt Merchants upon the Sign. 


ing ſich Bills; and the Statute 3 Annz puts * 
Otes 
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Notes on the ſame Footing with Inland Bills, and enats, 
that the Aſſignee or Endorſee map maintain an Action againſt 
the Drawer or Endorſor; and recover Damages, &c. which 


ſhews that an aaton of Debt will not lie, becauſe Damages 


are never recovered in Debt. | | 


The Defen- 
dant who li- 
ved in Lon- 
don was ſer- 
ved with 
Proceſs out 
of the Court 
of Grand 
Seſſions in 
Wales, and 
not appear- 
ing, Ms... 
Lands were 
ſequeſtered, 
bur a Prohi- 
bition was 
granted, 


Ir the Plaintiff had not declared on the Note, which he had 

done in this Manner, (viz.) That the Defendant 'onerabilis 
fuit per notam, he ſhould have Judgment; but an Action of 
Debt was never known to be brought on a Bill of Exchange 
02 Mate; if he had declared on an Indebitatus aſſumpſit, he 
might have recovered in Damages; the Plaintiff had Leave 
to diſcontinue. 15 * | 


Vaughan werſus Evans. 


IN a Prohibition to the Court of Gzand Seſſions in Wales, 
the Caſe was, One Evans had a Boztgage of Lands with: 
fn the Jurisdiction of that Court which Lands were after- 
wards purchaſed by one Vaughan, as he pꝛetended, and he got 
into Poſſe uon by undue Means. | 
Then Evans the Moztgagee filed a Bill againſt him in that 
Court, and againft another who lived within the Jurisdi#t- 
on, but Vaughan lived in London, and was ſerved with a 


 Subpeena there; and not appearing upon the Service of the 


Subpœna, the Plaintiff Evans pꝛocured a Sequeſtration of 
this Land, which lay within the Jurisdiction of that Court, 


and then, and not till then, Vaughan moved kfoz a Pꝛohi⸗ 


bition. | 


And it was now argued, that it ought not to go, becauſe 


it was abſolutely neceſſary to make Vaughan a Defendant 
jointly with the other who lived within the JurisdiTion. 
Beſides, the Court of Grand Seſſions being a Court of 
oꝛiginal Juris dict tion, though circumſcribed as to Place, and 
this being a perſonal Pꝛocels, may be as well ſerved in Lon- 
don, as the Ptoceſs of the Court of Chancery may be ſerved 
in Paris or Dublin, o2 elſewhere out of this Realm, oz the 
Pꝛoceſs of the Court of Chancery may be ſerved here, which 
is done every Day. | 1180 Ft 
Tis true, that Court cannot iſſue an Attachment, o2 any 
other Pꝛoceſs ko: a Contempt out of their Jurisdictton, 


"which may be a Reaſon'foz ſequeſtring the Lands within their 


' Turisdifion, until the Party (hall obey their Pꝛoceſs; and 


this being the Method of ſuperio2 Courts, tis reaſonable the 
ſame Method ſhould be purſued in this Court of * Seſ- 
925 | | ons, 


r 


ſions; and the Caſe of Tranter v. Diggan is no Authozitp a- 
gainſt it, becauſe it did not appear in that Caſe, that the 
Plaintiff had any Lands within the Curisdiction. 

Then the Court demanded of the Counſel, why the Plain⸗ 
tiff did not diſmiſs his Bill in the Court of Grand Seſſions, 
and exhibit a new Bill in the Court of Chancery here. 

To which it was anſwered, it would be very hard on the 
Defendant in this Pꝛohibition ſo to do; fo; if he ſhould bring 
a new Bill here, they would plead the Pꝛoceedings below in 
Abatement of that Suit; beſides, if the Plaintiff below ſhould 
diſmiſs that Bill, he muſt not only bear the Erpence of all 
thole ]P2oceedings, but muſt likewiſe pay Coſts to the Defen- 
dant fo2 a ſuppoſed wꝛongkul Pꝛoceeding there. | 

Then the Court granted a Pꝛohibttion, and ozdered the 
Plaintiff to declare on it, and that the Ocfendant might take 
Advantage of ft either by Plea o2 Traverſe; but it ſeemed 
hard in perſonal Aﬀions, to puniſh a Ban not within the Ju⸗ | 
risdidion of the Court; and tis ſaid in“ Hutton, that it can- * Hut. Reps 
not be done. _ 


Blackert verſus Finny. 


L PON a Bill exhibited to eſtabliſh a Modus, the lain, AA pay- 
tiff let fozth, that this Modus was papable on, or a- berge 
bout the 25th Day of April, &c. which is a void Modus, be- Day, not 
cauſe it muſt be payable on a certain Day, as was lately re- . for . 
ſolved in the Cale of Harriſon and Clerke, _ pn Amy 
Beſides, tis laid disjuntively in the Bill, (viz.) That the 
Pariſhioners of, &c. conſtantly paid, or ought to pay ſo | 
much when it ſhould be conſtantly paid, and ought to pay, =_ 
&c. then as to the Modus for Sheep, tis laid, that the Pa⸗ | | 
riſhioners uſuaily paid 4 d. fo2 every Scoze, and ſo pro rata, 
but doth not ſhew what they ſhould have paid foz a leſs Num: 
ber, in Cale there were not (a many as a Scoze. | 
The Defendant put in his Anſwer, and amongſt other 
Things admitted, that the Modus, as ſet fozth in the Bill, 
was payable In, or about the 25th Day of April, &c. but the 
Plaintiff perceiving the Faults in his Bill, as befoze:men- 
tioned, moved fo2 Leave to amend, and cited the Cale of Rey- 
nolds v. Rogers, where the Plaintiff ſuggeſted a Modus, but 
did not lay it papable on any certain Day, neither did the De- 
fendant in his Anſwer confeſs any Dap of Payment ; ſo that 
no certain Dap of Payment appearing, either in the Bill oz 
Anſwer, the Defendant, who was Plaintiff in a — 
. aving 
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having latd it to. be papable on a certain Dap, it was held 
good, 

Curia. This is a Caſe where an Amendment of theſe Things will 
not alter the Mature of the Pꝛoofs; and the Day being ad⸗ 
mitted by the Oefendant in his Anſwer, tis reaſonable, that 
on Payment of Coſts the Plaintiff ſhould amend, eſpectally 
ſince his Right appears on the Pleadings; therefoze it would 
be too rigozous not to give him Leave to amend, foz in ſuch 
Caſe the Decree muſt be founded on his Bill; and ik his Bill 
will not ſuppo2t ft, tho' a Day is confeſſed tn the Defendant's 
Anſwer, he can have no good Decree. 


Cowper verſus Spencer. 


An informal A FTER a Qerdit fo? the Plaintiff, it was moved fn ar- 
— ty reſt of Judgment, fo2 that no Jſſue was joined in the 
bur not Cauſe, it being Et hoc petit quod inquiratur per patriam, 
where ag c then theſe Moꝛds ſhould follow, & prædictus (the Defendant) 
joined. ſimiliter which Were omitted. 

Dn the other Side it was ſaid, that there is no Occaſion 
fo2 Amending this Iſſue, becauſe the Appearance of the De⸗ 
fendant is entered on the Poſtea; beſides, at the Wozſt, tis 
only an inkozmal Iſſue, and that is amendable. 

Curia. Jn Jndictments fo: Treaſon there is no Similiter entered, 
2 Cro. 502. and this Court muſt be guided by Pꝛecedents, Cbether tis 
in this Cale amendable. 

And at another Day the following Caſes were cited, to 
ſhew that it was amendable, (viz.) Jn Fitzherbert, Amend- 
ment, fo. 32. an Action was bzought againſt ſeveral, they all 
pleaded, and in the Replication one only joined in Aſlue by a 

* Dyer 160, Similiter, and yet it was held amendable ; and in Dyer the 

161, Entry was, Et przdidus fimiliter, leaving out the Defendant, 
and it was held amendable; and in the Caſes cited in the 

t 1 Rol. zoo. + Margin, Mil-entrics were adjudged to be amendable ; and 

.it was my Lom Cokes Opinion, that the Miſpiiſion of a 

Cro. Car. Clerk in a Recozd map be amended; and in the Caſe of Da- 

435- vis v. Acherly, in an Action on thzee pꝛomiſſozb Notes, the 
Defendant pleaded as to Two of them, that the Drawee Non 
indorſavit, and as to the third Non Aſſumpſit generally, Et 
prædictus (the Plaintiff) ſimiliter; and after Uerdict fo2 the 
Plaintiff, he was allowed to enter his Judgment on the firſ> 
Iſſue; therefoze if any Amendment is neceſſary, it muſt be 
in this Caſe, eſpecially ſince it is plain by the Poſtea, that the 
Defendant appeared. 


2 Tn 


Econtra. 
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Jn every material Jſſue joined, there muſt be a Uerdfct on Curia. 
one Side, otherwiſe there can be no Judgment, and the 
Plaintiff would now have Judgment fo2 Damages on a Ger- 
dict found on an informal Iſſue, as he alledges it to be, but 
on no Iſſue joined, as the Defendant ſays ; now there is a 
Difference between an immaterial and an inkozmal Iſſue join⸗ 
ed, and where there is no Jſſue at all joined; and the Caſes 
cited in the Margin are, where the Jſſues were infozmally 
joined; as where tis ſaid in the Entry Et prædictus defendens 
ſimiliter, where it (ſhould be prædictus (the Plaintiff) ſimili- 
ter, in which Caſe the Jſſue is tendered by the Dekendant; 
but in the pzincipal Caſe the Jfſue wag tendered by the Plain⸗ 
tiff, and never joined by the Defendant ; ſo there was na JC: 
ſue at all, which ſeemed to the Court not amendable. 


Turner verſus Mole. 


RIT of Erto2 on a Judgment given in the Common Where « 
Pleas in an adion on the Cale; the Erroz aſſigned au 5Sur- 
was, koz that there being but one Defendant, the Plaintiff had * * 
declared Pro eo videlicet quod cum ipſi idem the Defendant, 
&c. inſlead of ipſe idem, &c. . 
But the Judgment was affirmed, fo2 the Moꝛzd Ipſi is but Curia. 
Surpluſage ; and if it had been left out, the Declaration 
would have been good without tt. 


The King verſus Venables. 


3 Juſtices made an Oꝛzder to ſuppreſs an Ale-houſe, Order to ſup- 

and being inkozmed that the Defendant ſold Ale after- pu - 

wards, they made another D2der, reciting the Firſt, (viz.) — 

By which he was oꝛdered not to ſell any moze Ale; and that chat the Par- 

it now duly appeared to them that be had ſold Ale ſince that 7 moultebe 

Time, therefoze fo2 not obeying the fozmer D2der, they by this bur not ne- 

Ozder committed him fo2 thzee Days, without Bail o2 Main⸗ wars Ag ſet 

pꝛile, and until he entered into a Recognizance not to ſell Summen in 

any moze Ale. | the Order. 
And now it was moved to quaſh this Oꝛder; the Exception 

to it was, becauſe it doth not appear in the Oer, that the 

Defendant was duly ſummoned, ſo had no Oppoꝛtunitp to de- 

fend himſelf ; fo2 if he had been ſummoned he might have ſhew⸗ 

ed ſome Cauſe againſt the Making this Ozder; as koz Jtt- 

ſtance; he might have a Licenſe from other Juſtices to ſell 


Ale in the mcan Time. 
GEE | Belides, 


E 
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0 


* Salk. 181. 


1 7 Jac. 1, 
Cap. 7. 


Econtra. 


Curia. 


Beſides, this is not an O2der to carry the founer D2der 


into Execution, but an Dzder depending on a Fact ſubſequent 


to the firſt Oꝛder; and natural Juſtice requires, that the De⸗ 
fendant ſhould be ſummoned and heard befoze he is con- 
demned; and ſo it was held in the Caſe of The * Queen ». 
Dyer, which was a Conviction on the Statute fo2 + imbezil⸗ 
ing Parn, ſetting kosch, That whereas Complaint had been 
made to T. S. and E. G. &c. and whereas the Defendant was 
duly ſummoned to appear befoze them, and by Uirtue thereof 
did appear on Tueſday the 17th Day of April, whereas the 
15th Day of April was on a Friday, and fo? that Reaſon the 
Conviction was quached; fo2 it was held, that a Summons 
was neceſſary, and that the Time to appear upon ſuch Sum: 
mons was impoſſible, becauſe there was no ſuch Day as 
Tuesday the 17th of April, therefoze it was as if there had 
been no Summons at all; and in the Caſe of The Queen 
and Green, 12 Annæ, it was ſet fo2th, that the Defendant 
was ſummoned, but did not (ay How: Aud ſince this is a 
Matter from which no Appeal can be made, it would be hard 
to tie the Defendant down by this Oꝛder. 

Jt was argued againſt the Defendant, that in Convictions 
of this Nature 'tis never neccſſary to ſet out, that the De- 
fendant was ſummoned. 

There is a Difference between judfcial and miniſterial ads, 
ko; in the one, afl Things ſhall be intended regular till the 
contrary appears; now, the Suppreſſing an Ale-houſe is a ju- 
dicial Act, fo by the Statute the Juſtices of Peace have a ju. 
dicial Power to (uppzeſs them ad libitum, and therefoze the 
Court will intend that the Defendant was duly ſummoned; 
but in miniſterial acts "tis otherwiſe, fo; in fuch Caſes all 
muſt appear to be right, and nothing ſhall be ſo by Intend⸗ 


ment; as fo: Jirſtance; in the Return of a Mandamus all 
muſt appear to be regular, becauſe the Returns are made by 


miniſterial Officers. 

Tf the Defendant was never ſummoned, tig a Misbeha- 
viour of the Juſtices who made the O2der, fo2 which an Jn- 
fozmation will lie againſt them; ſo that if that Fack is true, 
the Defendant hath a pzoper Remedy; now the Queſtion in 
this Caſe is not, {Whether a Summons is neceſſary, fo2 it can- 
not be doubted but that tis neceſſary; but the Queſtion is, if 
tis neceſſary to (et it out in the D2der; and it was held that 
it was not; and 131 _ Dyer 'was affirmed by the whole 


Court, 
The 


—— — — — ww 
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3 
Type Mariners Caſe. 
IBEL in the Court of Admiralty for Mariners Wages, Libel for 


Mariners 


the Plaintiff ſuggeſted fo2 a P2ohfbition, a Contract re- wages, 
duced into Writing fo2 the Mages; but the Pꝛohibition was ſpecial Con- 
denied, fog the Court always indulges Marinets to ſue in the d en 
Adwiralty, becauſe by the Courſe of that Court, many of them pur probi. 
map join in the Suit, and tis the cheapeſt and moſt expediti⸗ birion was 
ous Method to recover their Mages; if there is any ſpecial genaue - 
Contract as is now ſuggeſted, the Defendant may plead it in Admiralty. 
that Court; and if they do not allow that Plea, then it map 
be a pzoper Time ſo move B. R. fo2 a Pꝛohtbhition; foz if it 
ſhould be granted befoze the Plea is diſallowed, tis a Pꝛe⸗ 
judging the Juſtice of that Court. 


| 
| 
1 
| 


Beach verſus Hobbs. 
I* this Caſe it was ruled by the Court, that to leave a De- To leave« 


claration in the Office befoze the Eſſoin-Day of the Term wege gern 
is a compleat Delivery thereof, if Notice is given in Wri- before the 
ting to the Attoznep on the other Side, and he refuſes to pay pat" 6 | 
fo2 the Copy; but all Attoznies ought to deliver a Copy of p.ie-; 
the Declaration to the Defendants Attomies where they are 
known, and willing to pay fo2 it; but if not known, oz refu- 
ſing to pay fo2 it, then it muſt be filed in the Office befo2e 
the Efloin-Day of the Term, and the Attoznep foz the Defen- 
dant muſt haue Notice of it befoze the Eſſoin⸗Dapy, otherwiſe 


be ſhall have an Jmparlance of Courle. | 


| In Replevin 
Anonymus. the Court 


| will not ſtay | 
N Replevin the Defendant juſtified the Taking the Cattle upon brine. 
Damage-feaſant, and now moved to ſtay Pꝛoceedings on * _ 
bzinging into Court what was due with Coſts, — 
Ik you bzing in what is due upon the Replevin Bond, Pꝛo- Curia. 
cecdings ſhall be ſtaped, but if tis to ſtay Pꝛoceedings on 
Payment of what is due foz Damages, it ſhall not be grant- 
ed. becauſe the Court hath no Rule to guide them in ſuch 


Cale; but tis otherwiſe koz Rent, koz that is certain. 


5 Cam- 
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Cambridge verſus Lea. 


Falſe Latin RROR on a Judgment in an Action bzought on a Poli- 

— cy of Inſurance, and the Erro2 afligned was, fo2 that 

Ty after the Plaintiff had ſet fozth, that the Ship was laden with 
Goods, and bound from ſuch a Place to ſuch a Place, and 
inſured, that Navis prædicta & bona prædicta ſubmerſa fuit, 
whereas the Goods only, and not the Ship, were inſured, 

Curia. This being only an Inſurance on the Soods, nothing 
could be given in Evidence at the Trial but the Loſs thereof, 
without which Evidence the Plaintiff could never have a 

1 Cerdia; and as to the Moꝛzd ſuit, tis only falſe Latin, and 

Vent. 14 Cured by the Uerdict; ſo the Judgment was affirmed, 


1 Vent. 114. 


The King verſus Harwood. 


Nogood Re- Mandamus was directed to the Archdeacon of, &c. to 
turn to a ſwear T. S. Church warden of the Pariſh of H. who re⸗ 
3 turned that T. S. non fuit electus, and this being adjudged no 
Church- good Return, it was now moved fo? a PTY Man- 
warden. damus. 

* The king, And that it was no good Return, the Caſes in the * Par⸗ 
verſus the gin were cited. 


Archd 
2 8 W. 3. See 6 Mod. The King ver. White. Mich. 11 Geo. 


Econtra It was admitted on the other Side, that where a W 
mus iſſues to a pꝛoper Officer who hath a Power to ſwear the 
Perſon elected, this is not a good Return, and the Caſes cf- 
ted by the Plaintiff, were where Perſons were elected by Uir- 
tue ofa Cuſtom, and the Officer refuſed to ſwear them, be⸗ 
cauſe he would not make himſelf a Judge of the Cuſtom, but 
tn this Caſe the Return fs poſitive, that the Perſon was not 
elected, ſo the Fact is denied; and if tis true, then 'tis cri⸗ 
minal to (wear one into this Office, when he hath no man⸗ 
ner of Right, fo2 which Crime an Inkozmation will lie. 

The Court held, that unleſs Cuſtom vartes the Caſe, 
thoſe Authozities cited on the other Side are Authozities in 
Point; ſo a peremptoꝛy Mandamus was granted, 
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Term. Trin. II Georgii. 


We Caſe of Wivel and Stapleton. Vide ante 68. 


1 Judgment of Reverſal given in B. R. in this Caſe 
was afterwards reverſed in the Houſe of Lozds; Fo? 
that the Reſidue of the Money was not due to the Plaintiff 
until he had made a good and legal Tender of the Stock, 
and the Defendant had made Dekault; and the Plain⸗ 
tiff having not ſhewn this in his Declaration, it was ad- 
judged he had not laid a ſufficient Bꝛeach therein. After- 
wards the Plaintiff bꝛought another Aﬀton, and therein laid 
a pꝛoper B2each, and the Defendant pleaded the fo2mer Re- 
cod in Bar, to which the Plaintiff demurred. Sed quars 
quid inde venir. 


Baggot verſus Oughton. Vide ante 249. 


* ER the Death of Loꝛd Chief Juſtice Prat, this Cauſe 
came once moze to be argued; and the whole Court 
were of Opinion, that the Leaſe of the Manſion⸗houlſe and 
Demelns was void, which Opinion was on Argument 
affirmed by the Lo2d Chancelloꝛ, and by him decreed acco2d- 
ingly, and that Decree armed in the Pouſe of Lozds 
upon an Appeal. 


Paſch. II. Geo. 
Colvin verſus Fletcher. Ante 43. 


P ER Cur. This being a Plea in Abatement after a general 
Tmparlance, let the Plaintiff have Judgment niſi cauſa 


on Saturday; and then *twas moved to ſet aſide the Rule, foz 


that ſeveral ꝛecedents of ſuch Pleas are in Raſtal's Entries. 
Cur. Ik there be, it muſt be of Pleas pleaded puis darien 
C ontinuance ;-and this being in Ollabiltty of the Perſon, 
may accrue after a Continuance: But there is another Ob⸗ 
jection to this Plea; fo2 they demand Judgment generally, 
and not quod reſponderi non debet quouſque. 
So that neither the Commencement no2 the Concluſion 


is good; and ſo is Littleton, that ſuch Pleas ſhould be cer- co. Litt. 303. 


tain, &c. But if you think you can make any thing of it, 
let it go over to Trinity-Term. 

And then 'twas urged, That (the Plaintiff being lately 
dead) the Suit abated. 

Cur. There was Judgment ai, fo the Rule muſt be 


made abſolute. 
Term. Trin. 12 Geo. 
Cowper verſus Ginger. Ante 316. 


T Hs Cauſe came again to be heard, and the whole Court 
agreed, That Error rr lap, and ſaid that in the 
a 
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Caſe of Walker and Stokoe, a third Writ of Erro2 was 


brought, whereon it was ſo adjudged. And lo is Fitz. 
Abr. Falſe Judgment 1. Bro. Abr. Falſe judgment 1. 3 H. 6. 26. 


Yel. 6. | 


Warren verſus Conſer. Ante 106, 323. 


I Eaſter Term, 13 Geo. 1. The Judgment of C. B. was 
1 affirmed in B. R. by the whole Court. Foz that the 
| Action being founded on the Articles, and the particular 
i Fats being but auxiliary to the Deed, the Plea of Nil deber 
; was no good Plea. | | 


; Term, Paſch. primo Georgii 2. 
i Shaw werſus Weigh. Vide ante 253. 


ll 'AYMOND Chief Juſtice. This Caſe ſtands fo2 the 
The Reſolu- 28 of the Court. The Term made to the Plain⸗ 
| 


con of the tiff in Cjetment is exptred; and though we can't reſtoze the 
Caſe by de. Party to his Poſſeſſion, yet we may give Judgment. The 
| viſe. udgment upon this ſpecial Gerdick below was, quod querens | 
| nil capiat per breve, and we are all of Opinion that this Judg⸗ 
| | ment ought to be reverſed. 

fl The firſt Point _—_ the Court is, What Eſtate the 
U Truſtees have by the Will, as no Wo2ds of Inheritance are 

i made uſe of in the Limitation to them. | 
i And we are all of Opinion, that the Truſtees took an E- 
b ſtate of Inheritance by Implication ; fo2 the Intention of the 
= Teſtatoꝛ was, they ſhould take ſuch an Eſtate as would ſup- 
[7 | Pot the ſeveral Truſts in the Mill; and they being Eſtates 
of Inheritance, the Truſtees muſt have an Eſtate of Jnhe- 
_ rifance to ſupport ſuch Truſts, as x Roll. Abr. 611. but this 
vero given 1 the firſt Argument, we need not labour it. 
The ſecond Point is, What Eſtate the 1 Siſters, 
Dorothy and Anne, took by the Mill: Ik they took an Eſtate 
Tail, Dorochy might levy a Fine, and ſuffer a Recovery to 
bat the Leſſo2 of the Plaintiff, and conſequently the Tudg: 
„ ment below would be good; but if the Siſters took only an 
f Eſtate fo2 Life, the Fine and Recovery were a Foꝛfeiture of 

|. the Eſtate, and no Bar to the Leſſoꝛ of the Plaintiff. 
1 And we are all of Opinion, that the Siſters took only an 
| Eſtate fo2 Life, with Remainders in Tail to their Iſſues. 
þ Pon firff, After the Death of his Wife, the Teſtatoꝛ gives it 
in Truſt tor Anne and Dorothy, equally betwixt them, during their 
natural Lives. Pete tif it had reſted, it would be an erpzeſs 
Eſtate fo2 Life to them: And then he declares his Inten⸗ 
1 They ſhall commit no manner of Waſte Now 
can it be ſaid he intended them an Eſtate of Jnheritance, 


when he obliges them not to commit any Waſte 2 But to 


| | P20Ceed ; Pe pꝛovides char if the pool. or any Part be paid by r 
. at 


e 
—_——— 


» Term. Paſch. primo Georgii II. 383 


ſaid Siſters, that then they may raiſe ſuch Money by digging of Coals 
only; ſo that he reſtrains their Power to Digging of Coals 
only: And the Power his Wife had was co ſell, or cut and ſell 
Timber, or dig Coals, &c. But no ſuch Power is given to the 
Iſſues, becauſe it is plain he intended the Siſters ſhould take 
an Eſtate fo2 Life, and the Iſſues an Eſtate in Tail; ſo 
there was no Dccaſion to give them a Power which they had 
by Uirtue of the Eſtate given them. 

Then the Will goes on (and if eicher of my ſaid Siſters die, 
leaving Iſſue or Iſſues, &c. then in Truſt for ſuch Iſſue or Iſſues of 
the Mother's Share, or elſe in Truſt for the Survivor or Survivors of 
them). The Queſtion upon this is, Whether Iſſue oꝛ Iſſues 
are (Uv2ds of Limitation, 92 a defignari» perſonæ. At Com: 
mon Law, Iſſue is not a Wozd of Limitation in Deeds, 
Coke 2 Inſt. 334 and in Caſe of an Uſe, the fame Law; fo? if 
a Feoffment is made to the ſe of J. S. and his iſſue Male, 
this doth not paſs an Eſtate Tail: But in Wills (Iſſue) 
is ſometimes aWo2d of Ltmitation, and ſometimes a Moꝛd 

of Purchaſe, accozding as the Teſtato?'s Intention appears 
in the (ill. 

The Caſe of Loddington verſus Kime, in 3 Lev. 431. ts not 
well repozted. IJ heard it argued ſeriatim, and the Caſe was 
adjudged, That Jvers Armin took only an Eſtate fo2 Life, 
and that Point remained unſhaken in Chancery and the 

ouſe of Lozds, fo that Iſſue there was judged a good 

02D of Purchaſe, though an Eſtate fo2 Life was given to 
the Father of the Iſue. 

The Caſe of Blackhure verſus Wells, Hill 12 Annz is a ſtrong 
Caſe ; there the Deviſe was to A. fo2 Life only, and after 
his Death to his Iſſue, and the Heirs of ſuch Iſſue; and that 
- was adjudged an Eſtate fo2 Life in A. and the Iſſue was a 
Wow of Purchaſe, though A. took an Eſtate fo Like; 
and what the Court moſtiy relied on in that Caſe, was the 
Intention of the Teſtato2 appearing from the TWo2ds only, 
and the Limitation over to the Heirs of the Iſſues. | 

Now here the Intention appears as plainly, that the 
Siſters were to take an Cſtate fo2 Life only, as T have part: 
| iy ſhewn ; then the Wiozds Survivoz 02 Survivo2s ſhew the 

flue were to take by JPurchafe, fo2 Survivo2s can't relate 
to Siſters, there being but two. And the ill goes further 
(and their reſpective Iſſue or Iſſues) fo that the Iſſue of the 
Siſters were to take an Eſtate which was to deſcend to their 
Iſſues; and when an Eſtate fo2 Life is given to one, and after 
to his Iſſue, with a Limitation over to the Iſſue of ſuch 
Tflue, the firſt takes only an Eſtate fo2 Life, and the Iſſue 
take as PPurchaſo2s. The Caſe of Clerk verſus Day, repo2ted in 
Cro. Eliz. 313. 1 Rolls Abr. 832 & Moor 593. Is t0 that | urpole; 
yet 3] doubt none of theſe Books have ſtated it as it is on 
the Roll, pet Moor 1s the laſt, and ſays it was adjudged, 

and he is a judictous Repozter; the other two were youn 

at that Cite; but as in Moor, the Teſtatoz a 9 
| anugy- 


8 


„ 


* 
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Daughter fo2 Life, and if ſhe marry after my Death, and 
have Iſſue of her Body, &c. then J Will that her Defr af- 
ter my Daughter's Death ſhall have the Land, and to the 
Heirs of their Bodies begotten ; And it was adjudged that 
the Daughter took only an Eſtate fo2 Life, and her Heirs 
an Eſtate of Inheritance by Purchaſe. | 

The Caſe of King verſus Melling repoꝛted in 2 Lev. and 
1 Vent. has been ſtrongly relied on 'fo2 the Defendant. That 
Caſe J agree is eſtabliſhed, but there is no Occaſion to car- 


ry it one Jot further; and we are of Dpinton tt does not 


come up to this Caſe; there is not a Limitation over (as 
in this Caſe) to the Tſlues of the Iſſue : And if Hale's Opi⸗ 
nion is truly repozted in that Caſe, he is clear of Opinion, 
if there had been a Limitation over to the Iſſues of the 
Iſſue, the Oeviſee had taken only an Effate fo2 Life, and 
the CWo2d Iſſue had been a CUo2d of Purchaſe. | 
Another Dbjeitton is, That if the Siſters do not take an 
Eſtate Tail by the Woz2ds already mentioned, yet they are 
Tenants in Tail by the ſubſequent Woz2ds, viz. And if my 
Siſters die without Iſſue, and their Iſſue or Iſſues die without 
Iſſue, then, &c. Theſe Wo2ds, the (ap. give them an E- 
ſtate Tail by Implication, as in the Caſes of Sutton verlus 
Pamon, and Langly verſus Balwin, the laſt of which was in 
2707. IJ anſwer, in thoſe Caſes it is limited only to the 
1ſt. 2d. 3d. and 4th. ſo that all the Iſſues that may be, are 
not comp2ehended in the Moꝛds of Purchaſe ; and there- 
foꝛe the Uo2ds (if he die without Iſſue) may 1 
operate ſo as to give the Father an Eſtate Tafl, fo2 the 
5th Son could not take as a Purchaſo2, becauſe it's only 
to the 1ſt. zd. 3d. and ath. Son; and then the Woz2ds, if 
he dies without Iſſue, then the Remainder over; ſo that as 
long as he hath Iſſue the Remainder can't take Effect; but 
here the Moꝛds are general, and take in all the Iſſues. 

The Cale of Popam verſus Bainfield tn Salk. 236. ts ill repozt- 
ed; fo2 the Book ſays it was a Deviſe to A. fo2 Life, Re- 
mainder to his firſt, and ſo to his tenth Son; but the mate- 
rial Wo2ds (and to all and every other Son) arc left out; 
but in Dyer 171. it is ſafd that an Jmplication ſhall never 
ride over an erp2eſs Limitation, and therefoze if an Eſtate 
is deviſed to A. f02 Life, and after to his firſt Son, and the 

eirs of the Body of ſuch firſt Son, and if A. die without 
iſſue, then over, in that Caſe A. ſhall not have an Eſtate b 


Implication, becauſe there is an expꝛeſs Limitation in Tat 


to his firſt Son. | 

Another Dbjeitton is, That this can't be a deſcriptio perſonæ 
as compzehending Male and Female. J anſwer it is a good 
Wozd of Purchaſe, by the plain Intention of the Teſtatoz. 
There was another Point as to the Croſs Remainders, but 
that is now out of the Caſe, and we are of Opinion the 
Siſters were only Tenants fo2 Life; ſo the Judgment was 


_ reverſed per totam Curiam. 
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THE 


T AB L E 


TO THE 


Common-Law Caſes 


of 7, 8, 9, Io, II & 12 Georgii I. 


Abatement, Vide Addition. 


1. O Pleas in Abatement. Vide 


Page 43 


2. Miſnomer pleaded in 


Abatement to an Inditment of 
Treaſon 84 
3. The Bail can't plead Miſnomer 
of the Principal in Abatement 
289 

4. For none can plead Miſnomer in 
Abatement but the Party himſelf, 
and that in ves perſona ibid. 
5. See a Scire Facias againſt the Bail 
of John, when his Name was Tho- 


as 113 
6. Note the different Effect of aba- 
ting or quaſhing a Writ of Error 


| 317 

7. Recuſancy pleaded in Diſability, 
not allow'd after a general Im- 
parlance | 43 
8. Where one of the Plaintiffs dies, 


if the Cauſe of Action ſurvive, 


the Writ or Action ſhall not abate, 
but ſuch Death muſt be ſuggeſted 


2. 


on the Roll, as per Stat. 8, 9 W. 3. 
Page 115 


Account. Vide Wager of Law. 


In Account againſt the Defendant 
as Bailiff ad Merchandizandum, Wa- 
ger of Law lies not 


303 
Inſimul computaſſent infra juriſdicti- 


onem, good, though the Cauſe of 


Ee e 


the Account is not ſo laid 77 


Acres. 


. Where the Acres mentioned in 


a Fine or Recovery, ſhall be taken 
according to common Computa- 
tion, and not according to the Stat. 
de terris menſurandis 276, 277 


Acetiam. Vide Aion 5. 
Actions i» General. 


An Action will not lie for Damage 
without an Injury 353 


2. Yet 


7 TABLE. 


— 
2. Yet twill liei in — Caſes for an 
Injury without any ſpecial Da- 


mage Vide Page 52 & 351, 272, 


275 


7. Two bound jointly in a Bond, 
and yet the Action brought againſt 


12 held well (Vide Deeds) Page 
242 


3. Asin Caſe for ſhutting one out of 8. Where an Action of the Caſe, — 


A Veſtry Room, who has a Right 


to be there 52, 351, Gr. 
4 Whether an Equitable Intereſt in 


the Plaintiff be a good Conſiderati- 


on to ſupport an Action at Law 41 


5. The Plaintiff may ſue out a Lati- 


tat before the Cauſe of Action, but 
can't declare till after it is accru- 
ed 343 
6. After a e for not decla- 
ring, the Plaintift may bring a new 


Action 306 
7. Where the Wife need als be 


joined in the Action with her Hus- 
band 3241 


en, Vide Aſuwpſit, Caſe, 8 
Debt, Notes promiſſory, & 


1. Where Money is to be paid on 


not Treſpaſs: (& e contra) is the 
proper Action 272, 275 
9. An Action on a Recognizance of 
Bail may be againſt both the Bail, 
or one only 295 
10. On an Indictment and Acquitral 
in B. R. no Action lies in the 
Marſhalſea for a malicious Proſecu- 


tion 307, 308 
Addition. Vide Abatement. 


1. Where Yeoman or Husbandman 
is a good Addition, &. 51, 52 


2. To the Addition of Yeoman the 


Defendant pleaded he was a Hor- 
ner, and held ill, for both are 
conſiſtent 5 


Adminiſtrato? * Adminiſtratlons. 


Bond at ſeveral Times, an Arion 


lies for the Whole on a Failure at 
an 77 one Time $6, 57 


here a Stranger to a Deed or 


* Promiſe may bring an Action 


.. thereon | 115 


3. In Covenant by two to two to 


pay by Moieties, the Action may 

be brought (by one) againſt one 

1866 Vide 242 

4 To an Action brought againſt a 

Common Carrier, Non afjuenyſet is 

no Plea 178 

8 Attachment for charging the De- 

fendant with too great a Sum in 

the acetiam, denied, becauſe the 

Defendant (if damnified) may 7 
his Action. 

6. In a tranſitory Action Wade by 

Special Original, the Venue may be 

. 23MIN =: I 226 

** | | 


1. In what Caſes an Adminiſtrator 
ſhall pay Coſts, &c. as in Trover 
on a Converſion in his own Time 

11 . 1908 

2, An Adminiſtrator declares againſt 
the Heir in the Debet G- Detinet, 
. held only a Fault in Form, &. 

| 6 

3. Where the Plaintiff muſt 8.85 
prerogative Adminiſtration, or 

take it in that Dioceſe where the 

judgment is enter'd, G. 244 

4. Plea by an Adminiſtratrix that 

he had no Aﬀets die impetrationis 
brevis orig, where the Suit was by 

Bill, is ill Nn 08 


. Admiralty, See Probibitian. 


Affeerment. Vide Amerciaments, 
aller 
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 Aﬀeerment. 


What it is, and how to be made, 
| Vide Page 298, 299, 301 


Affidavits. See Attachment. 
On Affidavits that the Defendant 


could not get his Witneſſes (who 


were Sick) at the Trial, the E- 


ſtreating a Recognizance was ſtay- 


2. 


4. 


5. 


ed, &c. 288 


On a Conviction of Perjury, the 


Verdict ſet aſide, becauſe Affidavits 
made that the Defendant could 
not get his Witneſſes ready 289 


Where a Negative Affidavit ſhall 


be preferrd to an Affirmative 81 
| os 


Agreements. 


. An Agreement impoſlible to be 


perform'd (at the Making) ſhall 
not prejudice any Perſon ' 51 


On a Disjunctive Agreement (to 


find Diet, @&*c. or pay 10/.) the 
Money brought into Court 305 


Alchouſcs, &c. 


Indicment for ſelling Ale, &. 


without paying the Duty, quaſh'd 
(for Incertainty) 38 
Conviction on Stat. 3 Car. for 
ſelling Ale without a Licenſe 174 
A Seſſions Order againſt the De- 
fendant's ſelling Ale, quaſh'd, be- 
cauſe the County was only in the 
Margin 309 
Note the Stat. 5, 6 Ed. 6. c. 25. 
has not given the Seſſions, or two 
pa Power to ſuppreſs Ale- 
ouſes at Diſcretion ibid, 
Before an Order to ſuppreſs an 
Alchouſe, 'tis neceſſary to ſummon 


4. Attachment againſt an Aſſociate 


7. A Bill to eſtabliſh a Modus amend- 


the Party, but not needful to ſet 


forth the Summons. in a ſubſe. 


quent Order Page 377 


Ambaſſadozs Set vants. Vide Arreſts. 
Amendments, Vide Records and 


Error 8. 


1. A Special Verdict amended 48 
2. In Covenant the Venire amended, 


after a Writ of Error brought 234 


3. Leave to amend a Declaration in 


Trover, and to add more Counts 
176 


for amending a Record after Mo- 
tion in Arreſt for the ſame Error 
226 


5. A Scire Fac. againſt Pledges in Re- 


plevin, is in Nature of a Declara- 
tion, and amendable 313 


6. An informal Iſſue may be amend- 


ed, but not where there is no Iſſue 
| 756 


ed on Payment of Coſts ibid. 


Amerciaments. See Cuſtoms. 


1. Infants, Eccleſiaſtical Perſons, Peers, 
Cc. not amerciable for not ap- 


pearing at Leets 297, 298, 3or, 
C. 


2. An Amerciament certain is in 


Nature of a cuſtomary Fine, and 


may be impos d by the Steward of 


a Leet, and need not be affeered 
300, 301 


3. Where an Amerciament is diſcre- 


tionary it ought to be affeered, but 
where 'tis aſcertained by the Cu- 
ſtom, there it need not be affeered 

. 301 


| Appearance, Vide Arreſts 


i Ape 
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1. The Father and Son bound (jointly) 
that the Son (an Apprentice) 
ſhould account, &c. each are 
bound Page 191 

2. An Apprenticeſhip of the Father 
makes a Settlement of the Chil- 


dren, tho he lodges, &c. in ano- 


ther Pariſh 
Atreſts, &c. See Attornies 6. 


1. Where one is in Cuſtody for not 
appearing to an Action, and alſo 
to anſwer an Information, the Com- 
mittitur muſt be on the laſt Recog- 
nizance 194, 196 

2. An Arreſt of an Ambaſſador's Ser- 
vant ſet aſide on Stat. 7 Aun. c. - 

2 

3. After an Arreſt the Plaintiff muſt 
Declare in two Terms, or the 
Defendant may have a Mit 


285 


3 
4. A Latitat may be ſued out before 
Cauſe of Action; but the Plaintiff 


can't Declare till after 343 
arreſt of Judgment. Vide Judgments. 
Aﬀault. See Treſpaſs. 
Allets. 


1. Of pleading no Aﬀets, &c. by an 
Adminiſtratrix. Vide Adminiſtra- 
tor, and pag. 288 


Allignees and atignments. 


1. In Covenant for not Repairing, 
brought againſt the Aſſignee of an 
Aſſignee, the Plaintiff need not 
ſer forth the intermediate Aſſign- 
ments 72 

I 


dy 1 Amr. c. 6. 


aflumplit. Vide 4 ion, Caſe. 


1. By the Endorſee againſt the Draw- 
er on a Note, by which he pro- 
miſed to account with J. S. for 

30 . Value receiv'd, and held good 
within 3, 4 Am. c. 85 362 

2. Againſt the Endorſor of a pro- 
miſſory Note, declaring that the 
Drawer fecit notam (in ſcriptis) not 
ſaying he ſigned it, yet held good 
within that Stat, 307. Vide Satute: 


Attachments. Vide Aion 5. Attor- 
ney 6, Coroner, 


1. In Reſcous an Attachment not to 
be granted 'till the Return of the 
Writ | 110, 342 

2. Attachment againſt Coroners and 
Officers of inferior Courts for Ex- 
tortion and Oppreſſion, &c. 95 

3. Againſt the Publiſher of a Libel 
on the Court of B. R. until he 
produced the Author 123 

4. For Extortion, and for forcing 
the Plaintiff to take leſs Damages 
than the Jury gave 189 

5. Againſt Pariſh Officers for a Con- 
trivance to ſettle a poor Boy, Oc. 

200 

6. Againſt a Gaoler for denying to 
return a Habeas Corpus, and extort- 
ing aNote from his Priſoner 226 


7. Againſt an Aſſociate for amend- 


ing a Record after Motion in Ar- 
reſt, Ge. ibid. 
8. Againſt divers for reſcuing a Pri- 
ſoner taken on an Eſcape Warrant 
240 
9. Againſt a Bailiff for taking in- 
ſufficient Bail. 283 


10. On a Motion for an Attachment, 
tho the Affidavits produced by the 
Plaintiff are full as to the Charge, 
yet if the Deſendant deny it by 

| as 
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as plain and poſitive Affidavits, 8. May be puniſhed for making up a 


no Attachment ſhall go, Page — 
9 
11. See an Attachment for taking a 
Priſoner on an Eſcape Warrant 
when he had a Day-Rule 80 
12. For withdrawing a Witneſs from 
giving Evidence at a Trial at the 
Aſſizes on an Information againſt 


Smuglers 81 
13. Againſt a Mayor for a frivolous 
Return to a Mandamus 336 


14. Againſt a Town-Clerk (i) for 
3 a Replevin to take Goods 
rom a Conſtable, diſtrain'd on a 
Conviction of keeping Dogs and 
Nets ad h 208 
15. For challenging an Array for 
want of Hundredors where the 
Rule was by Conſent, tho no ex- 


preſs Injunction therein not to 


challenge 245 


Attoznies. 


1. An Attorney attach d and order d 
to anſwer Interrogatoties for Male 
Practice ̃ 109 

2. An Attorney may be Bail if a 


Houſe keeper, &c. (tho contrary 


to the Rules) | 338 
3. An Attorney attach'd and order'd 
to deliver Deeds, &. tho' not 

- entruſted with them in the way 
of Buſineſs , 339, 340 
4. See want of an Original aſſigned 
for Error by Fraud of the Plain- 
tiff's Attorney 327 
5. A Warrant of Attorney may be 
filed any Time before the Defen- 
dant pleads 7 
6, See an Attachment for arreſting 
an Attorney who had brought his 
Writ of Privilege wes | 

7. But deny'd againſt an Attorney 
who had inſerted in the Aretiam 
more than due, Oc. 227 


Second Record Page 243 
9. May detain Papers till he is paid 
the Money for drawing them, Ge. 

| 306 

10. Where Deeds or Writings come 
to an Attorney in way of his Bu- 
fineſs, the Courts at Weſtminſter 
will compel him to redeliver them, 
on paying what is tax'd and due 
to him. And this, tho' he be no 
Attorney of Record of that Court, 
if he practice therein 340 


Averment. 


1. In Aſumpft ad Damnum 40ol. 
Defendant pleads the Statute of Li- 
mitations. Plaintiff replies he ſued 

| but a Latitat two Years before for 
1507. But not averring it to be for 
the ſame Cauſe; held ill tog 

2. In an Action on a promiſſory 
Note, the Plaintiff ſet forth that 
he demanded the Money de eodem 
C. (the Drawer) but did not ſet 
forth that C. drew the Note; yet on 
Demurrer held a good Averment 

3 307 
Avowyy. 


1. In an Avowry the particular Day 
of Entry, Ge was not ſet forth; 
yet held good 52, 53 

2, In EjeAment the Plaintiff muſt 
truly make out his Title, but fo 
much Strictneſs not required in an 
Avouwr 54 

3. Though the Leſſor in an Avowry 
ſnew that the Leſſee is a Diſſeiſor, 
yet the Contract between them is 
ſufficient to maintain an Action 


| 54 
Award. 


t. In Debt on Bond to perform an 
Award, where the Submiſſion was 
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An 


of Matters, ec. between the Plain- 
tiff and Defendant, on mrullum ar- 
bitrium pleaded, the Plaintiff ſhews 


an Award between the Plaintiff 


and Defendant and his Wife ; yet 
held good on Motion in Arreſt, 
7 - 4 Page 212 
2. Where an Award is good or not, 
tho not exactly purſuant to the 
Submiſſion Vide 212, 213 


Bail and Ball- Bonds. Vide Abate- 
ment 1. and Attornies 2. Capias 4. 


1. DAL, in what Method to be 
taken 188 

2. Bail are liable in B. R. where the 
Principal dies before the Return 
of the ſecond Scire Fac. 31 Vide 
340 

3. In Strictneſs they are liable on 
the Return of the Capias againſt 
the Principal 31 
4. It the Plaintiff proceed by Debt 
on the Recognizance, they may 
ſurrender the Principal within 8 
Days after the Return of the Writ 


340 

5. Tho the Principal be ſurrendred, 
and Notice given, yet the Bail 
muſt pay Coſts 'till the Bail piece 


is mark d; for the Plaintiff is only 


to take Notice of the Exoneretur 
enter'd thereon 282 


6. An if the Bail did not give No- 


tice, 'tis irregular, and can't be 
ſupply'd but by paying Colts 281 

7, Proceedings againſt Bail ſtayed 
for Irregularity, becauſe only four 
Days between the Teſte and Return 
of the Scire Fac. that had been 
brought by the Plaintiff's Execu- 
tor againſt the Principal 305 
8. How far, and in what Caſes Bail 
are bound, and how far favoured 
by the Court 32, 131, 340 


9. The firſt Man is only Bail de bene 
x - | 


» 


eſe, and Bail is not really given 
"till the ſecond Man enters into 
the Recognizance Page 188 
10. And tho this be done before di- 
vers Judges, it alters not the Caſe 
| ibid. 
11. On a Writ of Error pending in 
Cam. Scac. moved to ſtay Proceed- 
ings on a Scire Fac. againſt the 
Bail 129 
12. Pending a Writ of Error, the 
Proceedings againſt the Bail or- 
dered to be ſtayed, being moved 
before the Return of the ſecond 
Scire Fac. I: 130 
13. If the Defendants in the Sci. Fac. 
will confeſs Judgment, and enter 
into a Rule to pay the Debr, or de- 
liver up the Principal within four 
Days after Judgment affirmed, the 
Proceedings againſt the Bail to 
ſtay ibid. 
14. One ontlawed for a ſeditious Li- 
bel, may be bailed on bringing a 
Writ of Error 177 
15. Bail to the Action are not diſ- 
charged till a Committitur of the 
- Principal is entred 194, 196 
16. On a Scire Fac. againſt the Bail 
jointly, a ſeveral Judgment may 
be entred againſt each 199 
17. In C. B. there is but one Sci. Fac. 
againſt Bail, but there are two in 
B. R. and the firſt muſt be return d 
nihil before the ſecond iflues, &c. 
55 227, 340 
18. Bail, where they are diſcharged 
in B. R. on Surrender of the Prin- 
cipal before two Nihils return'd 
the Seire Fac. 340 
19. See Proceedings againſt the Bail 
ſtayed, for that the Plaintiff had 
declared for more than was in the 
Acetiam, Ofc. (227) 234 
20. Quære if Bail may be on a Re- 
cognizance of Bail by the Stat. 
3 Jar. c. 8. 1 
| 21, Pro- 
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21. Proceedings againſt the Bail ſet 
aſide, for that the Plaintiff died 

| before the Return of the Writ Page 
240 

22. See a Judgment againſt the Bail 
| ſet aſide on their Surrender of the 
Principal 280 
23. But Bail are not to be diſcharg'd 
on Surrender of the Principal, un- 
leſs an Exoneretur be enter'd on 
the Bail-piece 281, 340 
24. See an Attachment againſt a Bai- 
lift for taking inſufficient Bail 283 
25. An Action on a Recognizance of 
Bail may be brought againſt one 
or both | | 295 
26. A Recognizance of Bail taken in 
London, and a Scire Fac. thereon 
to the Sheriff of Middleſex, is good 
if the Recognizance be enrolled, 
GC. 290 
27. One of the Bail was a material 
Witneſs for the Defendant, who 
therefore movd that new Bail 
might be given, but deny'd 321 
28, Bail are to pay Coſts and Inte- 
reſt from the Time of the Judg- 
ment had againſt the Principal 
336, ſee 282 

29. Bankruptcy in the Principal ſhall 
not avoid a Judgment regularly 
obtain'd againſt the Bail. 348 
30. The Defendant bound in a Bail- 
Bond in quadrant libris: held good 
for 40 l. on the Stat. 28 H. 8. c. 10. 

| | 342 
31. In Debt on Aſſignment of a Bail 
Bond, the Proceſs of Arreſt, &c. 
muſt be ſet forth in the Declara- 
tion 78 
32. Where the Defendant muſt en- 
ter into a new Recognizance of 
Bail on a Writ of Error 79 
3. Bail for the Peace, &c. are not 
diſcharged on Appearance of the 
Principal, till a Committitur is en- 
tered on the Recognizance 194 


34- Nor are they diſcharged, though 
the Principal was taken from them 
by Proceſs of the Court; for they 
might have brought him up, and 
rendred him notwithſtanding Pag. 


| 195 
35. The Principal and Bail can't join 
in a Plea, nor in a Writ of Error 


290 

36. If thePlaintiff be in Holland, 2 
make Affidavit there, atteſted by a 

a Publick Notary, it ſhall be ad- 
mitted here, fo as to hold the De- 
fendant to Special Bail (u. the 
Stat. 12 Geo. 1.) 323 


Banktupts. 


1. A Farmer is no Trader within the 
Statutes of Bankruptcy 46, 48 
2. But if a Farmer or Inn-keeper buys 
great Quantities of Wool, Hops, 
Potatoes, &c. for Sale, aliter 48 
3. See the Stat. of Limitations plead- 
ed to an Aſſignee of Commiſſioners 
of Bankruptcy, and held well 171 
4. Bankruptcy in the Principal ſhall 
not avoid a Judgment regularly 
obtaind againſt the Bail on Stat. 
5 Geo. 1. c. 22 348 
5. If the Principal become Bankrupt, 
the Bail muſt ſurrender him before 
the Return of the ſecond Scire Fac. 


348 
Baron and Feme. 


1. After an Agreement between Hus- 
band and Wife to live ſeparate. 
the Court will not permit the Hu(- 
band to compel her to cohabit 22 

2. The Husband alone may have an 
Action for beating his Wife 26 

3. See on a Queſtion of Legitimacy 
of the Children debated, whether 
the Father was married to the 
Mother 180 

4. Per 


1 


"Tk TAHDL E, 


4. Per Cancellar, Where there is a 
Marriage, and afterwards a Di- 
vorce for Conſanguinity, &. it 
barſtardizes the Ifflve Page 182 

5. Where the Wife ſhall not be 
joined in the Action with her Huſ- 

ind Plaintiff 200, 342 

6. Where the Wife need not be join- 
ed with the Husband in the Acti- 
on | 342 

7. She ought not to be joined unleſs 
an expreſs Promiſe be made to 
her, or that the Cauſe of Action 
ariſes from her own Skill and 
Knowledge aco 

8. Where the Husband and Wife 

may declare ad dampnum ipſorum 


341 

9. The Husband has no Power to 

conſine her | 22 
Barratty. 


1. What Bartatry is 5 Fraud is Bar- 
ratry, but Negligence not 230, 
831 


Barriſtete at Law. 


1. A Barriſter at Law being joined 
with another, hath no Privilege 
to change the Venue 316 


Baſtards and Baſtatdy. Vide Ba- 
ron and Feme, 3 &. 4. 


1. AnOrder of Baſtardy removed by 
Certiorari, and quaſhd for not ſet- 
ting forth that the Party was duly 
ſummoned, (i. e. the Summons did 
not ſhew for what Cauſe he was 
to appear) 304 
2. The Juſtices of Peace have an 
original Juriſdition in Cafes of 
Baſtardy, and their Orders therein, 

if regular, are concluſive, yet if 

I 


irregular, a Certiorart ties, and they 
ſhall be quaſh'd Page 4 


3. A putative Father may be charged 


(by two Juſtices) with a Sum in 
Grofs, though ſeemingly contrary 
to 18 Eliz. c. 3. for they have 
Power to take Order for Relief of 
the Pariſh, as to what Charge it 
may ſuſtain, as well as what it 
has ſuſtained. ibid. 
4. Baſtard Children are to be ſettled 
whete born (Vide Pariſh Settle- 
ments 170 


awdy Houſes. Vide Slander, Ns 3. 
Bill of Exceptions. 
t. A Judge is not oblig d to ſign a 


Bill of Exceptions, unlefs offer d 
at the Trial, and drawn up ac- 


cording to the Minutes 221 
Bills of Exchange. 
1893 not 5 23 
1. Notice, muſt be * to the 
Drawer of a Bill of Exchange of 
the Bill's not being paid 43 


2. A Bill of Exchange cannot be made 
payable out of any certain Fund 
265, 6, 7 
3- The Words Value receiv'd are not 
' neceflary in a Bill of Exchange 
26 
4. See of Actions brought on bud 
miſſory Notes and Inland Bills of 
Exchange, Stat 9, tO. 3. c. 17, 
Ce. 307, 362, 373 
5. Sir, Tus ate to pay to Mr. I. (ſo 
much) out of the Money belonging to 
the Governor and Company of, &cc. 
is no Bill of Exchange; bat only 
a Direction to pay, &c. 265 


Bills of Mlddleſex. Vide Writs, &c. 
Bonds. 
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Bonds. Vide Bail, Cc. 


1. See Debt on a Bond for Money 
won at play, contra Stat. 9 Arn, 
c. 14. Page 57 vide 187 

2. A Bond executed by one at one 
Day, and by another at another 
Day, relates to the firſt Delivery ; 
aliter of Bail | 188 

3. The Father and Son bound joint- 
ly, that the Son (an Apprentice) 
ſhould account ; each are bound 

191 

4. Two were bound jointly, and 2. 
Action brought againſt one; held 
well, becauſe it did not appear 
that the other ſign'd and ſeal'd 
it; and if he did, yet tis not his 
Deed without Delivery 342 

5. Debt on a Bond of 3; Years ſtand- 
ing, on a Solvit ad diem pleaded, 
Payment is preſumed 278 

6. Quære if an Indorſement thereon 
by the Obligee, of Intereſt paid, be 
Evidence of ſuch-Payment 279, 

„ 77.3% 200 


Breach. See Caſe and Debt. 


1. The Breach may be aſſigned in as 
general Words as the Covenant 


is, and not neceſſary to aſſign it 


in the very Words, if it be the 
ſame in Senſe 231 
2. In Covenant that he would do 
nothing to moleſt, hinder, ec. 
in the quiet Enjoyment of Lands, 
& Breach that the Defendant had e- 
rected a Gate, per quod he was ob- 
ſtructed, &c. and on Error brought, 
held well aſſign'd, 318 


Baibery, Vide Corporations and In- 


did ment. 


1. A Mandamus to reſtore one to a 


6 g 3 


Corporation, disfranchiſed for Bri- 
bery Page 19, 20, 99 
2. An Information againſt one for 
Bribery and ill Practices in the E- 
lection of Burgeſſes, &c. 186 
3. Bribery is a ſufficient Cauſe to re- 
move one from his Office, even 
before Conviction ibid. 


Bzidges. 


1. An Information againſt a County 
for not repairing a Bridge 119 


WB2oakers, 


1. How Broakers were inſtituted in 
London in the room of Garblers of 
Spices, by Stat. 6 Arn. c. 16. 103 


Butroughs and Burgelſes, Vide 


* Corporations. 


1. By whom Elections of Burrough 
Magiſtrates are to be 210 
2. Trial at Bar denyed, becauſe'twas 
a Burrough Cauſe ibid. 
3. A Quo Warranto Information de- 
nied, for that there had been a 
peaceable Poſſeſſion of a Burgeſs 
14 Years | 286 
4. Election of a Burgeſs not quali- 
fied ſet aſide 35, 36, Oc: 


By-Laws, 


1. Debt on a By-Law for exerciſing 
the Trade of a Muſician in London, 
good, if exerciſed for Lucre 211 

2. Whether a By-Law of the Joiners 
Company, that whoever exerciſes 
that Trade ſhall be free of their 
Company, be good, and well re- 
turn d Vide 267, 268, Ge. 

3. A By- Law, which makes it penal 

for a Freeman to exerciſe any o- 

other Trade, entitles him to his 

Free- 
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Freedom in the Company of the 
ſame Trade Page 269 


Capias à Ca. Sa. See Execution. 


1. Teſtatum Capias founded on a 
A Capias iſſued before Judgment 
ſign d, is ill 189, 190 
2. Where judgment is the laſt Paper 
Day, it can't be ſign'd till the 
Quarto die poſt, and ſaid that in 
that Caſe no Capias can iſſue till the 
next Term, ſed Cur. contra (Vide 
Judgments) ibid. 
2. A Ca. ſa. and Fi. fa. taken out at 
the ſame Time, the Defendant be- 
' ing taken on the Ca. ſa. the Fi. fa. 
was quaſh'd 302 
4. A Capias againſt the Principal, 
and a Sci. fa. againſt the Bail, held 
to be irregular, becauſe only four 
Days between the Teſte 'and Re- 
turn a 305 
5. If more than the Sum due be en- 
dorſed on the Ca. ſa. that does not 
make the Writ void; for the Star. 
3 Geo. 1. only inflicts a Penalty if 
executed for more 198 


Cale. Vide Aion, Aſumpſtt, 
: Slander. | 


1. Caſe lies for keeping one out of 
a Veſtry Room, ſo that he could 
not be preſent at electing a Pariſh 
Officer | | 52 

2. Caſe for ſhutting out of a Veſtry 
Room held not good, becaufe not 

 ſhewn he had a Right to be there 

' 351 

Caſe by inſimul computaſſent inſra 

- . cho 1 Cauſe 

of the Account was not infra, &c. 


* 4. A Special Action of the Cafe lies 
for repreſenting a Tavern as a 
Bawdy - houſe 215 


5. Where an Action of the Caſe, and 

not Treſpaſs, is the proper Action 

Page 272, vide 275 

6. Caſe lies where Damages are con- 

ſequential to a lawful AR, ſee 272 

7. But where the original Act was 

a Tort in it ſelf, there Treſpaſs 

vi & armis is the proper Action 275 
See Treſpaſs. | 


Certiozarf, 


1. To a Certiorari on a Writ of Er- 

ror, Diminution may be certified 

31 

2. Where a Certiorari to remove an 

Indictment of Murder out of Wales 

is grantable or not. Vide 135 to 

146 

3. A Certiorars is no Writ of Right, 

but grantable or not at Diſcretion 

(Quere) 331 

4. A Certiorari granted to remove an 

Order of Commiſſioners of Sewers 

for turning out their Clerk 331 
Challenges. See Jurors. 


Charters. Vide Corporations, Cuſtoms 
and Pardons. 


1. Whether a Charter which re. 

grants Lands, &. to a Corpora- 
- tion ſurrendred, ſhall be both a 
new Creation and a Confirmation 


358 
Cheffer. 


1. Information for a local Offence in 
that City muſt be ſent by Mzti- 
mus to the Chamberlain of the 
County Palatine, to be tranſmitted 
to the Mayor, and after Trial the 
Chamberlain muft return it to 
B. R, 228 


Churchcs, 


— 


The 7 A B LE. | 


* 


Churches. Vide Union, Ge. 


1. In a Suit in the Spiritual Court 
for Seats in a Church, a Prohibi- 
tion awarded Page 338 


Churchwardens. 


1. On a Mandamus to ſwear a Church- 
warden, the Surrogate made an 
ill Return 325 

2. Toa Mandamus to ſwear a Church 
warden aon fuit electus is no good 
Return 380 

3. No Mandamus to new Church- 
wardens to make a Rate to reim- 


338, 339 


Commitments and Contempts. 
Vide Attachments and Coroners. 


Committiturs. Vide Bail, No 15, 
and 33. | 


Conditions pꝛecedent, &c. Vide Co. 


venants, Oc. 


burſe the old ones 


1. Where a Condition is in the 
Disjunctive, and one Part thereof 
is falſified, the Plaintiff muſt have 
Judgment 349 

2. The Nature and Difference of 
Conditions precedent, and of mu- 
tual Covenants Vide 40, 41 and 

| | 105 
3. In executory Agreements where 

the Plaintiff declares pro conſidera- 
tione inde ; the Word pro makes a 
Condition' precedent, and there 
neither Party can have an Action 
without averring a Performance on 
his Part 42 


Confeon. Vide Conviction. 


Conſpiracy, See {udiFment. 


1. In an Indictment of Conſpiracy 
to raiſe Wages, the Fact was laid 
in the Town of Cambridge, but not 

ſaid in what County that was; 
yet held good Page 10, 11 

2. That though it did not conclude 
contra formam ſtatuti (i.e, 7 Geo. 1. 
c. 13) yet held well, becauſe an 
Offence at Common Law ibid. 

3- Indictment for a Conſpiracy in 
giving a Man Money to marry a 
poor old Woman in order to 
gain her a Settlement 320 
Conſultation. See Prohibition. 

1. A Conſultation gives no new 
Power to ſue for any thing, but 
only to proceed on the very Libel 
already exhibited, 2 


Continuances. 


1. Continuances may be entred at 
any Time to entitle the Plaintiff to 
his Judgment 243 

2. In C. B. the Memorandum in 
the Declaration is always general, 
without referring to any Term, 
ſo that the judgment may be ſup- 
ported by an Original of a former 
Term, by entring Continuances 284 

3. Where Continuances are entred 
from one Term to another, no Ex- 
ecution can be prior to ſuch En- 


try 190 
Convictfons. 


1. On a Conviction of Forgery, a 
Rule to make up the Record in 
order to arreſt Judgment, was de- 
ny d 45 


2. Con- 


8 
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2. Confeſſion of the Offence of keep- 
ing a Greyhound, &c. is a good 
Conviction, tho' the Stat. 5 Ann. 
c. 14. direas it to be upon Oath 

Page 63, 64. vide 208 and 238 

3. The Defendant confeſs'd himſelf 
guilty of Perjury, a good Con- 
viction, and he was by the Court 
of C. B. ſet in the Pillory 179 

4. A Conviction of forcible Detainer 
was quaſh'd, the Verbs in the Ad- 
judication being in the Preter, 
when they ſhould be in the Pre- 
ſent Tenſe 65 

5. See divers Caſes of Removal from 
Offices in Corporations before, 
or without any Conviction 101, 

102 

6. On a Conviction by two Juſtices 
on 1 Geo. 1. c. 48. for deſtroying 
Fruit-Trees, the Judgment was [deo 
conſideratum, &c. without quod fo- 
risfaciat, yet good 175 

7. See a Conviction on the Stat. 
8 Ann. c. 9. for not aſſiſting an Ex- 
ciſe- Officer in weighing Candles 

319, 320 

8. Divers Objections to a Conviction 
of prophane Curſing and Swear- 
ing, on the Stat. 6, 7 V. 3. c. 11. 
over · ruled 366 


9. But a Conviction on an Informa- 


tion for the like Offence was 
quaſh'd 55, 58 
10. Convictions for ſelling Ale with- 
out Licenſe (Vide Alehouſes) and 
174 

11. In a Conviction on 1 Geo. 1. ſ«- 
pra. is not neceſſary to ſpecify 
the Puniſhment inflicted, &c. 175 


Copyholds, 8c. 


1. 2. Whether a Copyhold ſhould 
be taken by the Heir by Purchaſe, 
or by Diſcent. Reſp. by Diſcent 23 

2. For where two Rights meet in the 

I 


ſame Perſon, the beſt ſhall be pre- 
ferr'd | Page 23 
3. A Copyholder before Admiſſion, 
has neither jus in Re, nor jus ad 
Rem (Quere.) 352 


Cozoners. 


1. A Coroner being in Contempt, 
was committed 192 


Copponations, Vide Burroughs, Char- 
ters & Quo arrantots. ; 


1. Two Bailiffs arc of a Corporation, 
if ones makes a Leaſe of the Cor- 
poration Lands to the other, tis 

void 03 

2. Where, tho the Charter of In- 
corporation be ſurrendred, yet the 
Corporation is not diſſolved 358 

3. Whether the King can grant to a 
Corporation a Power to adminiſter 
Juſtice excluſive of himſelf ibid. 

4. Where by the Charter the Electi- 
on of a Mayor, & c. is to be on a 
certain Day, it can't be made on 
a Day after. Lide Stat. Geo. 1. 129 

5. Where the Election is to be by 
26 Burgeſſes, and one is unquali- 
fied, the Election is void 

6. But if one unqualified is elected a 
Common Council- Man, &c. with 
others that are qualified, it is void 
as to him only ibid. 

7. If there be a new Election, he who 
is qualified is duly elected, and not 
he who has moſt Votes next to 
him who is unqualified 37 

8. Bribery, a good Cauſe to remove 
one from his Office before Con- 
viction 186 


Coſts. Vid. Bail, Damages and Paupers. 


I. A Scire Facias in Error will not 
lie for Coſts, without ſhewing 
that 


* MAL 


that the Judgment was affirm'd in 
Cam. Scac, &c. 73 
2. No Coſts to be paid on a Writ of 
Error, where the judgment is re- 
verſed (Vide Statutes) 314 
3. Where a Writ of Error is brought 
and quaſh'd, &c, the Defendant 
ſhall have Coſts 316 
4. Where Coſts ſhall be paid by an 
Adminiſtrator, or not 108 
By an Attorney 306 
5. The Plaintiff is not to proceed in 
a new Ejectment before he pays 
the Coſts taxed on the firſt 225 
6. Where the Jury gave but 124. 
Damages, yet full Coſts awarded, 
notwithſtanding 22 23 Car. 2. c 9. 


| 371 

7. On a Bill to eſtabliſh a Modus, 
Leave given the Plaintiff to amend 
on Payment of Coſts 375, 6 
3. On Leave to amend a Venire after 
Error brought, the Plaintiff in the 
Original Action is not to pay Coſts 
(Nip, Che.) | 234 
9. An Attorney to pay Coſts and 
Damages for not delivering up 
Deeds he receivd on a Special 
Truſt, &c. 306 
10. Where the Fact laid in a Decla- 
ration (for Words) by way of Ag- 
gravation, as a Conſequence of the 
Words would bear an Action in- 
dependent of the Words, full 
Colts (hall be given; but not where 
the Words alone are the Giſt of 
the Action 372 


Covenants, 


Breach, 


1. In Covenant brought by the Aſ- 


ſignee of an Aſſignee, the Plaintiff 


need not ſhew the intermediate 
Aſſignments 72 
2. On a Covenant by two to two, 
to pay by Moieties, the Action 


Hhh 


Vide Aion 3. and 


may be brought againſt one of 
them Page 166 
3- Covenants to transfer Stock Vide 
Stat. 7 Geo. 1. Seſſ. 2. c. 1. Set. 8. 
(Vide South Sea Stock, G.) 40, 
42. 173, 232 

4. Covenant to pay all Taxes, Oc. 
on Lands, Rates to the Church and 
Poor are not within it 314 

5. Covenant for quiet Enjoyment, 
and that he would do nothing 
to moleſt him, what is a Breach 
thereof 318 
6. Covenant by Father and Son, that 
the Son, being anApprentice,ſhould 
account; the Action may be againſt 
both 190 
7. Where Covenants are both joint 
and ſeveral, the Ad ion may be 
brought againſt one or both 167 


Covenants mutual. Vide Condi- 


tions. 


1. What are mutual Covenants, 
and what not. Vide 40, 41, 69, 
70, 105. 294, 295 
2. Where Covenants are mutual, 2 
Requeſt to perform, or a Tender, 
is not neceſſary 173 
3. Tender of Performance how to 
be pleaded in ſuch Covenants 70, 
| 294, 295 
4. Mutual Covenants can't ariſe up- 
on a Deed Poll, (Quere) 4 

5. Covenant on a Deed Poll for 
South-Sea Stock 40, 68, 105, 218, 
292 


Curſing and Swearing, Vide Con- 
vidions 8 and 9. 


Cuſtoms. Vide London. 


1. Quere, Whether an ancient Cu- 
tom may be good againſt the 
King's Charter 291, 292 

2. Cu- 


FIE 


2. Cuſtoms, what are good or not, 
and how to be pleaded, G. Vide 
| Page 297 to 302 

Where an Amerciament is diſcre- 
tionary 'tis to be affeered, but 
not if it be aſcertained by Cuſtom 
301 


2 


Damages. Vide Coſts 6, Ge. 


1. DEEORE the Stat. of Glou- 
ceſter, no Damages were in 

any Real Action 25 

2. By the Stat. of Merton. c. 1. The 
Widow in a Writ of Dower re- 
covers the Value of her Dower in 
Damages from the Death of her 
Husband to the Day ſhe recovers 
(i. e. has Judgment.) ibid, 

3. Damages may be given to the De- 
fendant in Dower, altho he has 
pleaded uucore priſt, Goc. ibid. 
4. Damages for Words ſpoken, 
whereof ſome are not actionable, 
may yet be aſſeſs d entire 26 

5. Where the Jury may ſever the 
Damages for which the Plaintiff 
has declar'd entirely 78 
6. In Trover and Actions for Dama- 
ges only, no Leave to bring the 
Thing into Court, contra in De- 
tinue 176 
7. Where a Writ of Inquiry of Da- 
mages may be ſet aſide, and where 
not 197, 213 
8. Motion in Arreſt of Judgment, for 
that the Jury gave exceſſive Da- 
mages, denied 296 
9. In Treſpaſs for entring the Houle 
of one, and taking the Goods of 
another, ad dampnum ipſorum is ill 
3570. Vide Baron and Feme 

10. In Replevin no Stay of Proceed - 
ings on bringing in what is due 
for Damages 379 


Debt. See By- Laws, Award. 


1. Debt on a Bond given for Money 
won at Play (Vide Stat. 9 Anne 
c. 14.) Page 57 

2. Debt for keeping an Engine for 
deſtroying the Game on the Stat. 
8 Geo. 1. c. 19, Oc, 2238 

3. Debt on a Bond of 35 Years paſt, 
on Solvit ad diem pleaded, Pay- 
ment is preſumed 378 

4. Where a Note under Hand ſhall 
be no Diſcharge of a Debt con- 
trated before 290 

5. Debt will not lie on a promiſſo- 
ry Note, but Indeb. aſſumpſit will 

6. Debt on Stat. 6 Arr. c. 16. 7 
acting as a Broaker in London, 
without being admitted 103, vide 

411 

7. Debt on a judgment on a Recog- 

nizance of Bail may be brought 
againſt one or both 295 

8. In Debt by an Executor againſt a 
Sheriff for an Eſcape, Adminiſtra- 
tion muſt be taken in the Dioceſe 
where the Judgment was entred 


244 
Debet and Octinet. 


1. An Adminiſtrator declares againit 
an Heir in the Debet and Detinet; 
this is only a Fault in Frrm 356 

2. And no Advantage to be taken of 
it but on a Special Demurrer ibid. 


Declarations. Vide Aion, Amend- 
ment, Aver ment, Caſe, Covenant, 


Debt and Pleas. 


1. 'Tis not ſufficient to deliver a De- 
claration againſt a Priſoner to the 
Turnkey, unleſs it be firſt filed in 

227 

2. Pro- 


the Office 
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2. Proceedings againſt the Bail ſtay- 
ed, for that the Plaintift had de- 
clared for more than was in the 
Acetiam Billæ Page 234 

3. After an Arreſt, the Plaintiff muſt 

declare in two Terms, elſe the De- 
fendant may have a Superſedeas 306 

4+ But the Plaintiff may bring a new 
Action, for his Debt is not there- 
by loſt, but only the former Acti- 
on gone ibid, 

5. In Debt on Aſſignment of a Bail- 
Bond, the Proceſs of the Arreſt 
muſt be ſet forth in the Declara- 
tion - | 78 

6. So on a Bill of Exchange againſt 
the Drawer, it muſt ſet forth No- 
tice of Non-payment by the In- 
dorſor 43 

7. In Caſe for keeping one out of 
the Veſtry, the Declaration muſt 

| ſhew he had a Right to enter 355 

8. Where Husband and Wife may 
Declare ad dampnum ipſorum 34 
| vide 200 

9. By demurring to a Declaration, 
nothing is confeſs'd but what is 
well alledged therein 2 

10. Declaration by an Adminiſtrator 
againſt an Heir in the Debet and 
Det inet (Vide Debet, Fe) 356 

11. Declaration in Treſpaſs for break- 
ing the Houſe of one, and taking 
the Goods of another (Vide Da- 
mages 9 | 370, Oc. 

12. To leave a Declaration in the 
Office before the Eſſoin day, is a 
good Delivery 379 

13. But the Defendant's Attorney 
muſt have Notice of it in Writing 
before the Efſoin-day, or an I- 
parlance is of Courſe ibid. 

14. In Covenant for not repairing 
againſt the Aſſignee of an Aſſignee, 
the Plaintiff need not ſhew in his 
Declaration the intermediate Aſ- 
ſignments of the Leaſe 72 


15. If the Plaintiff alledges in his 
Declaration Indentur. fact. inter 
partes, 'tis ſufficient, and the Seal- 
ing and Delivery need not be 
ſnewn; for Indentur. fack. implies 
it Page 34 

16. The Agreement was in the Diſ- 
junctive, but the Declaration al- 
ledges the Breach in the Copula- 
tive, yet held good after TI | 

23 


17. Note, If on a Demurrer the De- 


claration appears to be bad in Sub- 
ſtance, no Implication in a bad 
Plea can mend it; aliter (it ſeems) 
after a Verdict 70, 71 
18. And where the Iſſue is immate- 
rial, the Defendant ſhall not take 
Advantage of a bad Replication, if 
the Declaration be good I74 


Deeds and (Uritings. 


1. Signing and Sealing does not make 
it a Deed, it muſt be delivered by 
the Party 242 

2. Where Deeds, &. are delivered 
on a Special Truſt, the Party can't 
detain them | 306 

3- An Attorney ordered to deliver 
up Deeds, &c. tho not intruſted 
with them in the way of Buſineſs 


339 
4. Of the Effect of a Deed Poll 41, 42 
Dcmurrers, V. Declaration, Iſſues, 4 


I. By demurring to a Declaration, 
nothing is confeſs'd but what is 
well alledged therein 354 

2. And no Advantage can be taken 
of a Fault in Form therein, but on 

a Special Demurrer (Vide Debet, 
E. 356 

3. Demurrer to an Indictment for a 
Riot for an inſenſible Word there- 
in, over- ruled as Surpluſage 327 

: "+ De 
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4. Demurrer to a Plea in Abatement 
of an Inditment of Treaſon, and 
no Time given the Priſoner to 
join therein Page 84 
5. The Condition being in the Diſ- 
junctive, the Defendant pleads Per- 
formance of one Part, which being 
traverfed, the Defandant demurs. 
The Traverſe is confeſs d by the 
Demurrer, and the Plea in that 
Part alledg'd being falſified, the 
Plaintiff muſt have judgment 349 
6. Demurrer to a Declaration in Co- 
venant, to pay Money for South- 
Sea Stock to be transferrd on 21 
Sept. & c. becauſe not ſhewn that 
the Plaintiff ſtaid to transfer it the 
laſt Hour of the Day, and Judg- 
ment pro Defendente 999 
7. Demurrer to a Seire Fac. againſt 
Pledges, which ſet forth a judg- 
ment recoverd againſt them in 
C. B. prout patet de recordo, when 
there was only a Tranſcript there- 
of there 314 


Defcent. Vide Deviſe and Heir. 


1. When two Rights meet in one 
Perſon, i. e. by Deſcent and by De- 
viſe, the Deſcent being the more 
Noble, takes Place 23 


Detinue. Vide Damages 6. 


Deviſe. Vide Legacies. 


1, Where Copyhold Lands deviſed 
ſhalt be taken by Purchaſe or De- 
fcent (Vide Copyholds) 23 

2, Where one may take a Fee-fimple 

by Deviſe, without the Word Heirs 

Vide 253, 254, Ge. 

3. In what Caſes Deviſees take E- 
ſtates for Life, with contingent 
Remainders ibid. &c. 

4. See and note the Learning of exe- 

I 


cutory Deviſes, and contingene 
and croſs Remainders Page 254 to 
| 360, and 381, 382 
5. An executory Deviſe to two, on 
Contingency of a third Perſon's 
dying in both their Life-Times, 
(Cams Iſſue) 346 
6. A Deviſe to one for Life, and af- 
ter his Death to the Iſſue of his 
Body, @c. is an Eſtate- Tail. But a 
Deviſe to one for Life only, and if 
he die without Iſſue, Remainder 
over, is only an Eſtate for Life 263 
7. A. deviſed his Meſſuage in H. to 
B. and his Heirs, and all the Reſt 
and Reſidue of his Lands to C. and 
his Heirs, B. died in the Liſe of 
A. Quere if this lapſed Legacy be 
by the general Clauſe carried over 
to C as reſiduary Legatee, or ſhall 
deſcend to the Heir at Law 221 
8. See a Deviſe of Gavelkind Lands 


208 


Diminution. Vide Certiorari 1. 
Dilcontinuance. See Error, 
Dliskranchiſement. See Corporation. 
Dilfreſſes. Vide Replevins. 
Dower, Vide Damages 2 & 3. 

1. Dower of three Tenements not 
good, by Reaſon of the Incertainty 
of the Word Tenement 255 


2. In Dower uncore priſt is a good 
Plea, where an actual Aſſignment 


is made 25 
Ejectment. 

| Hog | HE Method of Proceeding 

therein in B. R. 118 


2. Ejectment lies not of a Fiſhery, nor 
de piſcarie in ſuch River; but it 
| lies 


&a % 
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lies de (tanta) terra a coopert a 
age 277, 8 

3. In Ejectment Judgment can't be 
entred upon Confeſſion of the ca- 
ſaal Ejector 109 
4. Error in Cam. Srac. will not lie on 
a Judgment againſt the caſual E- 
jector 118 
5. The Plaintiff is not to proceed in 
a new Ejectment, before he has 
paid the Coſts tax'd on the firſt 225 

6, In Ejectment for Non-payment of 
Rent, the Plaintiff had Judgment, 
but Proceedings were ſtayed on 
bringing in the Rent and Coſts 345 

7. Where judgment in Ejectment is 
more than a Year's ſtanding, a 
Sci. Fac. mult be ſued, and Notice 
given 366 
8. On a Judgment had in Ejectment, 
the Defendant offered to deliver 
Poſſeſſion, on Condition of receiv- 
ing a Declaration, &c. 221 


Election of Officers. See Corporations. 


1. Where a void Election of one 
not qualified, was held good for 
one qualified 36, 37 

2. Of the Right of Election of Bur- 
rough Magiſtrates by Inhabitants 
and Out-dwellers 210 


Etroz. Vide Amendment 2. Eject- 
ment 4. 


1. Where a Writ of Error lies, or 
not 27, 28, 29 


2. On a Mandamus for an Archdeacon 


to be reſtored to a Seat in the 
Choir in Dublin, a Writ of Error 
will not lie 27 
3. On a Certiorars after a Writ of 
Error, Diminution was alledged 
and certified | 31 
4. A Writ of Error is brought by 


two, and one dies pending the 


Writ, how the Plaintiff may ſue 
Execution Page 108 
5. A Writ of Error is no Superſedeas, 
unleſs the Plaintiff in Error puts 
in Bail | 1.2228 
6. Pending a Writ of Error, Pro- 
ceedings againſt the Bail are ſtayed 
129,130 

7. A Writ of Error coram vobis is 2 
good Syperſedeas after tis allow'd 


147 
8. Where Error coram vobis lies, or 
not 147, 317 


9. Want of a Bill filed, aſſigned 
in Parliament for Error 283, 284, 
368 

10. After in nullo eſt erratum pleaded, 
is never admitted to amend gene- 
ral Errors 304 
11. On a judgment in Debt againſt 
two Defendants jointly, both muſt 
join in a Writ of Error 305 
12. No Coſts on a Writ of Error 
where the Judgment is teverſed 
314 

13. Judgment was againſt two, and 
a Writ of Error brought by one, 
was quaſh'd, the Defendant ſhall 
have Cots 316 
14. Where want of an Original was 
aſſigned for Error by Fraud of the 
Plaintiff's own Attorney 327 
15. A Writ of Error ſued and allow- 
ed before Execution ſerved is good, 
though the Plaintiff has no Notice 


373 
16. Whether want of an Original 


return'd by the Sheriff is Error, 


if one be filed on the Roll, and fo 
certified 30 vide 327 
17. Error for Variance between the 
Original and the Declaration; but 
on producing the Record 'twas 
right, but of another N* Roll 


242 


18. Error for that there being but 
one Defendant, the Plaintiff had 
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held 1% to be but Surpluſage Page 


377 
19. Error for that the Plaintiff had 
not ſet forth in his Declaration, 
that the Drawer of a Bill of Ex- 
change had Notice of the Default 
of Payment of the Indorſor 43 
20. On Motion to amend a Venire af- 
ter Error brought, the Defendant 
in Error ſhall not pay Coſts, un- 
leſs the Defendant will wave his 
Writ ; for then 'twill appear to be 
brought for this Fault, and not 
for Delay 234 


21. Where a Non prof. is enter d with- 


out a Msſericordia, tis no Error 

| 198 

22. Where Bail is required in Er- 
ror on a Recognizance of Bail Vide 


237 
23. Of Writs of Error to reverſe 
Outlawries Vide Tit. Outlamry 


24. Of Writs of Error to the King's 
Bench, ec. in Ireland Vide 1, 5, 6, 
| | 27, 184, Ge. 

25. Error from Ireland, if the Defen- 
nant does not appear at the Return 
of the Writ, tis no Diſcontinu- 
ance 184 

26. For he need not appear till Er- 
rors aſſign'd, and he may by Sci. 
fac. compel the Plaintiff * 


Eſcape TWlartant. 


1. One taken on an Eſcape Warrant 
after a Day Rule, detain'd 80 
2. Attachment againſt divers, for 
reſcuing one taken on an Eſcape 
Warrant 240 
3. A Judge of either Court, where 


the Commitment, Action, judg- 


ment, or Execution is, may grant 


ſuch Warrant 240, 241 


Eſtoppel. 


1. What ſhall be taken to be an E- 
ſtoppel or not Vide Page 33, 34, 
3235 324 

2. Parties to an Indenture are eſtop. 
ped to deny Eſſentials, but not de- 
ſcriptive Words, Go. 311, 312 
3. As if a Cloſe be demiſed, called 
Black Mead, the Party is not e- 
ſtopped to ſay tis Arable ibid. 


4. So if a Cloſe be demiſed contain- 


taining 200 Acres, he is not eſtop- 
ped to ſay it contains leſs or more 


| [ 
5. 'Tis a general Rule, that N:/ det 
is no good Plea to an Action 
founded on a Specialty, or on a 
Record, for there the Defendant is 
eſtopped, unleſs mix d with other 
Facts, as Fraud, &c. 324 
6. Where the Defendant covenants 
to perform all Covenants in a for- 
mer Leaſe, ec. (recited) he is e- 
ſtopped to ſay there were no ſuch 
Covenants in the former Leaſe, 


Ge. 34 
Evidence, Vide Witneſſes. 


1. Papers found in a Priſoner's Cu- 
ſtody read as Evidence againſt 


him 83, 89 


2. Parol Proof of what the Priſoner 
confeſs d before the Council, not 
admitted, except his Confeſſion 
were ſign'd 3g 

3. Where the Defendant may plead 
the general Iſſue, and give the Spe- 
cial Matter in Evidence 120 


4. Where a Plea is in the Aﬀirma- 


tive, the Proof lies on the Defen- 
dant 180, 181 
5. What comes after the per quod 
in Treſpaſs, muſt be proved 372 


6. Note 


2 
- 
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6. Note the Parſon's Evidence to 
prove a Woman a Concubine re- 
jected, for he would have married 
her himſelf Page 181 

7. &. If an Indorſement by the Obli- 


Term, yet it relates to the firſt 
Day of that Term (except as to 
Purchaſors) and the Execution 
ought to be teſted accordingly 

Page 310. Vide 225 C 189 


gee of Intereſt paid, be Evidence of 5. Error by two, and one dies pend- 


ſuch Payment, &*c. 279, 280 
8, See the Conſtruction of the Stamp- 
Act, 5, 6W. 3. Deeds not to be 
receiv'd as Evidence 'till ſtamp'd 
365 

9. An Anſwer in Chancery not to 
be Evidence at Law, either for the 
Party, or againſt a third Perſon 

| ior 

10. Nor any Proceedings in the Spi- 
ritual Court where the Title of 
Lands is in Queſtion ibid. 
11. An Exemplification of an Entry 
of Goods at Roterdam, no Evi- 
dence 75 
12. Yet a Copy of an Agreement in 
Holland, atteſted by a publick No- 
tary, good Evidence 322 
13. Cohabitation allow'd to be Evi- 
dence in favour of mg” 
180 


Exchange. Vide Bills of Exchange, 
Exciſe Officers. Vide Convickion 7. 
Exccution, Vide Error 4. Capias G- 


jeri Fac. 


1. Execution of a Criminal in Mid. 
dlefex, though the Fact committed 
in Eſſex | 94 

2. An Execution ſued before the De- 
fendant's Death, may be execu- 

ted after, without a Scire Facias 

225 

3. APriſoner is to be charged in Ex- 
ecution, within two Terms after 
judgment obtain'd, &. Vid. Judg- 
nents . 227, 236 

4. If judgment be fign'd after the 


ing the Writ, Execution may be 
without Sci. Fa, 108. Vide 225 
6, Execution of Goods ſet aſide, the 
Original Fi. Fa. being to a wron 
County 225. Vide i 


Executoꝛy Deviſe. Vide Deviſe. 
Executoz. V. Inventory and Legacies, 


1. An Executor was denied the en- 
larging of Time to plead, (the Rules 
being out) unleſs he would enter 
into a Rule not to plead any Judg- 
ments obtained after the Rules 
were out 308 


Wows, &c. Vide 
Words, © 


Expoſition of 


Extoztion, Vide Indiffments. 


1. Attachment againſt a Defendant 
for Extortion, in forcing the Plain- 
tiff to take leſs Damages than the 
Jury gave 189 

2. The like againſt a Gaoler for de- 
nying to return a Habeas Corpus, 
and extorting a Note from his 
Priſoner 226 


Faculties, 
1, A Faculty granted by the Arch- 
A biſhop need not be ſub- 
ſcribed or regiſtred by the Chief 


Clerk of the Faculties ; 'tis ſuffici- 
cnt if done by his Deputy 364 


Vide Words. 
Fee 


Falſe Latine. 


* a 


* 3 


F E. 


— 


Fee Simple. 


r. Where one may have a Fee Simple 
without the Word Heirs Page 253 


Felony, V. Indidments and Murder. 


1. Where Felony may be of Goods 


delivered, Oc. 74, 75, 76 
2. Felony can't be of Goods deliver- 
ed to a Carrier till the Special 
Truſt be determined - ibid, 
3. The Goods of a third Perſon ſtolen 
out of another's Shop, is not Felo- 
ny on the Stat. 10, 11 / 3. c. 3. 
WE. 165. Vide 370 


Feoffments. 


1. Where a Feofiment is to ſeveral 


_ Uſes, &c. the Reverſion in Fee to 
the Heirs of the Feoffor, his Heir 
takes by Deſcent; aliter in Wills 23 


2. See Feoffments pleaded 68, 292 


Fr᷑tert Facias, 
1. Where a Fieri Facias without a 
Tieſtatum is not good 282 


2. A Fi. Fa. and Ca. Sa. taken out at 
the ſame Time, if the Defendant 
be taken on the Ca. Sa. the Fi. Fa. 
ſhall be quaſh'd 302 
3. Indictment for a Reſcous, ſetting 
forth Ouod cam virtute brevis de 
Fieri Facias, and a Warrant iſſued 
thereupon, he levied the Goods, 
Cc. is ill, for the Fi. Fa. muſt be 
ſet forth at large 7 


Fines and Recoveries. 


1. Where Acres are mentioned in a 
Fine or Recovery, they ſhall be 
taken by common Compuration, 
and not by the Stat. de terris men- 
ſurandis 276, 277 
3 5 1 


Fo2cible Entry, &c. Vide Con- 
viction 4. and pag. 65. 


Foxgery. Vide ConviFions 1. 


t. See on an Indictment at the Aſſi. 
zes, a Conviction of forging the 


Stamps, but Judgment arreſted 45 
Gaming. 


I. EBT on Bond for Money 
won at Play. Vide Stat. 


9 Ann. c. 14. 57 
2. Information for Gaming on the 
ſame Statute . 


Game pꝛelerv'd. Vide Convicłion 2. 


1. See Goods replevied, though di- 
ſtrain d on a Conviction for keep- 
ing Dogs, Nets, Cc. not qualifi- 
ed 208 


2. See Debt on a Stat. 8, 9 Geo. 1. 


c. 19. for keeping an Engine to 
deſtroy the Game 238 


3. Upon a Conviction hereof before 
a Juſtice, any Perſon may have 
Debt for the Penalty ibid. vide 63 

Gaolcr. Vide Extortion 2. 

Garblers of Spices. Vide Brockers, 
| Gavelkind, 

1. On a Will of Gavelkind Lands 


cancelled, the Land to deſcend e- 
qually to Grandchildren 208 


Guardian, 
1. On a Habeas Corpus an Infant was 
delivered by the Court to its pro- 
per Guardian 214, 215 


Þabcas 


.  . - - 
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Habeas Cozpus, Vide Guardian. 


1. N a Habeas Corps by one who 
had been a Priſoner two 
Terms, and not tried, he muſt be 


diſcharged Page 5 
2.: Caſes of Perſons brought into 
Court by Habeas Corpus 214 


3. An Attachment againſt a Gaoler 
for denying to return a Habeas 
Corpus 226 

4. On the Suſpenſion of the Hab. Corp. 
Act, the Power of B. R. is re- 
{trained by particular Words 98 

5 A Habeas Corpus for the Wife, be- 
ing carried by her Husband by 
Force into the Mint 22 


Heirs, Vide Adminiſtrator 2. 


1. The Heir's Title by Deſcent is pre- 
ferable to that of Purchaſe, &c. 23 
2. A Feofſment to Uſes, the Reverſion 
in Fee, to the Heirs of the Feoffor, 
his Heir takes by Deſcent ; aliter 
in Wills and Deviſes ibid. 
3. Where a Reſiduary Legatee ſhall 
not take by the Will, but the 
Heir | 123, 124 
4- Whether a lapſed Legacy ſhall go 
to ſuch Legatee or the Heir 221 
5. Where one may take a Fee Simple 
by Deviſe, without the Word 
Heirs, &c. 253, 255, 256, 7, Oc. 
6. Where Iſſue of the Body is tanta- 
mount to Heirs V. Wills and Words. 


Pusband and life. Vide Baron and 
Tenne, and Habeas Corpus 5. 


Jeokails. 


1. A Verdict in the Debet and De- 
tinet, where it ought to be 

Detinet only, is aided by the Sta- 
tute | 356 


K k K 


2. On a Policy of Inſurance, the De- 
claration was Prod navis & bond 
ſubmerſa fuit, where only the Goods 
were inſured, yet held good, and 
the falſe Latin cured by the Ver- 
dict Page 389 


Indebitat. Aſſumpſit, 


1. An Indebitat. Aſſumpſit lies on a 
promiſſory Note, tho Debt will 


not. 373 


Indictments. V. Conſpiracy, Felony, 
Marder and Treaſon. 


1. An Indi&tment, if laid in the Diſ- 
junctive, is ill for Incertainty 330 

2. The utmoſt Certainty is required 
therein, ſo as a Conviction may 
be pleaded to other Actions, &. 
58, 296, 328 

3. Indictment for conſpiring to raiſe 
Wages, not concluding contra for- 
mam Statuti, yet held good, for 
Conſpiracy is an Offence at Com- 
mon Law 10 
4. Note, the Conſpiracy was laid in 
the Town of Cambridge, not ſaying 
in what County, yet held good, 
ibid. 

5. A bare Conſpiracy to do a law- 
ful Act, if to an unlawful End, 
is indid able, tho no Act done 321 
6. Indictments for Conſpiracies are 
never quaſh'd 321. See other Mat- 
ters of Conſpiracy ibid. 
7. Of calling over the Panel and 
Challenges, G c. in Indictments 
of High Treaſon. Vide 86 
8. Inditment for Piracy in finking 
a Ship, againſt the Maſter, &c. 66 
9. Indictment for Piracy on a Com- 
mi ſſion, according to the Stat. 28 
H. 8. e. 19. Vide 745 75. Oc. 
10. The Defendant being acquitted 
on two Indictments of Felony, &c. 
found 


E. 


found guilty on a third as a Cheat 


Page 77 


11. On an lndictment of Treaſon, 
the Priſoner before he pleads, &c. 
is to have his Irons taken off 82 
12. Note. the Exceptions to Layer's 
Indictment, and the Anſwers there- 
1 83, 84, Ge. 
13. An Indictment of Murder re- 
moved out of Wales, and tried in 
an Enzliſh County 135, 136 
14. Two indicted of Murder, one 
of them acquitted, and the other 
found guilty | 164 
15. An Indictment for ſtealing the 
Goods of a Perſon unknown 248 

| 165 

16. On Not guilty pleaded to ſuch 
Indictment, a Property muſt be 
prov'd in ſome Body 248 
17. One try'd and found guilty as 
Acceſſary to buying and receiving 
ſtolen Goods, tho the Principal 
being afterwards tried, was ac- 
quitted on the Stat. 5 Ann. c. 13. 
264, 265 

18. An Indictment quaſh d, it being 
Præſentat exiſtit Une (for Quod) 
billa eſt vera 296 


19. On an Indictment and Acquittal 


in B. R. no Action to be in the 
Marſhalſea, &c. for a malicious 
Proſecution 307, 308 
20. Indictment for ſecrering a Wo- 


man pregnant illegitimo fatu is ill 


336 
21. In an Indictment for a Reſeue, 
the Fi Fa. or Ca. Sa. &c. mult be 


ſet forth at large 357 
22. In Treaſon the Venire Facias, not 
to be read, &c. after a Verdict 91 


| Infants. Vide Guardian. 


1. An Infant Defendant was admit- 
ted ad proſequend. per prochein amie, 
yet good 25 

2 


2. See an Infant brought in by Ha- 
beas Corpus, and delivered to his 
Guardian, tho' objected he would 
take in Remainder, G. Page 214 


Jnfoumations. Vide Q Warramtor, 


and Gaming. 


1. Information againſt a Juſtice of 
Peace for ſending one to the Houſe 
of Correction without Cauſe 45 

2. An Information againſt a Juſtice 
of Peace, for not granting his 
Warrant; denied, and the Proſe. 
cutor order'd to pay Colts 337 

3. An Information lies againſt a Bur- 
geſs, for not taking the Oaths at 
the Time of Election 

4- Information for prophane Curſing 
and Swearing, and a Conviction 
thereon, quaſh'd 38 

5. Information againſt a Mayor, Oc. 
for taxing Men who did not live 

In the Corporation 114 

6. Information againſt the County, 
for not repairing a Bridge. 119 

7. Information againſt a Mayor, for 
Bribery and ill Practice in elect- 
ing an Officer 186 

8. Information againſt a School Boy 
for aſſaulting his Maſter 282 

9. Information againſt Overſeers of 
the Poor, for removing a Sick Per- 
fon | 326 


10. Information for a Libel laid in 


the DisjunRive, ( ſcripſit ſer ſcribi 
canſavit ) 1s ill 328 
11. See an Information againſt a 
Mayor, &-. for beating the Infor- 
mer, mov'd the laſt Day but one 
of a Term, but deny'd a Rule to 
hang over a Magiſtrate's Head for 


a whole Vacation 337 
Jnn-keepe r. 


1. An Inn · keeper may detain aHorſe 
| for 
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for only one Night's Meat, but 
cannot ſell him Page 172 
2. But if he gives Credit to the Owner 
for that Night, he ſhall not after- 
wards detain the Horſe 173 


Inquiry. Vide Writs. 


1. Where a Writ of Inquiry will 
or will not lie Vide 108 
2. Where it may be ſet aſide for 
Smallneſs of the Damages 196, 
197 
3. In an Action for Damages, the 
Jury (of Inquiry) may mitigate 
them, or find Part only ibid. 
4. But in Aſampſit on a Note for a 
Sum certain, or in Covenant for 
paying a Sum certain, there the 
Jury cannot mitigate 196, 197 
s. See a Writ of Inquiry granted to 
be executed before the Chief Ju- 
| fice, the Action being for 200000. 
240 
6. Motion to ſet aſide an Inquiry, 
becauſe executed before the Money 
became due 34 
7. A Rule to ſet aſide the Execution 
of a ſecond Writ of Inquiry, be- 
cauſe the Coſts not paid on ſetting 
aſide the firſt 213 


Jnſimul computaſſent. V. Accounts. 
Inventozp. 


1. An Inventory may be falſified at 
the Suit of a Legatee, but not at 
the Suit of a Creditor 168 
Ireland. Vide Error, 24. 

1. Where the Ordinary in Ireland 
may viſit a Royal Foundation there 
183 

2. Trover lies in B. R. here for a 
Converſion in Ireland 322 


z. See the Caſe of the King and 
the Archbiſhop of Armagh, on a 
Writ of Error from LJreland. Tir, 


King 
Iſſues. 


1. Where the Iſſue is immaterial; 
and where the Defendant ſhall nor 
take Advantage of an ill Repli- 
cation 173, 174 

2. An Informal Iſſue may be amend- 
ed, but not where there is none, 
or a void lſſue 376, 377 

3. What are good or ill Ifſues, &c. 346 
and of the Iſſue on ſolvit ad diem 

| ibid. 

4. Where the Iſſue will not end the 
Matter, the Plaintiff may take Ad- 
vantage of it by a Demurrer ibid. 

5. Where ſeveral Iſſues are joined, 
2 Verdict that finds the one and 
not the other, is not good 3 Vide 

ibid. 

6. Iſſue of the Body Vide Heir 6 

Judgments, Vide Error, and Juriſ- 


diJion 3. 


1. A Rule deny'd for making up a 
Record with an Arreſt of Jadgment 
on a Conviction of Forgery 45 

2, In Ejeciment Judgment can't be 
entred on a Confeſſion of the ca- 
ſual Ejector 109 

3. A Teſtatum Capias founded on a 
Capias which iflued before theJudg- 
ment ſigned, is ill 189, 190 

4. A Judgment given the laſt Paper 
Day, can't be (ign'd till the Quarto 
die poſt, which is out of Term ibid. 

5. A Sei Fac. againſt the Bail joint- 
ly, but a Several Judgment againſt 
each held good 199 

6. Though a judgment be regularly 
obtain'd againſt a Priſoner, he- 
muſt yet be charg'd in Cuſtody 

within 


. 
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within two Terms after ; and if he 
be charg d afterwards, the Court 
will diſcharge him with Coſts 

Page 227 


7. A Judgment ſet aſide, becauſe 


ſigned within four Days, i. e. be- 
fore the Quarto die poſt 237 
8. Motion to ſtay Proceedings on a 


Judgment, for that Part of the 


Money was paid, but denied, un- 
leſs the Defendant brought all that 
was due, Gc. into Court 236 
9. A judgment was given by a Judge 
of Aſſize, after he came to Town; 
but this was by Conſent 246 
10. A Judgment by Default is not to 
be impeach'd, where the Defendant 
made defence on the Writ of In- 
quiry 289 
17, See a Judgment againſt a Director 
of the Sonth-Sea Company ſet a- 
ſide, Gr. by Stat. 7 Geo. 1. c. 1. 5. 
291 

12. Motion in Arreſt of Judgment, 
becauſe the Jury gave exceſſive 
Damages, deny'd 296 


9 
13. A Judgment, when fign'd, ſhall 


relate to the firſt Day of the Term 
precedent (Vide 189, 190) 310 
14. Where the Rejoinder did not an- 
ſwer the Replication, the Plaintiff 
bad judgment, 343 


15. In Ejectment for Non - payment 


of Rent, the Plaintift had Judg- 
ment, but Proceedings ſtayed, &c. 
345 

16. Bankruptcy in the Principal, 
ſhall not avoid a Judgment regu- 


larly had againſt the Bail 348 


17. Where a Condition, @c. is in 
the Disjunctive, and one Part there- 
of fallified, the Plaintiff muſt have 
Judgment 349 

18, Where Judgment is had a- 
gainſt the Marſhal, the Profits of 
the Priſon ſhall be ſequeſtred, &*. 


350 
1 ; 


19. A Judgment ſhall not bevitiated 
for any Error in a Word of Sur- 
Pluſage | Page 377 

20, See Judgment ſet aſide on Pay- 
ment of Coſts, giving a new Judg- 
ment for Security, and pleading 
to iſſue immediately 289 

21. Iwo are jointly bound, the Acti- 
on was againſt one only; yet af- 
ter Verdict, if it appears not on 
the Record that the other deli- 
ver'd the Bond, the Judgment ſhall 
not be arreſted 242 


Juries. 


1. Where the Jury may ſever the 
Damages for which the Plaintiff 
has declared 78 

2. A Special Jury is to be by Con- 
ſent, and not to be challenged 245 

3. But ſee divers Precedents of Spe- 
cial Juries without ſuch Conſent 

247, 248 

4. The High Sheriff may return the 

| Jury, though the Under Sheriff be 
both Attorney and Bail for the 
Defendant 247 


5. If any lawful Objection be to the 


Sheriff, a Special Jury may be 
ſtruck by the Maſter without Con- 
ſent 248 


Jurisdidion. Vide Prohibition. 


1. All inferior JuriſdiQions ought 
to ſhew (in their Proceedings and 
Returns) that they have proceed- 
ed according to the Power they 
have by Law, or they ſhall be 
compell'd to it 4 

2. Yet an Inſimul computaſſent infra 
juriſdiFionem, held good, tho' the 
Cauſe thereof was not within the 
Juriſdiction 77 

3. AJudgment of an inferior Juriſdicti- 
on, Ideo conſideratum quod * 

6. U 
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eſt is good, though not ſaid quod 
forisfaciat Page 175 
4. A Prohibition to the Grand Seſſi- 
ons in Wales, for that the Defen- 
dant living in London, was ſerv'd 
with Proceſs of that Court, and 
not appearing thereon, his Lands 
there were ſequeſtred 374 


Jultices of Peace. V. Baſtards, Ge. 


1. Juſtices of Peace in their Orders, 
Gc. ought to ſhew they have pro- 
ceeded according to the Power 
they have by Law, or they ſhall 
be compell'd thereto 

2. An Information againſt a Juſtice 
for ſending one to the Houſe of 
Correction without Cauſe 45 


3. An Information mov'd againſt a- 


nother for refuſing to grant a 
Warrant, but denied, and the Pro- 
ſecutor order'd to pay Coſts 337 
4. And note, in judicial Acts by the 
Juſtices, all Things ſhall be in- 
tended regular till the contrary 


appear; but aliter of Miniſterial 
Atts, 


for there all muſt appear to 

be right 378 

See allo Poors Settlements, Seſſions, 
Alebon ſet, &c. 


King's Pꝛerogative, &c. 


1. I 2 Quare Impedit, Plenarty is no 
Plea to the King's Right 8 

2. The King cannot exempt in any 
Caſe where the Subject has an In- 
tereſt, & c. 19 
3. The King cannot be deveſted of 
any of his Prerogatives by the ge- 
neral Words of an Act of Parlia- 
ment | 6,8 
4. In other Caſes (i. e. not of Prero- 
gative) the King's Rights are no 
more favoured than thoſe of a 
Subject 8, 105 
5. Where an Ordinary may viſit a 


College, &c. tho of the King's 
Foundation Page 183, 184, Ge. 
Vide 367 

6. The King ſeiſed of the Advowſon 
of a Vicarage, and the Biſhop of 
the Advowſon of a Rectory near 
it; the King's Incumbent dying, 
the Biſhop united the Livings; the 
King preſents another Vicar ; and 
on the Biſhop's refuſing him, brings 

a Luare Imp. againſt the Biſhop, 
and Judgment pro Rege Vides, 7,8 

7. The King cannot pardon or re- 
leaſe any Rights of the Subject that 
are once veſted 105 
8. Nor will his Act of general Pardon 
releaſe any Duty given to the 
Subject on a penal Stat. 104, 105 
9. And it ſeems he can't pardon 
Burning in the Hand, &c. upon 


an Appeal (and 5 Rep. 50. contra | 


deny'd) 105 
10. See alſo the King's Power of re- 
leaſing or diſpenſing with Penal- 
ties f 12 to 19 
11. Q. If the King's Charter to the 

College of Phyſicians can exempt 

them from the Militia Service 

ibid. 

12. What Power the King has to 
grant Charters of Exemption from 
publick Services or Penalties of 


Statutes ibid. 
Latitat. Vide 1I7:r. 
Leaſes, 

I. HERE a Leaſe is to com- 


mence from a Day to 

come, that Day is excluded 54 
2. If the Leſſee enter before the Day, 
he is a Diſſeiſor ; and if he conti- 
nue in Poſſeſſion after the Day, 
tho by the Leſſor's Conſent, he is 
liable to Debt for the Rent arrear; 
for no Act of the Leſſee ſhall hurt 
the Contract, G c. 55 


LII 3. A. 


The TABLE. ö 


3. A Rector makes a verbal Leaſe of 


his Tithes for one Vear, at ſo much 
per Acre, the Leſſee lets them to 
the reſpective Landholders at 6d. 
per Acre more: Adjudg d the Leſſee 
is the Occupier of the Tithes, and 
not the Rector Page 61, 62 
4. Of Powers to make Leaſes, Ge. 
reſerv'd in Marriage Settlements, Cc. 
Vide 249 to 252, and Tit. Power 

5. Two hailiffs are of a Corporation, 
if one makes a Leaſe to the other, 
tis void 303 


Lects, Vide Amerciaments, and Quo 
Warrantos 2. 


. Legacies and Legatees, 


1. An Inventory may be falſified at 
the Suit of a Legatee, but not at 
the Suit of a Creditor 168 

2. Where a reſiduary Legatee ſhall not 
take by the Will, but the Heir 123 

3. & It a lapſed Legacy ſhall go to 
the reſiduary Legatee, or to the 
Heir at Law 221 


Libels. 


1. An Attachment againſt the Pub- 
liſner of a Libel until he produced 
the Author 123 

2. One outlawed for a ſeditious Li- 
bel may be bailed on his bringing 
a Writ of Error 177 


3. An Information for a Libel laid 


disjunctively, viz. Scripſit ſen ſcri- 
bi cauſavit, 18 ill 328 
4. For Libels in the Spiritual Court, 
and Admiralty Vide Prohibition 


Limitation of Actions. V. AF:ons and 
Pleadings, and Pag. 10, 171 


1. Thirty Years Poſſeſſion of a Cot- 
tage built on the Lord's Waſte, 


without Licenſe, is a good Title a- 
gainſt the Lord, G. Page 287 


London Cuſtoms, 8c. Vide By Laws 
and Sheriffs, 


1. The Court will not judicially 


take Notice of the Cuſtoms of 
London after a Sentence in the Spi- 
ritual Court 176 
2, Debt on a By-Law for exerciſing 
a Trade (i. e. of a Muſician) in 
London | 211 
2. 2. If a By-Law of the Joiners 
Company in London be good, and 
well return'd 267, 268, 9 


4. &. If one Free of the Merchant 


Taylors Company, but exerciſing 
the Trade of a Joiner, is oblig'd 
to be alſo Free of the Joiners Com- 
pany | ibid, 
5. How Broakers in London came 
to be eſtabliſhed on ſuppreſſing the 
Office of Garbler of Spices 104, 105 
6. All defamatory Words ſpoken in 
London, puniſhable by the Spiritual 
Court, may be try'd in London by 
the Cuſtom there 115 


Mandamus. Vide D Warranto 


and Returns, 


1. A Mandamus to ſwear a Mayor 
after Judgment of Ouſter 

againſt him, &c. 332 
2. A Mandamns to reſtore divers diſ- 
franchiſed for Bribery, &c. 19, 

| 20, 99 

3. On a Mandamus (by an Arch- 
deacon to be reſtored to his Seat 
in the Choir, &.) a Writ of Er- 
ror will not he — ay 
4. By Stat. 9 Ann. the Proſecutor 
may plead to, or traverſe the Facts 
in the Return of a Mandamus; and 
the other Party may take Iſſue or 
demur | 9 
5. A 
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5. A Mandamus to chooſe and ſwear 
a Mayor, ſhall be taken reddendo 
ſingula ſingulis Page 111 

6. A Mandamus was to chooſe and 
ſwear a Mayor, Cc. but a pe- 
remptory Mandamns denied 127 

7. A Mandamus to reſtore Dr. Bently 
to the Degrees, &c. he had taken 
in the Univerſity 2 148 

8. ©. If ſeveral Perſons may be join- 
ed in one Mandamus, to be reſto- 
red (admitted) &c. 209 

9. On a Mandamus to ſwear a Church- 
warden, the Surrogate makes an 
ill Return, & c. a peremptory Man- 
damus iſſued 325 

10. See a Mandamus granted after 
Judgment of Ouſter againſt the 
ſame Perſon on a Quo Warranto 

2 

11. A Mandamus to Juſtices of — 

to ſign a Poor's Rate 335, Vi de 
344 

12. A Mandamus to proceed to the 
Election of a Mayor 332, 336 

13. Mandamus to the old Church- 
wardens to deliver the Books to 
the new, denied 332 

14. Todiſtrain for a Poor's Rate 10 

15. To appoint Overſeers 39 

16. No Mandamus to compel new 
Churchwardens to make a Rate 
to re. imburſe the old ones 338, 

39 

17. Toa Mandamus to ſwear a FR 0 
warden Non fuit electus is no good 
Return 380, 325 

18. A Mandamus to the Chamberlain 
of London, to admit a Joiner to 
the Freedom of Merchant Taylor's 
Company, in London; he returns 
a By-Law, That whoever exer- 
ciſes the Trade of a Joiner, ſhall 


take his Freedom in that Compa- 


ny, and held well 267 


Marriage, &c. Vide Conſpiracy 3. 
| Q. Evidence, 


1. Of legal Marriages, Oc. Vide Ba- 
| ſtards and Baſtardy 
2, Of Marriage Settlements, Gc. V. 
249 to 252 

3. Of Power to make Leaſes, Gc. 
reſerved on a Marriage Settlement 
ibid. Vide Powers 


Mariners. 


1. Of Mariners Wages, on a Libel 
for them, a Special Contract was 
ſuggeſted, but a Prohibition to 


the Admiralty denied 379 
Marſhal of B. R. Vide Judgment 18. 
Page 350. 

Marſhalſea. 


1. On an JIrdeb. Aſſump. brought 
there, a bare Accounting together 
is ſufficient to give a Juriſdiction 
to that Court 77 

2. On an Inditment and Acquittal 

in B. R. an Ation was brought 
in the Marſhalſea for a malicious 
Proſecution, but on giving in Bail 
above, the Proceedings were (tay- 
ed 307 


Milttia, 


1. Whether Phiſicians are by their 
Charter exempted from finding 
Men or Arms to ſerve in the Militia 

12 
Miſnomer, Vide Abatement. 


Modus decimandi. Vide 1zthes. 


1. A Bill to eſtabliſh a Modus, pay- 


able on or about ſuch a Day, 
is 
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is uncertain, and therefore ill 
Page 373 


Money, Vide Debt and Payment. 


1. Where Money, &c. ſhall be 
brought into Court, &c. 

2. In Trover and Actions for Da- 
— no Leave for the Thing, &c. 
to be brought into Court, contra 
in Detinue 176 


3. In Replevin no Stay of Proceedings 


on bringing in what is due for 
Damages 279 
4. Motion to ſtay Proceedings on a 
Judgment, for that Part of the 
Money was paid, denied, unleſs 
the Remainder (with Coſts, Cc.) 
be brought into Court 236 
3. On a disjunctive Agreement to 
find Lodging, Diet, &. or pay 
10 l. the 10 l. was brought into 
Court 305 
6. Where Money is paid in Part on 
a Bond, tho expreſs'd as paid for 
Principal, it ſhall be apply d to- 
wards the Intereſt due 242 
7. Where Money is paid indefinite- 
ly, the Creditor has Election to 
apply it to what Debt he will 236 


Multiplicity of Suits. 


1. Where to avoid Multiplicity of 


Suits an Action will not lie 52, 352 
2. Where there is a Conteſt with a 
Corporation, the Matter ſhall be 
try d in an Information, to avoid 
a Multitude of Suits 114 


3. For tho a Verdict and Judgment 


ſhould be againſt a ſingle Perſon, 
it would not end the Conteſt as 
to the Reſt | ibid. 
4. Alſo in a Diſpute between a Pa- 
riſh and the County who ſhall re- 
air a Bridge, the Information 

all go againſt the County; for 

I 


tho' that Pariſh is not obliged to 


Repair, another might, which may 
be ſhewn by the former Pariſh 
Page 120 


Murther. Vide Iadict ments. 


1. See two Perſons indicted of Mur- 
ther, and one of them acquitted, 
tho' they were both doing an un- 
lawful Act 164. 


Mutual Covenants. See Covenants, 


Nil Debet. Vide Pleas. 
Mon compos, 


x. HAT Proof ſhall be al- 
lowed, or not, to make 
one Non compos 59 


Non pꝛoſ. & Monſuit. 


1. A Plaintiff ſuing in Forma pauperis 
is not to pay Coſts on a Nonſuit 

| 4+ 

2. The Declaration was with 25 
Counts, Defendant demurred to 
one of them, and Plaintiff joined, 
and had Judgment, and then enters 


a Non proſ. as to the other three, 


but without a Miſericordia, and in 
Error held not neceſſary 198 


Notes pꝛomiſſory. 


1. In an Action on 3, 4 4. c. . 
againſt the Indorſor of a promiſſo- 
ry Note, Fecit notam implies he 
igned it 307 


2. The Indorſee ſued the Drawer 


upon a Note, by which he pro- 
miſed to account with T. S. or 
his Order, for 501. Value receiv d. 

and 


c NF, Cn OR has 
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and held good upon the ſaid Sta- 
tute Page 362 
3. Debt will not lie on a promiſſory 
Note; but an Indeb. aſſump. will 


373 
4. See the Conſtruction of the ſeveral 
Statutes of promiſſory Notes, and 


Inland Bills ibid. 


Notice, &c. 


1. Notice muſt be given tothe Draw- 
er of an Inland Bill of Exchange 
not being paid by the Indorſee 43 

3. Notice muſt be given on a Seire 
Fieri Inquiry, of its being iſſued. 
Oc. 366 

3 A Writ of Error, ſued and allowed 
before Execution, ſerved is good, 
though the Defendant has no No- 
tice of it | 373 


Daths. Vide Aﬀidavits. 


I. HERE a Negative Oath 
W ſhall be preferr'd to an 


Aſſirmat ive 81 
2. Of taking the Oaths, ec. by Vir- 
tue of the Stat, 1 Geo. 1. c. 1. 45 


Obligations. Vide Bonds. 
Offices and Officers. Vide N 


[PF arranto. 


x. See divers Caſes of Removal from 
Offices in Corporations before Con- 
viction 101, 102 


2. None (in Corporations, G) who 


has been in Office one Year, ſhall 
be choſen into it the next 133 


Dpers of Juſtices. Vide Juſtices and 


Selſaons. 


Ozdinary. Vide King's Prerogative 


Duginals. Vide Phzlazers. 
Dverleers. Vide Poor. 
Outlawzy. 


1. See an Outlawry for High Trea- 
ſon revers'd for Error Page 26 

2, One outlawed for a ſeditious Li- 
bel bailed on bringing a Writ of 
Error Page 177 


Papiſts. Vide Recuſants. 
Pardons. Vide King, &C. 
Pariſhes. Vide Baſtards and Pariſb 


Settlements. 


I. HE Stat. for Relief of the 
Poor, extends to extrapa- 
rochial Places 39 


Pariſh Settlements. Vide Baſtard-, 
Seſſcons, &C. 


1. Payment of Taxes, though not 
charged perſonally or nominally, 
but only as Occupier of the Tene- 
ment, makes a Settlement 38 

2. What Reſidence of the Maſter 
gains a Settlement to the Servant 

50, 51 

3. A Servant, by living with one that 
is only a Sojourner or Viſitant, 
gains a Settlement 

4. An Apprentice having ſerved two 
Years in one Pariſh, was turn'd 
over to a Maſter in another Pariſh 
where he ſerv'd out his Time; he 
ſhall be ſettled in the Jait Pariſh 
| 168 

5. An Apprenticeſhip of the Father 
makes a Settlement of the Children, 
though he lodges, diets, Oc. in 
another Pariſh 28 
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6. A Servant is to be ſettled where 
he ſerves, and not where he is 
hired Page 60, 61. Vide 49 

7. Lawful Children are to be ſettled 
where the Parents were ſetled 169, 


but Baſtards where born 170 


8. A Servant may be ſettled where 
the Maſter had no Settlement 49, 

| 0 

9. An Apprentice hired as a Servant 
after his Maſter broke, makes no 
Settlement, unleſs the Indenture 
be diſcharged, Gc. 235 
10. Where the Husband may gain 


a Settlement by Marriage with his 


Wite 287 
11, The Settlement of a poor Man 
is where he dwells, and not where 
he works 308 
12. Yet his Settlement is where he 
ſerves, and has Board-wages, and 
not where he lodges, G 369 


13. See an Indiftment for a Conſpi- 


racy in giving a Man Money to 


marry an old diſabled Woman, in 


Order to charge the Pariſh 320 
14. Note forty Days Service under 
an Indenture, gains a Settlement 
235. Vide 49 and 61 

15. See an Information againſt the 
Overſeers and Juſtices, for remo- 
ving a fick Perſon 326 
16. See Orders of Removal quaſh d, 
becauſe the County was only in 
the Margin, or of what Age the 
Children were 309, 337 
17. No Complaint to the juſtices, 
unleſs made by the Churchwardens 
and Overſeers, can juſtify an Or- 
der of Removal 64 


18. Birth gains a Settlement in no 


Caſe (except Baſtardy) but where 
the Settlement of the Father or 
Mother is unknown; and then it 
gains it only till the legal Settle- 
ment is known A. 120, 170 

19. Tho' a Wife has a legal Settlc- 

2 


ment before Marriage, yet 'tis loſt 
by the Marriage Page 1 70, 
20. And on the Husband's Death, 
ſhe and her Children are to be 
placed where he was laſt ſettled 
| 170, 285 
21. Hiring a Servant in an extrapa- 
rochial Place is a good Cauſe with- 
in the Stat. to make a Settlement in 
that Town or Pariſh where the 
Maſter lives 
22. The Maſter has Lands in two 
Pariſhes, lives in one, but keeps 
Servants in the other; they are 
ſettled in the Pariſh where they 
ſerve, and not where the Maſter 
lives 61 
23. An Order for removing poor 
Children quaſh'd, not ſaying of 
what Ages they were 337 
24. An Order confirm'd on Appeal 
makes a good Settlement in the 
Pariſh appealing againſt all others 
| 201 
25. And the Order of Seſſions is pe- 
remptory, unleſs a Cauſe for re- 
verſing it appear therein 61 
26. If the Order of the Juſtices, or 
that of the Seſſions be affirmed in 
B. R. it concludes only the con- 
tending Pariſhes 50 
27. If a Contrivance be to ſettle a - 
poor Man after an Order quaſh'd 
in B. R. an Attachment will go 30 
28. And ſee Indictments for Conſpi- 
racies to ſettle poor Perſons frau- 
dulently, Ge. 320, 321, Ge. 


Parliament Privilege. 
1. How to proceed againſt Perſons 


having Privilege of Parliament 
228. Vide 20 


Paupers. 


1. A Pauper ſhall not pay Coſts on a 
Non- 


The 
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| Nonſuit, though an Eſtate fall to 
him afterwards Page 344 


Payment, See Money. 


1. Where a Sum of Money is agreed 
to be paid at ſeveral Times, an 
Action lies for the whole on a 
Failure at any one Time 56,57 

2. Money was paid on a Bond as 
Principal, yet taken to be in Diſ- 
charge of Intereſt 242 

3. Debt on a Bond of 35 Years ſtand- 

ing, on Solvit ad diem pleaded, 
Payment ſhall be preſumed 278 

4. Q. If an Indorſement of Intereſt 
paid be Evidence of ſuch Pay- 
ment 279 and 280 

5. Where Payment before the Day, 
is Pay ment at the Day 345 

6. See an Ejectment for Non- payment 
of Rent, and judgment thereon; 


but the Execution ſtayed ibid. 
Peers. 


1. Motion for a Peer to wave his 
Privilege, Oc. Vide 20, 21 


Perjury, Vide Afidavits 2. and 
Pag. 179. 


Philaz ers. 


1. After two Terms they will not 
make out an Original without Ap- 
plication to the Court of Chance- 


ry | 285 


Phyſicians. 


1. See the Expoſition of their Char- 
ters, Oc. 12 to 19. 


Piracy, Vide Indid ments 8, 9. 
and Pag. 76. 


Pleas, &c. Vide Abatement, Eſtoppel, 
Iſſues and Mandamus. 


1. Where a Plea need not conclude 
prout patet per recordum Page 30 
2. See Recuſancy pleaded in Diſabi- 
lity of the Plaintiff 44, 45 
3. Tender, how to be pleaded, and 
when to be made 69, 70, 71, 
218. 219, 292 

4. Where Nil debet may be a good 
Plea, and where it cannot 1Cc6, 

| 323 
5. The Statute of Limitations plead- 
ed 109. to an Aſſignee of Com- 
miſſion of Bankruptcy 171 

6. Where the Defendant may plead 
the general Iſſue and give the Spe- 
cial Matter in Evidence 120 
7. Non Aſſumpſit is no good Plea to 
an Action brought againſt a com- 
mon Carrier 178 
8. Where the Plea is in the Affirma- 
tive, the Proot lies on the Defen- 
dant 180 
9. Plea of Aſſets die impetrationit bre- 
vit original when the Proceedings 
were by Bill, is ill 288 
10. Where a Defendant ought to 
plead in Chief, &c. 289 
11. Cuſtoms, Gc. how to be pleaded 
297, 298, 300 

12. Nil debet is no good Plea to an 
Action of Debt on a Penalty (or 
Specialty) 323, 392 
13. A Plea not anſwering the Decla- 
ration is ill, &. 330 
14. So where the Rejoinder did not 
anſwer the Replication, the Plain- 
tiff had Judgment 343 
15. Of pleading, &c. to a Bond for 
Money won at Play Vide 57 
16. In a Quare Imped, Plenarty is no 
good Plea to bind the King's 
Right 8 
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17. In Dower uncore priſt is a good 
Plea, where an Actual Aſſignment 
is made | Page 25 

18, Collateral Matter pleaded to a 
Declaration where the Demand is 
ill ſet forth, may make it good 

| 356. Vide 70,71 

19. An Adminiſtrator did not ſet 
forth the Letters of Adminiſtrati- 
on; but the Defendant having 

. pleaded Non eſt faFum inteſtati, it 
made the Declaration good 306 

20. Where the Condition is in the 
Disjunctive, the Defendant may 
plead Performance of either Part, 
and if one Part be falſified in 
pleading, the Plaintiff muſt have 
Jadgment 34 

21. Where a Time and Place of do- 
ing is made certain by the Agree- 
ment, he who pleads a Tender 

- muſt alſo plead a Refuſal by the 
other ; and if he be not preſent, 
that muſt be ſhewn 106 

22. Plea in Bar that he gave a Note 

of 20. in full Satisfaction of the 

Debt, and on Demurrer held ill; 
for a Note fo given is no Diſcharge 
of a Debt or Duty 290 

23. After Not guilty pleaded, the 
Defendant can't juſtify or plead 


ſpecially 305 
24. Where Nil debet is a good Plea 
or not Vide 106, 323, 381, 


25. Treſpaſs for entring his Land, 
taking his Hops, and deſtroying 
his Poles ; Defendant juſtifies that 
the Ground was his own, and that 
he took the Poles damage feaſant; 
and on Demurrer adjudg'd for the 
Plaintiff ; for the Defendant can't 
juſtifyDeſtroying a thing diſtrain d 

| 2 

26. Where the Juſtification is — 4 


the Traverſe is immaterial 31 


27. Where Payment before the Day 


may be pleaded as paid at the 
Day Fe 345 
28. An Executor denied Time to 
plead, unleſs he would enter into 

a Rule not to plead any Judgments, 

c. | 308 

29. After in nullo errat pleaded, tis 
never allow'd to amend general 
Errors | 304 
30. Sunday is not reckoned one of 
the four Days Time to plead 21 
31. The Principal and Bail cannot 
joyn in a Plea 289 


Policy of Jnſurance, 


1. See an Action on a Policy of In- 
ſurance ſor a Ship loſt by Barratry 
or Fraud of the Maſter 230 


Pooꝛs Rates, bcc. 


1. A Mandamns to a Juſtice of Peace 
to diſtrain for a Poor's Tax (i. e. 
for a Quarter) 10 

2. The Poors Tax ought not to be 
made for a Year, but only from 
Quarter to Quarter ibid, 

3. The Stat. for Relief of the Poor ex- 

tends to extraparochial Places 39 

4. The Leſſee of Tithes, and not the 
Rector, is chargeable to the Poors 
Tax | 61, 62 

5. Covenant to pay Taxes on the 
Lands, Rates to Church and Poor 
are not Taxes on the Lands 314 

6. See Mandamnus's to Juſtices to ſign 
poors Rates 335, 344 

7. A Mandamus will not lie to the 
new Overſeers to make a Rate to 
reimburſe the old ones 358 

8. An Overſeer is not bound to lay 

out Money till 'tis raifed ; but if 
he does, he may make a new Rate, 
and reimburſe himſelf out of it 


339 
Poozs 
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Pooꝛs Settlements, Vide Pariſh 
Settlements. 


Powers. Vide Leaſes. 


1, A Power was by Marriage Settle- 
ment for Tenant for Life, to leaſe 
all, or any Part of the Lands at 
ſuch Rents, or more, as then let 
at. He leaſes the Manſion Houſe 
(which was never let), reſerving 
no Rent, and adjudg'd a void Leaſe, 
for his Power was only to let 
Lands then demiſed, and on which 
ſome Rent was reſerved Page 249, 

I 
Pꝛerogative. Vide King. 


Pꝛincipal and Intereſt. See Money. 
Paiſoners, V. Eſcape and Execution. 


1. In Treaſon, G&c. their Irons to be 


ſtruck off before they plead to the 


Indictment, G. 82, 91 
2. A Rule for their Friends and Re- 
lations to come to vilit them 86 


Pꝛibilege. V. Parliament and Peers. 
Pꝛochein Amie, Vide Infant. 


Pꝛokaneneſs, &c. Vide Convictions 8. 


and Informations 4. 


Pꝛohibition and Conſultation, 


1. In Error on a Libel for a Prohi- 
bition in a Suit for Tithes, Vari- 
_ ance aſlign'd between the Libel 
and the Plea * 
2. The Awarding Conſultation not 
only ſets aſide the Prohibition, 
but gives the Plaintiff in the Spiri- 
tual Court Leave to proceed there 
on his Libel 


3 
Nun 13. A 


3. The Alledging in the Declaration, 
that the Plaintiff in the Spiritual 
Court had proceeded there contra 
formam probibitionis, is but a ſup- 
pos d Contempt, and ſuggeſted 
only as a Ground for a Prohibi- 
tion Page 3 

4. And the finding or not finding of 
ſuch Contempt is altogether imma- 
terial ibid. 

5 Aud if the Plaintiff here will have 
any Advantage of the Defendant's 
Proceeding there after a Prohibi- 
tion, this being Matter of Evidence 
ſhould be prov'd at the Trial, and 
Damages then inſiſted on for fo 
doing ibid. 

6. A Prohibition to the Spiritual 
Court, the Defendant having gi- 
ven a Bond to deliver a Will 
which he got out of that Court 

327 

7. On Motion for a Prohibition, the 
Court will not take judicial No- 
tice of a Cuſtom in London after 
Sentence 176 

8. And after Sentence in a Court of 
Civil Law, nothing dehors the 
Libel ſhall be admitted to ground 
a Prohibition 194 

9. A Prohibition to the Spiritual 
Court on a Suit there for Seats in 
a Church 338 

10. On a Prohibition 'tis queried who 
is the Viſitor of Un:iverſity College 

in Oxon 267 

11. On a Libel in the Admiralty for 
Mariners Wages, a ſpecial Con- 
tract was ſuggeſted, but a Prohibi- 
tion was denied 7 

12. See a Prohibition to the Grand 
Seſſions in Wales, for that the De- 
fendant living in London, was ſer- 
ved with Proceſs out of that 
Court, and not appearing there- 
on, his Lands were ſequeſtred 


374 
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6 13. A Prohibition to the Spiritual 


Court, for Words ſpoken in Lon- 
don Page 114 


Pꝛomiſſoꝛy Notes. Vide Notes. 
Pꝛook. Vide Evidence and Witneſſes. 


Pꝛotectiong. 


1. One committed to the Fleet for 
ſelling written Protections 340 


Purchaſe, &c. V. Deviſe and Deſcent. 
Quare Impedit. 


1. | JLenarty is no good Plea there- 
P in, to bar the King's Right 8 


Quo Watranto's, Vide Burroughs 3. 
and Corporations 2. 


1. A 2uo Warranto Information for 
uſurping the Office of Mayor of 
Leſtwithyel 132 

2. Another againſt the Steward of 
a Leet for impanelling a Jury 
not duly ſummoned 135 

3. A Rule againſt divers claiming to 
be capital Burgeſſes, and another to 
be Recorder of Brecknock 165, 166 

4. See a Rule, &. againſt the Mayor 
and Common Council of Bedford 

36 

5. On that Information twas queried 
if the Verdict could be ſet aſide 

ſor Misbehaviour of a Juryman, 
and all the Judges of England di- 
vided 201, 2, 3 Oc. 

6. See two Rules againſt two Perſons 

. claiming to be Mayors, and others 
to be Capital Burgeſſes of Penryn 

215, 216 

7. An Information againſt Pindar 
for uſurping the Office of Mayor 
of Penryn | 234 


2 


8. The Defendant (Cracker) found 
guilty of uſurping the Office of 
Mayor of Tregony ſeveral Years, 
cc. fined 200 J. Page 285, 6 

9. An Information againſt the Mayor 
and Bailiff of Whitchurch as being 
a Non-reſident, and choſen by 

 Non-reſidents 35 

10. Note Quo Warranto Informations 
may be brought (with Leave of 
the Court) at the Relation of any 
Perſon defiring to proſecute by 
Virtue of 9 Arn. c. 20. Vide ibid. 


Recognizance. Vide Bail, and 
| Scire Fac. 


Reco2ds, 


1. CEE a Rule denied to make up 
a Record with an Arreſt of 
Judgment in Order to ſupport a 
Bill in Chancery againſt the Pro- 
ſecutor | 45 
2. See an Attachment againſt an Al- 
ſociate for amending a Record af- 
ter Motion in Arreſt for the ſame 
Error "230 


Recuſants. 


1. Of pleading Recuſancy in Diſabi- 
lity, and of Recuſants taking the 


Oaths 43, 44, 45, 381 
Regiſter. 


1. What is a good regiſtring of a 
South-Sea Contract within Stat. 7. 
Geo. 1. Sefſ. 2. c. 1. 173 


Remainders contingent, 8c. 


1. Of Croſs Remainders. Vide 254 
2. Where Deviſees ſhall take an E- 
ſtate for Life, with contingent 
Remainders, Oc, 253 
3. An 


r 
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3. An executory Deviſe to two on 
the Contingency of a third Per- 
ſon's dying in the Life of thoſe 
two (without Iſſue) Page 346 

4. See and note the Reſolution of 
the Court in the Caſe of contin- 
gent Remainders on a Deviſe 382, 

383, Ge. 


Rents. Vide Ejedbment 6. 


Replication and Rejoinder, Vide 


Plea 14. 


Replevins. 


1. See Goods replevied, tho diſtrain- 


ed on a Conviction of keeping 
Dogs, Nets, & c. not qualified 208 
2. In Replevin no Stay of Proceed- 
ings on bringing in what is due 
for Damages 379 
3. A Sci. Fa. againſt the Pledges in 
Replevin, is in Nature of a Decla- 
ration, and amendable 313 


Reſcous, Vide IndiFments. 


1. In Reſcous, &. an Attachment is 


not to be granted till Return of 
the Writ 110, 342 
2. An Attachment againſt divers, for 
reſcuing one taken on an Eſcape 
Warrant | 241 
3. In an Indictment for a Reſcue, 
the whole Proceedings, viz. the 
Fi. Fa. Cc. are to be ſet forth at 


large . 
Reſiduary Legatee. Vide Deviſe. 


Returns. Vide Reſcous 1. and 


riffs. 


1. Return to a Mandamns ſetting 
forth Articles for a Removal ad 
effedum ſequen is ill 102 


2. The Return to a Mandamus may 
be demurr'd to, or travers'd by 
9 Ann. c. 20. Page 113 
3. The Return to the Mandamus for 
reſtoring Dr. Bemly to his De- 
grees, Oc. 151 
4. Eight Days to be between the 
Teſte and Return of each Sci. Fa. 
againſt Bail Vide 31, 305, &c. 
5. A Capias againſt the Principal, and 
Sci. Fa. againſt Bail, held irregular, 
becauſe only four Days between 
the Teſte and Return ibid. 
6. The Return of a Sci. Fa. againſt 
Bail may be on a general Return, 
tho' the Proceedings againſt the 
Principal be by Bill, for it is an 
Original Suit, &c. 188 


Rights. Vide King 4- 


1. Where two Rights meet, the beſt 
is to be preferred 23 
2. A Copyholder, before Admiſſion, 
has neither jus in Re, nor jus ad 
Rem, (i. e. neither a Right of Poſ- 
ſeſſion, nor a Right of Propriety) 


| 353 
3. Of Rights and Remedies ibid, 


Scire Facias. Vide Bail 2, 7, 12, 
13, 16, &c. and Capras 4. 


6 1 Sci. Fa. will not lie for Coſts 


without ſhewing that the Judg- 

ment was affirmed in Cam. Scac. 73 

2. A Sei. Fa. for Coſts muſt always 
go into that County, where Exe- 
cution on the Original Judgment 
ſhould be made; but Debt on ſuch 
Judgment, or on a Recognizance, 
may be laid in any County ibid. 
3. A Sci. Fa. againſt the Bail of John 
when his Name was Thomas 113 
4. An Execution ſued out before the 
 Teſtator's Death, may be executed 
after without a Sci. Fa. 22 5 

5. 
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3. A Sci. Fa. againſt the Pledges 
in Replevin is in Nature of a 
Declaration, and amendable Page 

313 

6, A Sci. Fa, may be againſt the Bail 

_ jointly, and yet a ſeveral Execu- 
tion againſt each of them 199 

7. The Principal and Bail cannot join 
in a Plea to the Sci. Fa. 290 

8. Tenant for Life, Remainder to his 
Iflue in Tail, acknowledg'd a Sta- 
tute and died, a Sci. Fa. iſſued on 
the Statute againſt the Iſſue in 
Tail, and return'd Scire feci, if the 
Iſſue does not come in at the Day, 
he may be charged with the Exe- 
cution, and can no way avoid or 

ſet it aſide 113 

9. Proceedings againſt the Bail ſtay- 
ed, becauſe only four Days be-. 


tween the Teſte and Return of the 


Sei. Fa. brought by the Executor 
againſt the Principal 305 
10. There muſt be fifteen Days in- 
cluſive between the Teſte of the 
firſt and Return of the ſecond 
Sei. Fa. againſt Bail; and the firſt 
muſt be duly return'd before the 
ſecond is ſued out (and it ought to 
be four Days in the Office) — 7 
281 

11. Mov'd to ſet aſide Proceedings 
on a Sci. Fa. in which were many 
Raſures and Interlineations, but 
denied 243 
12. But if any material Alteration be 
made therein by the Clerk, Ge. 
after 'tis ſealed, this is a Miſde- 
meanor, and puniſhable 243 
13. A Sci. Fa. directed to the Sheriff 
of Midaleſex, will not lie on a 
Recognizance taken at a Judge's 
Chamber in London; but if it be 
enroll'd at Weſtminſter, the Party 
has Election 290 
14. If judgment in Ejectment be 
more than a Year's ſtanding, a 

"TN 


Sei. Fa. muſt be, and Notice given 
| Page 366 


Scire Fieri Inquiry. 


1. Notice muſt be given of executing 
a Scire Fieri Inquiry 366 


Servants. Vide Anreadions and 
Pariſh Settlements, and Juſtices. 


Sefſons Owers, Sc. V. Alebouſer, 
Apprentices, Baſtards, Juſtices, Pariſh 
Settlements, &c. 


7. The Seſſions have no Juriſdiction 


to indict for Forgery (by the Com- 
mon Law) | 321 
2. They have no Juriſdiction in Per- 
jury by the Common Law, but 
have by Statute ibid. 
3. They have Juriſdiction De con- 
ſpirationibus . ibid. 
4. A Seſſions Order againſt ſelling 
Ale, & c. quaſh'd, becauſe the Coun- 
ty was only in the Margin, and 
not in the Body of the Order 309 
5. The Stat. 5.6 E. 6. c. 25 has not 
given the Seſſions (nor two Juſti- 
ces) Power to put down Alehouſes 
at Diſcretion ibid. 
6. An Order for removing poor 
Children quaſh'd, . &c. becauſe 
their Ages were not ſhewn 337 


Sheriffs of London, &c. 


1. If Proceſs be directed to the She- 
riffs of London, and one of them 
dies, the Proceſs is gone, for both 
make but one Sheriff 304 

2. See 2 Sheriff ordered to return his 
Writ (aliter an Attachment, not- 
withſtanding an Injunction) 315 

3. An Attachment can't iſſue for a 
Reſcue till the Sheriff has return'd 
his Writ ITO, 342 

4. Where 
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4. Where the Sheriff is indifferent, 
a Writ is never directed to the 
Coroners F Page 193 
5. The High Sheriff returns-the Jury 
tho' his Under-Sheriff was both 
Attorney and Bail for the Defen- 
3 —qant . 247 
6. If any lawful Objection be (by 
Affidavit) made to the Sheriff, a 
Special Jury may be ſtruck by the 
Maſter, otherwiſe the Court will 
not ſlip the Sheriff without Con- 
ſent of Parties 248 


Stlander. 
x. For ſaying G. B. is the Man who 
kilPd my Hasband, Action lies 24 
2. So M. ſtole 4 Sheep of his, innuendo 
| the Defendant's, and it is not the 


. firſt he ſtole by a Hundred 30 
3. 80 he is a Raſcal, Villain, Liar, 


&c. ſpoken of a Juſtice of Peace, 


are actionable | 270 
4. So an Action lies for repreſenting a 
Tavern to be a Bawdy-houſe 215 
5. So he has the. Pretender's Picture 
in his Room, and I ſaw him drink 


his Health, &c. 283 
6. So for ſaying P. hath ſtole my 
Hens, &c. ide 571 


7. But not for ſaying I never came 
home and pox'd my Wife, becauſe 
meerly Negative 290 


Smuglers. 


1. A notorious Smugler diſcharg'd on 


a Habeas Corpus, becauſe not try'd 
within two Terms after the Indict- 
ment found 4,5 


South-Sea Stock, 8c. 


1. 4. having purchas'd Stock for 
5501. entruſts B. her Broker with 


another to perſonate A. and ſells 
the Stock to C. for 994 J. and ha- 
ving transferr'd it leaves the King - 
dom. A. hearing of the Fraud, for- 
bids C. to part with the Stock, but 
C. notwithſtanding ſells it to D. 
for 1090 J. and D. ſells it to E. 
for 1100 J. A. brings Trover a- 
gainſt C. and recovers 7501. Da- 
mages 9 
2. Stock muſt be aſſigned, or tend- 
red to be aſſigned, before the other 
Party is obliged to part with his 
Money 42 
3. Tenders, Transfers of Stock, Gc. 
when and how to be made, and 
how to be pleaded, &. 69, 70, 
71, 218, 292, 38t, Ge. 

4. See a judgment againſt a South- 
Sea Director ſet aſide 291 
5. See further of South - Sea Contracts, 


&c. 173, 218, 232, Ge. 
Stamp Duties, &c. 


1. On a Conviction of forging the 
Stamps, a Rule denied for ma- 


king up the Record with an Arreſt 
of judgment 45 


2. Motion to ſet aſide two Verdicts, 
becauſe the Diſtrings's were not 


ſtampd, &. but denied becauſe 
they were ſtamp'd before the Poſfea 


was brought in 226 


3. See an Expoſition of the Act 
5, 6 W. 3. c. 21. that Writings 


are not to be Evidence til ſtamp'd 
365 


Statutes. 
General Rules for expounding Statutes. 


1. Statutes are to be expounded by 


(the Rules and Reaſons of) the 
Common Law 8 


the Orders and Minutes, B. gets 


O O0 


2. The 
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2. The King can't be deveſted of any 
of his Prerogatives by the general 
Words of a Statute, Vide Page 6, 8 
3. Though the Words of an Act are 
general, yet to avoid an apparent 
Injury, they ſhall be ſpecially con- 
ſtrued | 7 

4. And the general Words of a Sta- 
tute may be qualified or reſtrained 
by ſubſequent Clauſes or Sentences 


5. The Hebeas Corpus AQ being ſu 
.. pended, the Court declared they 
had no diſcretionary Power to 
bail, &c. 96 
6. Where a Statute directs a Con- 
viction to be on Oath, a Confeſſi- 
on of the Offence is ſufficient 63, 
| . 47 


Particular Statutes explained. 


25, 


Stat. Merton, cap. 1. Of Dower 
| 315 


Stat. Glouceſter, c. 1. Damages 25, 
| Jer: 315 
Stat. 43 E. 1. c. 1. De terris menſu- 
randis 276, 7 


Stat. 15 R. 2. c. 2. Forcible Entry 65 
Stat, 1 H. 5. c. 5- Addition 52 
Stat. 3 H. 7. c. 10. Coſts, Oc. , 314 


Stat. 23 H. 8. c. 15, Paupers 344 
Stat. 25 H. 8. c. 22. Faculty 364 
Stat. 26 H. 8. c. 6. Wales 136 
Stat. 27 H. 8. c. 26. Wales ibid. 


Stat. 28 H. 8. c. 15. Piracy 74 
Stat. 34 & 35 H. 8. c. 26. Wales 136 
Stat. 5 & 6 E. 6. c. 25. Alehouſes 309 
Stat. 5 Eliz. c. 9. Perjury 179 
Stat. 18 Eliz. c. 3. Baſtardy 4 
Stat. 43 Eliz. c. 2. Poor 39, 344 
Stat. 3 Jac. 1. c. 8. Bail in Error 79, 

237 
Stat. 21 Jac. 1. c. 19. Bankrupts 49 
Stat. 16, 17 Car. 2. c. 8. Jeofailes 
| 198, 356 


Stat. 17— . 3. Churches united 
. 8 Page 6, 7 
Stat. 22, 23 Car. 2. c. 9. Of full Coſts 
; 371 

Stat. 6 & 7 W. 3. c. 11. Profane Cur- 
ling, Ge. | 58, 366 
Stat. 8 9 N. 3. c. 11. Vexatious 
Suits 113, 366 

| c. 17. Eſcapes by Marſhal 350 
Stat. g & 10 . 3. c. 17. Bills of Ex- 
change 373 
c. 25. Stamp- Duties 365 
Stat. 10 . 11. 3. e. 23. Felony 165 
Stat. 12 . 3. c. 3. Privilege of Par- 
liament | 226 
Stat. 3 & 4 Arn. c. 9. Promiſſory 
Notes | 362, 373 
Stat. 4 05 A. c. 16. Amendment of 
the Law 77, 198, 285, 303, 356 
Stat. 5 A. c. 14. Preſerving the Game 
| 63, 208 
264 

103 


: e. 31. Felony 
Stat. 6 Ann. c. 16. Brokers 


Stat. 7 Ann. c. 12. Arreſts Ambaſſa- 


dors Servants 288 
Stat. 8 Arr, c. 9. Duty on Candles 
319, 320 

Stat. 9 Aun. c. 14. Againſt Gaming 
| | Wy + 187 
c. 20. Quo Warranto, Ge. 
28, 113, 127, 133, 203, 209, 
210, 234, 350, Ge. 

Stat. 1 Geo. 1. c. 13. Popiſh Recuſants 


44, 45 


. 48, For preſerving Trees 


175 
187 
{Bankrupes 348 
Stat. 7G. 1. c. 13. Combination of 
Taylors | " I 11 
c. 28. South-Sea Directors 
| 291 
c. 29. Pardon 103 
Stat. 7 G. 1. Seſſ. 2. c. 1. Regiſtring 
Contracts 173, 232 


Stat. 8 


Stat. 3 Geo. 1. c. 15. Sheriffs 
Stat. 5 G. 1. c. 24. 
Stat. 6 G. 1. c. 22. 


= 
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Stat. 8 G. 1. c. 19. Preſerving the 

Game Page 238 

Stat. 9 G. 1. c. 1. Suſpending Habeas 

Corpus 96 
See alſo Stamp-Duties. 


Summons. See Alehouſes and Juſtices. 


. 1. Where a Summons muſt be ſet 


forth in the Order of Juſtices, &c. 

| See 3, 309, Oc. 

2. If the Defendant be not ſummon- 
ed *tis a Misbehaviour in the Ju- 
ſtices, for which an Information 
lies | 378 
3: An Order of Baſtardy quaſh'd for 
not ſetting forth that the putative 
Father was ſummoned 3 


Sunday. 


1. Tho' Sunday is included in No- 
tices for Trials, Sc. yet tis not 
included in the four Days Rules to 
plead, G c. (Salk, 624. contra) 21 


Surpluſage. 


1. An inſenſible Word, if Surpluſage 
ſhall not vitiate an Indi&ment, 
c. 127 

2. And where the Error is in a Word 
of Surpluſage, it ſhall not vitiate 
a judgment 377 


Taxes. 


1. ATES to Church and Poor 
are not to be eſteemed Taxes 


on Lands 314 


Tender. Vide Pleas, South-Sea Hoch 4. In Treſpaſs quare elauſum fregit, 


2 and z. 


1. Tender, how to be made or 
pleaded. Jide 69, 70, 71, 218, 
219, 292 


2. Where a Time and Place is a- 
greed on by the Parties, and they 
both meet, he who pleads a Tender 
muſt alſo ſhew that the other re- 
fuſed, Oc. but if one of them is 
not there, that muſt be ſet forth 
by the other, and that he was 
there & obtulit 106. vide Page 70, 


71, 219, 292 
Trades. | 


1. Muſick is no Trade, but a Science 
(Vide Debt) 211 


Traverſe, See Pleas. 


1. The Proſecutor may plead (de- 
mur) to, or traverſe the Facts in 
the Return of a Mandamus 28, 113 


Treaſon, Vide IndiFments and Out- 
lawry, 


1. One attainted thereof, and exe- 
cuted in Middleſex, tho' the Facts 
laid in Efex 94 

2. An Intention to levy War is an 
Overt Act to kill the King 92 

Vide Of Challenges, & c. 86 


+ Treſpaſs. 


1. See an Action of Treſpaſs laid with 
à Converſion 217 


2. Where the Original Act was a 


Wrong in it ſelf, there Treſpaſs 
vi & armis lies 275 
3. But where an Injury is in Conſe- 
quence of a lawful Act, it muſt be 
Treſpaſs on the Caſe 272 


and all local Actions, the Plaintiff 
can't prove a Treſpaſs any where 
but where 'tis laid in the Declara- 
tion, nor lay it any where but 


where done 322 
| 5. Treſ- 
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5. Treſpaſs for entring the Houſe of 
A. and taking the Goods of B. 
add dampnum ipſorum; after a Ver- 
dict and entire Damages, the Judg- 
ment was arreſted 370. vide 165 
6. Treſpaſs on the Caſe for deſtroy- 
ing the Plaintiff's Common in fix 
Acres, a Juſtification in three Acres 
only, is il! ; 120 
7. Treſpaſs againſt two, for taking 
Cattle and converting them, one 
ſuffers Judgment by Default, the 
other juſtifies by Diſtreſs for Rent 
due to him who ſuffer d Judg- 
ment; and to the Converſion 
pleaded the Plaintiff's Licenſe to 
fell ; which is found for him: The 
Plaintiff now can't have any Be- 
nefit of the Judgment, for it does 
not appear he had any Cauſe of 
Action 218 


Trover, c. Vide Treſpaſs. 


In Trover and Actions for Dama- 
ges no Leave to bring the Thing 
taken into Court 3 
An Action of Trover lies here for 
a Converſion in Irelanc 322 
3. For the Plaintiff may lay the Con- 

verſion here, and prove twas done 

in Ireland; but this is otherwiſe 

in local Actions 322 
4. In Trover the Converſion is the 
Point in Iſſue, for which a certain 
Time and Place muſt be alledged 


211 477 
5. See Trover for South-Sea Stock 


tranferr'd to the Defendant by one 
who perſonated the Plaintiff 9 
6. In Trover for a Horſe, if the Inn- 
keeper ſeize for ſeveral Nights, 
tis Evidence of Converſion 

7. Tho he may detain a Horſe for 
one Night's Meat, yet he can't ſell 

- - it and pay himſelf ; if he does tis 
a Converſion 173 


2 


172. 


8. In Trover for a Ring, mov'd to 
bring it into Court, deny'd ; but 
Leave was to amend the Declara- 
tion Page 176 


Trial, Vide Sunda. 


. A new Trial is never granted in 
another Term after ſigning the 
Judgment | 2864 

. Motion for a new Trial, becauſe 
the Jury found a General Verdi& 
by the 1 Direction, and that 
he refuſed to ſign a Bill of Excep- 
tions, but denied, becauſe not 
made before the Judgment ſigned ; 
aliter would have granted it 220 
3. On an Indictment for Smugling, 

@c. the Trial is to be within two 
Terms after Commitment 5 
4- On Affidavit of the Indiſpoſition 

of a Witneſs, the eſtreating a 

Recognizance to try an Indict- 

ment was ſtayed on paying Coſts, 

and entring into a new Rule 288 


Tythes, V. Prohibition 1. Leaſes 3. 
Poors Rates 4. 


1. A Modus payable on or about 
ſuch a Day is not good, for the Day 
muſt be certain, G. 373, 376 
Uariance. 
1. IN Error here from the King's 
Bench in Ireland, on a Libel 
for a Prohibition in a Suit for 
Tithes, Variance was pleaded be- 
tween the Libel and the Plea, but 
over-ruled (Vide Plea) 1, 2, Ge. 
2. Variance between the Original 
and Declaration, alledg'd twas 


Right, only the Nꝰ Roll miſtaken, 
and therefore Judgment affirmed 


243 
QUenire, 
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Qenire. 


1. On Leave to amend a Venire after 
Error brought, the Plaintiff in 
the Original Action is not to pay 
Coſts Page 234 


Genue. Vide Barriſter. 


1. In a Tranſitory Action by Special 
Original, the Venue was changed 
228. Lide 316 

2. A Barriſter or Attorney join d 
with another, has no Privilege to 
change the Venue 316 


Uerdict, Vide Tryal. 


1. See a Special Verdict amended on 
paying Colts 48 
2. 2. If a Verdict on a Quo Mar- 

ranto Information could be ſet 
aſide for Misbehaviour of a Jury- 
man, (and note all the Judges of 
England were divided on the Point) 

20, 202 to 208 

3. A Verdict given on good Evi- 
dence, and ſo certified by the 
Judge, ought not to be ſet aſide 

134 

4. Where the Defendant is acquit- 
ted in any Caſe on a criminal 
Proſecution, it ſhall not be ſet 
aſide 208 

5. Motion to ſet aſide a Verdict be- 
cauſe the Agreement was in the 
Dis junctive, but ſet forth in the 
Copulative, denied 239 

6. Where ſeveral Iſſues are joined, 
a Verdict finding one, and not the 
other, is ill, (pro toto) 3 

7. A Verdict amended by the Notes 
of the Clerk, and Proof of the 
Matter given in Evidence, on pay- 
ing Coſts 49 


8. Motion to ſet aſide two Verdicts, 
becauſe the Diſtringass were not 
ſtamp'd, but denied (Vide Stamp- 
Duty Page 226 

9. Where Words may be taken in 
a doubtful Senſe, they ſhall be 
taken in that which will ſupport 


the Verdict, &#c. 240 
10. Words that are falſe Latin are 
cured by a Verdict 380 


Ueſtries. Vide Caſe t and 2. 
Uiſitoz. Vide King's Prerogative 5. 


1. In a Prohibition, 'twas queried 
who was Viſitor of Univerſity Col- 


ledge in Oxon | 367 
2. Where the Ordinary may viſit a 
Royal Foundation 183 


Union of Churches. Vide Xing 
Prerogative 6. 


Univerſity Degrees. Vide Man- 


damus 7. 
Ates. Vide Feo 1. 
Hager of Law. 


1. IN Account againſt one as Bai- 
liff ad merchandizandunm, Wa- 

ger of Law does not lie 303 
2. But if Account be againſt one as 
Receiver, if the Plaintiff does not 


ſhew by whoſe Hands, it wilt 


lie ibid. 
- Wales. 


1. Indictment of Murder remov'd ove 


of Wales, and try'd in an Exgliſb 
County 135, 136, Cc. 
2. Yet ſee a Certiorari denied for 
removing Inditments of Murder 
out of Wales. 146 


P p p 3. Pro- 


— 22 e 46a »„— ad, 


"Tre TABLE. 


g. Prohibition to the Grand Seſſions 
there, for ſequeſtring Lands there 
on a Proceſs ſerved in London 


| | Page 374 
Warrant of Attomey, Vide Ae- 


formes. 


- Plaintiff's Attorney is to file his 
Warrant the Term he declares, 
yet if he does it before the De- 
fendant pleads, 'tis well 77 


Wills, Vide Deviſes and Legacies. 


1. Words in Wills are to be taken 
in that Senſe as is conſiſtent with 
Reaſon : 60 
2. See the Rules of Conſtruction of 
Words in Wills 123, 4, 5 
3: A Will of Gavelkind Lands can- 
cell'd by the Teſtator 208 
4. Prohibition to the Spiritual Court 
on a Suit there upon a Bond 
given to bring in a Will, they 
had delivered to the Obligor 327 

5. Though a Teſtator does not diſ- 
poſe of his Eſtate with that Pru- 
dence another might, yet tis no 
Proof of his being Non compos 


59 


1. Objection to a Witneſs that was 

to get by the Event of the Cauſe, 
; 1 a i 

2. The Eſtreating a- Recognizance 

ſtayed, for that the Defendant 

could not get his Witneſſes (be- 

ing Sick) at the Trial 288 


3. So a Verdict on an lndictment of 


Perjury ſet aſide on Affidavits made 
that he could not get his Wit- 
neſſes ready | 28g 


1. Though by the late Statute the 


60 


4. The Plaintiff moved to have 
Witneſſes (Seamen going a long 
Voyage) examined at a Judge's 
Chamber, but denied, becauſe he 
might have brought on the Trial 
when he pleaſed Page 325 

5. But if the Defendant had deched 
a Favour of the Court, it would 
not be granted without he would 
admit the Plaintiff to examine 
thoſe Witneſſes 326 


Lops, Sec. expounded. Vide Heirs, 
Verdi 9, Wills 1, 2. 


1. Doubtful Words ſhall be taken 
in Mitiori ſenſu | I53 
2. Where Words may be taken in 
a double Senſe, the Court, after a 
Verdict, will always conſtrue them 
in that Senſe which may ſupport 
the Verdi "240, 241 
3. Ad eſfedum ſequen. in a Return, is 
I 102 
4. Where Words are to be reddendo 


fingula ſingulis 111 
5. Where the Words Fecit notam in 
a Declaration or Plea, implies he 
ſigned it | 307 
6. Parties to an Indenture are e- 
ſtopped to deny Eſſentials, but 
not defcriptive Words 31 
7. Of inſenſible Words in Indict- 
ments and Verdicts wide Tit. 
LS. Surpluſage 
8. In an Information for a Libel, 


ſeripſit ſen ſcribi cauſavit, is ill 327 


9. The Words Quadrant libri, in a 


Bail-· Bond held good for 401. 342 
10. Dower of three Tenements, not 
good for the Incertainty of the 
Word Tenement 355. Vide Acres, 
ject ment 

17. Of the Force and Effect of per 
quod ſervit ium vel conſortinm amiſit 

| | 372 


Parti- 


The TABLE 


DSC 


Particular Words explained, viz 


Accountable 363 
Ad ſeifiend, 83 
Ad talem effectum 100 
Barratry quid 230 
Depoſitions 153 
Fecit notam 307 
Plenius veritat. 83 
Pro conſtderatione 42, 106 
nadrant libris 342 
Stulte agit, &c. 152 
Tenement. 355 


CUritings. V. Attorney and Deeds, 


CUrits, 


1. Of Writs of Error vide Error, 
| Ireland and Returns. 

2. A Writ altered after tis ſealed, 
is a great Miſdemeanor ; but no 
Ground to quaſh the Proceedings 


243 


3. A Sheriff ordered to return his 
Writ, or be committed, tho' an 
Injunction, Ge. 315, 316 

4- A Latitat may be ſued out before 
the Cauſe of Action 343 

5. After want of a Bill filed in ſuch 
a Term (and ſo certified by the 
Chief Juſtice to the Houſe of 
Lords) a Bill ſhall not be filed in 
that Cauſe of any other _ 

36 

6. Where a Writ of Inquiry may be 
ſet alide or not, V. 197, and 213 

7, A Judgment by Default is not to 
be impeached where the Defen- 
dant made Defence on the Writ of 
Inquiry 289 


8. A Writ of Inquiry executed be- 


fore all the Money becomes due, 

is void 349, 350 

9. Notice muſt be given of iſſuing 

and executing a Scire Fiers Inquiry 

| 108. Vide Inquiry 

See alſo Tit. Capias, Error, Fi. Fac. 
Scare Facias, Ofc, 


r 1 


N 
po E 11. in Margine, r. Cro. Elix. Page. 25. Line 12. read Praſecutes per prochein Amy. p. 26. 
| 


14. r. ber Chathes. |. 28, c. r. Marquis. p. 27, in Margin, r. Mod. $3. 


30. I. 3. r. by. 


I. 5. r. Defendant. p. 31. in Marg. r. 6 Mad. 238. p. 33. I. 38. r. argned. p. 54. 1 29. r. laſt Caſe. 

» Gl, I. 11. r. otherwiſe. |. 12. r. ſettle bis Servant. p. 63. I. 12. r. Tythes. p. 65. I. 13. r. ſo. p. 66. 
E dele Burning, & p. 109. I. 12. r. Defendant. p. 113. in Marg. r. Lev. 41. p. 115. in Marg. 
r. Vent. 220. p. 125, in Marg. r. 2 Mod. 313. 1 Lev. 212. p. 127. J. 1. r. Tregony. p. 136. in Marg. 


r. I. Mod. P- 147. J. 8. 1. Term. J. 28. 1. then. 


p. 165. 1. 4. r. Thomſon. in Marg. r. cap. 23. p. 169. 


I. 15. r. Pariſh. in Marg. r. Ray. 476. p. 174. I. 8. r. 1720. p. 188. I. 34. r. would not. I. 38. r. no 
Alteration. p. 218. I. 20. r. Fudgment was arreſted. p. 135. J. 10. r. being no. p. 138. I. 6. r. cap. 14. 
I. 25. r. any Perſon. p. 251. J. 41. r. and a Rectory. p. 260. J. 33. r. Time. p. 282. I. 8. r. for the 
Plaintiff. l. 13. r. Action. p. 291. l. 5. r. on Oath. in Marg. r. Judgment. p. 293. I. 7. r. is not. p. 295. 
1 11. r. argued, P- 314. . 26. 1. Defendant. P · 341. 1. + 7. accordingly. I, 8. dele. P · 349. 1 5. T. Buenos. 


p. 365. |. 14. r. Clare. 
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OF THE 


NAMES of the CASES 


1 N. 


CHANCERY. 


ARR 1 Vernon Page 68 


Adams v. Clarke 154 
Ailofe v. Tracy _ 3 
Aliſon's Caſe 62 


Anderſon v. Commiſion oners of fn, 
ed Eſtates . 
Anneſly v. Palmer 


Anonymus 4 

| 92 
Aſhton v. Bretland 58 

B. 

Barker v. Eyles & Smith 157 
Bateman v. Roach 104 
Bertie v. E. of Cheſterfield 31 
Boothiy v. Vernon 147 
Bow v. Smith 94 
Buggins v. Yates 122 
Burdet v. Young 93 


Carrick & al v. Sue Page 23 
Charles & al v. Andrews 151 


Coningsby's (E.) Caſe | 


CONny (Counteſs Alas... v. the 
Earl of Coventry 12 
coventry ( Mayor and Burgeſs) 55. 
Lord Craven 6 
Cox * Coffin & af 120 


> 
Dawſon v Chater ,., 90 
Derwentwater's (Lord) Caſs 172 
Dowlſe v. Rue 38 
Drummond v. Decker 100 


E. 
Evans v. Hoskins and the City of 
Glouceſter 8 


3 
Executors of Devallar 2. Herring 


44 
F. Floire 


8 > 2 
- 2 Toy * 
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WD 


_The T4 B L E. 


ä 
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Floire verſus Sidenham Page 99 
Fryar v. Vernon 124 
| G. 
Gore v. Gore 5 : 4 
Hack v. Leonard 90 
Heron v. Newton 11 
Hill v. Filkin “ Ux' 154 
Hobſon v. Staner 80 
Hoſier v. Read 3 


Hungerford v. Clay 


Hutchiſon & 4 v. Vincent 7 


L. 
Lawly v. Law! 2 
1 "A Adams 118 


cheſs „ 
e 


Mead v. Caſwell 


— & al v. Lord Herbert 8 


113 

N Dillon 133 & 210 
N. | 
Neve & af v. Keck 1a 
Newland v. Sheppard 9 
Tri O. 

Orby v. Trigg . 
Ord v. Blacket 116 


Osborn v. Lea 96 


e G * 


3 — „ 


Raſhfield zerſus Carelels Page 9 
Reeves v. Reeves 128 


"Reynolds v. Lady Tenham 40 


Roper v. Radcliffe & Conſtable 
157, 181, Or. 


Savage v. korſter 35 
Seurry & Ux v. Morſe 89 
— v. Taylor 98 
Smithſon & al v. Dobſon 117 
Soley v. Salisbury 153 
Southwell v. Lord Limerick 133 
and | "210 
Spencer 9. Chaſe = 


Steed v. Craigh 


Strafford (Earl of) v. Lady Went- 


worth 21 
| * 
Theobald v. Dufoy _ 101 
Trevor v. Trevor 161 
v. | 
Vernon v. Benſun 47 & 209 
Wafer v. Mocato ; 112 
Waller v. King 63 


Webber v. Earl of Montrath ** 
Whitechurch v. Whitechurch 124 


Wing v. Wing & a 109 
Winter v. Bermingham 146 
Wright v. Hobart 64 


D E 


Term. Paſchæ, 


8 Georgii, 1722. In Cancellaria. 


Hungerford werſus Clay. 


an Houſe in st. Clements Lane in London, to the s make 
Defendant Clay, tendered the pzincipal Sum and Houte in 
the Intereſt, to the ſaiv Moztgagee, which he refu- Morrgzgebe- 


ſing to take, he (the Plaintiff) exhibited his Bill in this cloſure, nor 
Court to have a Re-conveyance upon the Payment of the (aid preſenc on 


an Ayoid- 


Money. | —— 

The Subſtance ok the Defendant's Anſwer was, that he 
had made a Leaſe of this Houſe fo2 five Years, reſerving ſo 
much yearly Rent ; and that after the Expiration of the ſaid 
Term, he had covenanted that the Leſſee ſhould hold it for 
four Years longer, if he (the Leſſee) was willing ſo to do, that 
the ſafd five Pears were now expired, and that the Leſſee was 
willing to hold the Houſe four Pears longer; and that if the 
Plaintiff would grant ſuch Leaſe, then the Defendant would 
reconvey, upon the Payment of the ſaid pꝛincipal Sum and 
Intereſt. 

This Cauſe was heard at the Rolls, where the Dekendant 
had a Decree in his Favour ; but upon an Appeal to this Court 
it was inſiſted fo2 the Plaintiff, that as a Moztgagee cannot 
pꝛeſent upon the Avoidance of a Church, ſo by the Courſe of 
Equity he cannot make a Leaſe of an Houſe 02 Lands in 
mo2tgage, but where there is an abſolute Neceſſity ſo to do, 
which doth not appear in this Caſe; fo2 if the Boztgagee 
ſhould make ſich Leaſes, they may be avoided by the Mo2t- 
gago? befoze the Equity of Redemptton is kozecloled. 

| B Now, 


E.. Hungerford, the Plaintiff, having moztgaged Mortgagee 


2 Term. Paſch. 8 Georgii, 1722. in Canc. 


Now, admitting the Mortgagee ſhould make a Leaſe fo for 
four Years longer, reſerving Rent, and ſuch Leaſe (ould be 
adjudged good between him and the Leſſee, it would be difli⸗ 
cult fo2 the Moztgagoꝛ to recover any Rent, tho' the Pyinct: 
pal and Jntercſt ſhould be pald, becauſe he doth not claim 
under the Eſtate of the Moztgagee, and therefoze cannot 
have any Benefit of the Leaſe made by him; koz he is nei⸗ 
ther Party to. the Deey, noz Pzivy to the Eſtate, therefoze 
the Moztgagee ought to reconvey free from all Incum⸗ 
bzances, 

Econtra, Thoſe wha argued fo? the Defendant, admitted that a 

| Mottgagee cannot p2eſent upon an Avoidance of a Church; 
the Reaſon is, becauſe it doth not leſſen his Debt; but tis 
otherwiſe where he makes a Leaſe of a Þouſe oz Lands in 
Moztgage, rendung Rent, fo? certainly the Payment of 
Rent will leſſen the Debt; ſo there is no Parity of Reaſon. 
between thoſe. Cales. 

Curia. But the Lord Chancellor was of Opinion, that the Bott: 
gagee, befoze Fozecloſure of the Equity of Redemption, can- 
not make a Leaſe fo2 Pears of an Hoyle in Boztgage to 
bind the MWo2tgagoz, unleſs, to avoid, an apparent Loſs, and 
eerly in Neceſſity ; ſo the Decree at the Rolls was re- 


verſed. 
Oiby verſus 10 go. 
Content, HE Þ2ather- of the- now Plaintiff moztgaged his 
. . 1 ands to the Defendant, and afterwards died, in 


to be ſold, 
e e 5 oe Ponths Notice, of the Payment of the pzincipal 

ve: the Be- Sum and Intexeſt; z and another Covenant, that in Caſe the 

refir of Pre- Eftate, was to be. ſold, that the Moꝛztgagee ſhould have the 

dab net be. Mietemption. 

ing claimed After. the Death of the Bother, who was the Moztgagoz, 

OG _ his Widow delivered up the Counter-part of the Boztgage ta 
ſold, he lo f * ttoznep of the Boztgagee ; and now the Plaintiff having 
the Benefi n the. Defendant ſix- Months Notice, that he would pap 

NE the Puncipal and Jntereſtz and having it ready to pay, the 
Defendant. refuſed to accept it; whereupon the Plaintiff exht- 

bited his Bill fo2 a Reconvepance of the Eſtate having entered 

into Articles, with a Purchaſer-fo2 the Sale thereof. 

The Defendant by his Anſwer inſiſted on the. Covenant in 

the Deed to have the Pre- emption; but it appearing, that 

neither the Damen 9 the Purchaſer knew any Thing of this 

3 GIG; 


5 
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y_ — 


Covenant, koz that the Counterpart of the Moztgage was 
delivered up as afozeſaid; and that the Plaintiff had often 
made Application to the Moꝛtgagee fo2 a Copy thereof, which 
was as often denied, he inſiſting only to have the Pzincipal 
and Jntereſt paid, fo2 that the Security was too narrow fo? the 
Money which he had lent; and that if it was not paid by 
ſuch a Time, he would fozecloſe the Equity of Redemption, 
but never mentioned that he was to have the Benefit of Pre- 
emption till after the Eftate was ſold ; therefoze he ought 
not now to claim it to the Pꝛejudice of the Purchaſer, and of 
the Plaintiff, having ſo long Time fo2 that Purpoſe befoze the 
Eſtate was ſold; and it was decreed accoꝛdingly, and the 
Moꝛtgagee to reconvey upon Payment of the Pꝛincipal and 


Intereſt, &c. 


Ailoffe verſus Tracy. 
Irene Bill exhibited againſt the Executozs of Sir The Father 


agreed to 


Thomas Haſelwood, the Cale appears to be thus: e his 


Daughter 
3000 I. as a Marriage- Portion with the Plaintiff, and having deviſed 2000 J. to her died before 
the Marriage. Decreed that the Husband ſhall not have the other 10001. becauſe he knew that 
2000 l. was deviſed to her, and having accepted that Legacy in Marriage, ſhall have no 
more. 


7 an Agreement was made in the Year 1720. between the 
Plaintiff, and the ſaid Sir Thomas, that he the ſaid Plaintiff 
ſhould marry the Daughter of Sir Thomas, by which Agree: 
ment the Plaintiff was to ſettle ſo much Lands in Jointure, 
in Conſideration of the ſaid Marriage, and of 3000 J. to be 
paid to him as the Marriage⸗Poꝛtion. 

The Marriage took Effect, and that four Years bekoze this 
Agreement was made, (viz.) Anno 1716. Sir Thomas Haſcl- 
wood made his Till, and thereby deviſed to. his (aid Daugh- 
ter the Sum of 20001. and no moe; and befoze the ſaid 
Marriage was had, the ſaid Sir Thomas died ſuddenly ; and 
now the Plaintiff exhibited this Bill againſt his Executozs to 
have the other 10001. paid to him accozding ta the ſaid 
Marriage-Agreement. 

The Court was of Opinion, that the Plaintiff might have Curia. 
ſome colourable Pꝛetence to this 10001. if befoze His Mar- 
riage with the Daughter he had not known, that her Father 
had deviſed 20001. to her, and no mo ze; but having married 
the Daughter, and accepted that Legacy, he ſhall recover no 


moe. 
B 2 Be⸗ 


= 


— 
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— 
| Beſides, if this 10001. had been recoverable, it muſt be 
in Right of the Husband alone, fo2 his Wife hath no 
| manner of Right; therefoze if he die bekoze 'tis recovered, 
his Executozs oz Adminiftratozs, and not the Mike will 
be entitled to it, ſo that he ought rather to have exhibited 
| his Bill for the whole 30001. than fo2 10001. Reſidue there- 
| | bk, becauſe the 20001. he received by Uirtue of the C111, 
| | can be no Part of the 3000 l. upon the Barriage-Agree: 
{| ment; ſo the Bill was diſmiſſed with Coſts. 


Term. Sanct. Trin. 


8 Georgii, 1722. In Cancellaria. 


Gore verſus Gore. 


Deviſe to HIS Caſe upon the Pleadings was agreed on 
ee both Sides to be as followeth, (viz.) The Father 
eldeſt Son in being ſeiſed in Fee, deviſed his Lands to Truſtees, 
Tail Male, and their Heirs, Erecutozs, &c. fo2 the Term of 


and for gen five hundzed Pears upon ſuch Truſts as by his (Util chould 
Iſſue to the Ve Declared, and from, and after the Expiration, o2 other 
> wo —— ſooner Determination ok the latd Term and Eſtate, then 
i aii to the Uſe of the eldeſt Son (of his the ſaid Teſtato?'s eldeſt 
Male; he Son) and the Heirs Males of his Body; and fo2 Default of 
_ Hallrake luch Jſue to the Ale of his (the ſaid Teſfatoz's) ſecond Son, 
ly and the Heirs Males of his Body with ſeveral Remain⸗ 

| ders over in Tail. Hine | 
The Father died, and his eldeſt Son having no Iſſue, the 
ſecond Son claimed the Eſtate as the Jſſue in Tail Male; 
and upon the Hearing this Catiſe, the Caſe was thus ſtated, 
| and referred to the Judges of the King's Bench fo2 their O⸗ 
| pinion, who ſhould have this Eſtate, either the ſecond Son of 
1 | | the 


— 
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the Teſtatoz, oz whether the Fee-ſimple ſhould remain in the 
Truſtees until his eldeſt Son ſhould have a Son. 

And upon hearing Counſel on both Sides, it was the Opt- 
nion of the Judges that the ſecond Son of the Teſtato? ſhould 
take immediately upon his (the Teſfatoz's) Death, and their 
Reaſons were, firſt, becauſe the Son cf the eldeſt Son (not 
yet born) could not take by May of Remainder, becauſe 
there was no particular Eſtate to ſuppoꝛt it; neither could he 
take by Way of executory Deviſe, ſo that if the Fee-ſimple 
ſhould deſcend on the Heir at Law of the Teſtatoz, and veſt 
in him till this Contigency of the Birth of his eldeſt Son 
ſhould happen, it would tend to a Perpetuity. 

Now this Caſe coming back to the Court upon the Judges ee 
Certificate of their Opinions, it was moved that it might Reference 
be argued again, becauſe being referred to them by wap of is to the 


Caſe ſtated, no CUrit of Erro: would lie upon their Jas kae, 
Judgment. | no Writ of 


; Error will 
lie on their Judgment; if they certify their Reaſons, the Court may conſider of it. 


The Court declared, that where a Caſe is referred to the can. 
Judges fo2 their Opinion, it ſhall conclude this Court, tis true, 
tig not ſo when they come into Court, and give their Opini⸗ 
ons here; but the Judges having certified their Reaſons fox 

their Opintons, this Court may conſider thereof, like a gene. 
| ral Uerdict at Common Law, which concludes the Judgment 
of the Court ; but if the Jury ſpecify their Reaſons fo2 ſuch 
Qerdit, tis otherwiſe; ſo where the King grants a Thing 
ex mero motu, without any erpzeſs Conſideration, ſuch Gzant 
is good; but where the Conſideration is expꝛeſſed in the 
Gzant, and 'tis either w2ong oz falſe, it makes the Whole ys, 222 
Gant void, if the Conſideration is not executed, fo2 this 
holds only where the Conſideration is executozy. 

J2ow if the Parties ſhould reſt under this Opinion of the 
Judges, there would be an End of the Cauſe, and as this is 
a Point which ought not to be determined by the Opinion of 
any one Court, but to have a final Determination in a pꝛo⸗ 
per Method; therefoze it was ozdered, that Counſel ſhouſd 1 
ſpeak to this Point at the Hearing this Cauſe, ſo that it may f e , 
come befoze the Houſe of Lows upon an Appeal, if 0 of ver. Beethby. 


the Parties ſhould think fit; but they agreed. 
The 
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The Mayor and Burgeſſes of Coventry verſus Lord 


Craven, and others. 


— * N Inkozmation had been fo2merly erhibited againſt the 
nd Mayo, &c. fo2 miſapplying a Charity; and upon a 
exemplified, Bill Itkewiſe bꝛought againſt him in this Court, it was made 
che Plaini® appear, that the Magiſtrates of Coventry had taken 4000 l. 
upon an o- Of this Charity to their own Uſe; and thereupon it was de⸗ 
riginal Bill creed, that they ſhould repap that Monep by ſuch a Time, oz 
the fame» That the Lands thus given fo2 this Charity ſhould be convey- 
Matter. kd to other Perſons fo2 the Purpoſes afozeſatd. | 
But the Bagiſtrates not complying with this Decree in 
paying the Money, and not being able to advance the ſaid 
Sum of 4000 J. the ſaid decretal Order was ſigned, enrolled, 
and exemplified under the Gꝛeat Seal; and by Girtue there. 
of the ſaid Lands were conveyed to the Lord Craven, and to 
twenty-nine other Perſons, and to their Heirs, in Truſt, and 
fo2 the Benefit of the Pooꝛ of that Place. 
And now the Plaintiffs exhibited an oziginal Bill againſt 
the ſaid Truſtees to have a Reconveyance of theſe Lands, 
upon Payment of the ſaid 4000). fo2 that the Donoz ha: 
ving appointed the Mayor for the Time being, &c. to be 
Truſtecs and Overſeers of theſe poo? People, the Lands 
bought not to be taken from them, but upon ſome great Misde⸗ 
meano? of their own; and that the Reaſon fo2 which they had 
been taken away being now ok no Fozce, fo2 that the Money 
was ready to be paid tn full Satis facton fo2 the Faults of their 
Pꝛedeceſſozs; and that ſuch Reconveyance ought to be made 
the rather, becauſe moſt of the Members of the Cozpozation 
in whoſe Time this Money was milapplyed, were now dead, 
ſo that there could be no Room fo? conteſting their Right to 
thoſe Lands; and fo2 that, the Mayor, &c. being a Body 
politick, the now Members of that Body ought not to be 
damniſied by the Faults of their Pꝛedeceſſozs. | 
'Tits true, the kozmer Decree made againſt the now Plain. 
tiffs the Mayor, &c. is ſigned and enrolled, and exemplified 
under the great Seal; but pet the Plaintiffs may have Relicf 
upon an oziginal Bill againſt ſuch a Decree ; as fo Jnſtance ; 
Wl the * (Wife after Separation from her Pusband, had a De⸗ 
Whore- Cree in this Court fo? Alimony, which Decree was affirmed 
wood. upon a Bill of Review, and likewiſe upon an Appeal in the 
= Rep. Houſe of Peers ; but the Husband being willing to be re- 
Ch. Caſs Conciled to his Uike, exhibited an oziginal Bill to ſet aſide 
153. 4 | tle 
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the ſaid Decree; and tho' it was confirmed with ſo much So⸗ 
lemnity, yet the Lord Keeper Finch, being aſſiſted by the 
Judges, did agree, that it was a proper Bill, and the Hul- 
band was relieved. | 

Therefore it was inſiſted fo2 the Plaintiffs, that they being 
willing to perkozm every Thing in the fozmer Decree, the 
Lands ought not to be taken om them, but that they ought 
to have a Reconveyance; beſides, an oziginal Bill is pꝛoper 
where a Decree hath been already obtained; fo2 it may appear 
that ſuch Decree was obtained upon ſome pꝛecedent Fraud 02 
Surpzile; and after a Decree to fozecloſe the Equity of Re- 
demption, a longer Time hath been allowed to pay the Þ2ztn- 
cipal and Intereſt. 

'Tis true, in this Caſe, the Conveyance is abſolute to 
the Defendants and their Heirs; but tis ſtill a Conveyance 
under the Decree of this Court, which is conditional, and 
like a conditional Surrender and an abſolute Admittance, 
which muſt be made conditional, accoꝛding to the Surrender 
out of which it ariſes. 


It was inſiſted koz the Defendants, that this is a very Econtra 


impꝛoper Bill, and not within the Rules of this Court, as 
it appears by a punted Copy of thoſe Rules now p2oduced z 
fo2 amongſt the reſt it appears, that no Decree ſhall be varied 
02 altered, after tis exemplified under the Gzeat Seal, unleſs 
fo Erro; in Law oz Fat, appearing in the very Body of ſuch 
Decree, oz by Matter ariſing ſince the Decree, oz upon ſome 
Evidence which could not be had at the Time the Decree was 
made. 

'Tis true, the [Plaintiffs offer now to pay the 40001. 
which they have raiſed out of other Lands given to them in 
Truſt likewiſe fo? a Charity, and fo2 which there is an Inkoz⸗ 
matſon already filed againſt them; ſo that if a Reconveyance 
of the Lands now in Queftion ſhould be decreed fo2 them, 
and the Plaintiff in the Inkozmation ſhould pꝛevail, they 
might ratſe Boney out of the Lands thus reconveyed, to (a- 
tisfy the other Charge againſt them. 

The Court made no Decree, but could conſider the Caſe 
of Whorewood, which is trulp cited as above. 


Anneſly verſus Palmer. 


HE Caſe was thus, (viz.) The Teſtato2 made one « Revoca- 

_ Criill in the Pear 1708, and about four Years after- tion of the 

wards, (viz.) In the Pear 1712, he made another Will; gar n 
Probate of the Firſt was confirmed by the Delegates, a Commiſſion of Review was granted. 


und 


n 
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and by the firſt he deviſed all his real Eſtate to charitable 
Ales, and all his perſonal Eſtate to particular Legatees there⸗ 
in mentioned; and by his other and Laſt Ctll he deviſed his 
perſonal Eſtate to other Perſons, and all his real Eſtate tg 
ſuch Uſes as he ſhould afterwards declare concerning the 
lame, but died befoze he made any Declaration of ſuch Ales. 
* Afterwards, upon a Conteſt between the Executo2s of both 
the laid TUilts, the Firſt was pꝛoved in the Spiritual Court; 
and that Pꝛobate was confirmed upon an Appeal to the De- 
legates; and upon this Conteſt one of the Executozs having 
alledged, that the Teſtatoz, Sir William Robinſon, died with: 
out Heirs; it was p2oved, that Sarah Palmer, the TUlife of 
the now Plaintiff was his Heir at Law. | 

Wihereupon ſhe and her husband entered on the greateſt 
Part of the real Eſtate, ſuppoſing that the firſt Till by 
which that Eſtate was deviſed to a Charity, was revoked by 
making another Till; and the Teſtato2 dying without ma- 
king any other Diſpoſition thereof, it muſt deſcend to the 
Plaintiff as his Heir at Law. 

And now upon a Bill exhibited againſt her and her Pul⸗ 
band, by thole who claimed under the firſt TUill; it was in⸗ 
ſiſted fo2 her, that the Suit in the Spiritual Court was be⸗ 
tween the contending Executozs, and that ſhe (tho' ſhe was 
Heir at Law was neither Party oꝛ Pꝛiby to that Suit, and 
therefoze ſhe pzayed that a Decree might be made in her Be- 
halk as to the real Eſtate, and likewiſe that the firſt Mill 
might be (ct aſide as to the perſonal Eſtate, fo2 tho' the Pꝛo⸗ 
bate of that Till was confirmed by the Delegates ; pet tig 
now evident, that it was no Mill, being revoked by a ſubſe- 

| quent Mill. | 

Econtra. Jt was admitted on the other Side, that the Making a 
ſecond Will is a Revocation of the Firſt ; but that is not the 
pzeſent Caſe ; fo2 upon an Iſſue direfed out of this Court to 
try, Whether the Teſtato2 revoked his Mill, which he made 
in the Pear 1708, the Jury found, that he did not revoke it 
any otherwiſe than by making another Will in the Year 1712, 
which laſt Clauſe was omitted by the Clerk of the Adliſe in 
dꝛawing up the Uerdict; and on the Poſtea it was returned 
generally, that he did not revoke it, which being neither the 
Act of the Jury no2 of the Court, Application was made to 
the Court of King's Bench, to certify that the Gerdict was 
dꝛabun up as the Jury found it, which was, that the Teſtatoz 
did not revoke his firſt Mill any otherwiſe than by making 
another Will; and after two Motions made fn full Court 
fo2 that Purpole, the Chief Juſtice was inclinable to any 
3 that 
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that it was lo; but he was over-ruled by the other thꝛee 
Judges, who, tho' they were ſatisfied in their Conlclences 
that it was lo, pet would not introduce ſo dangerous a Pꝛe⸗ 
cedent. 

Therefoze it was inſiſted upon Affidavitg pꝛoduced and read 
of this Matter, to falſify that Part of the Recozd, either by 
a new Trial, oz by any other Means the Court ſhould direct. 

But admitting the ſecond TUill ſhould amount to a Revo- 
cation of the Firſt, it ſhall be taken in a Court of Equity to 
be only a Revocation pro tanto, and that is of the perſonal 
Eſtate. | 

As to the perſonal Eſtate, here is a Mill pꝛoved, and that Curia. 
Pꝛobate confirmed upon an Appeal to the Delegates, which 
ſhali conclude all Perſons both in Law and Equity, to make 
any Demands thereof contrary to the ſaid Mill. 

But now here is a ſubſcquent TUill found by Uerdfct, and 
that to the Satisfa#ion of this Court; but the Pꝛebate of 
the Firſt being ſtill in Fozce againſt thoſe who claim under 
the Second, (ik they deſire it) the Court will grant a Commil- 
ſion of Review in o2der to ſet it aſide; but if upon ſuch a 
Commiſſion of Review the Pꝛobate of that Will chould be 
confirmed by the Delegates, there will be an End of the 
Cauſe, fo? there cannot be a Review upon a Review. 

Quære. Foz there map be a CommiMon of Re-eramfng- Cro. Eliz. 
tion to examine the Sentence of the Delegates. * 

There was no Decree made in the pzincipal Cale. 


Raſhfeild ver ſus Careleſſe. 


HE Teſtatrir by her Laſt Till and Teſtament deviſed Where col- 

a Legacy of 5 1. to the Defendant (whom ſhe made waere 
Executoz) for the Care and Pains he might ſuſtain in fulfilling mitted to 
the Truſts in her Will; and there being a reſiduary Part of Þ<» — 
the perſonal Eſtate after the Debts and Legacies were all e Tegetor. 
ſatisfied and paid; the Plaintiff, who was of Kin to the Te- The Exccu- 
ſfatrir, erhibited a Bill in this Court againſt the Executoz, 4 
to have a diſtributive Share thereof, inſiſting, that a ſpeci- — deviſed 
fick Legacy being deviſed to the Executoz fo2 his Care in de him, is a 
ſeeing the Will perfozmed, he ſhall be deemed as a Truſtee Taler bor 
„ turry amongſt whom the reſiduary Eſtate ovght to be dif- ry Part. 
tributed. | | 

On the other Side ft was inſiſked fo2 the Executoz, that he Econtre. 

ought to have the Reſiduum rfotwithſtanding this ſpecifick Le: 
gacy of 51. deviſed to him, _— there was Evidence that 


the 
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the Teſtatrir intended he ſhould have it; and ſome Inſtanceg 
were offered where Evidence had been given of ſuch In- 
tentions. ä 

Tis true, in the Cale of Littlebury and Stukely it was de 
creed, that the Executoꝛ ſhould not have any Share of the 
Reſidue fo2 the Reaſon mentioned on the other Side, (viz.) 
Becauſe he had a ſpecifick Legacy deviſed to him, as in the 
pzincipal Cafe, but that Decree was reverſcd in the Houſe of 
Lows, it appearing that it was the Intention of the Teſta⸗ 
toz, that he the Executoz) ſhould have all, and the rather, be⸗ 
cauſe the ſpecifick Legacy was deviſed to the ſaid Executoz at 
large, the Till not mentioning (as in the pꝛeſent Caſe) fo? 
what End it was given; noz did any Thing appear on 
the Face of that Mill, to ſhew that the Teſtatoz intended no 
moze fo? him than that Legacy. 

And now ſome Caſes were cited, where collateral Pꝛoot 
had been admitted to ſhew the Intention of the Teftatozs, 
as in the Counteſs of Gainsborough's Caſe, and the Dutcheſs 
of Beaufort's Caſe, in both which Caſes collatcral Pzoof 
was given of the Intention of their Husbands, and they 
both obtained the perſonal Eſtates in the Þcuſe of Lozds. 

So likewiſe in the Cale of Harris and the Biſhop of Lin- 
coln, where the Teſfato? deviſed his Eſtate to the right Heirs 
of his Mother; and Pꝛoof was admitted to ſhew, that he in- 
tended it fo2 the right Heirs of his Grandmother, the Eſtate 
coming from her Family; and this was held not to be con⸗ 


trarp to the Mill; and in laſt Eaſter-Term it was accozding⸗ 


The Reply. 


ly decreed by the pꝛelent Lord Chancellor. 
To which it was anſwered, that the pꝛeſent Caſe is not 


like any of thoſe befoze cited; and firſt, as to the Counteſs of 


Gainsboroughs Caſe, the Sult was between the Heir at 
Law and the Erecutozs to make the perſonal Eſtate in her 
Hands to be Aﬀets in ozder to ſatisfy Debts, and ſo far to 
diſcharge the real Eſtate, and Pꝛook was admitted to ſhew, 
that the Earl intended his Lady ſhould have all his perſonal 


Eſtate in Mature of a Legacy, tho' he had given her a ſpect- 


fick Legacy in the ſame Mill. 

And as to the Dutcheſs of Beaufort's Caſe, where the Uſe 
of the Plate was deviſed to her for Life; this was adjudged 
to be no Legacy, ſo as to bat her from having all the perſo- 
nal Eſtate as Executrix, becauſe ſhe had not an abſolute, but 
only a ſpecial Pꝛoperty in the Plate. | 

But a P2oof dehors a Will was never yet admitted; tis 
true, if a Mill wants an Explanation, Evidence may be given 

I | | | to 
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to explain it, but never where it explains it (elf (as in the 
pꝛeſent Caſe) ; fo; what can be platner than a ſpecifick Legacy 
given to one for his Care and Pains in perfo2zming a CCill ; 
this is a Legacy which implies a Negative ſo as to exclude ; 
the Legatee from any farther Demand out of the perſonal ; 
Eſtate, (viz.) That he ſhall have ſo much fo2 his Pains, and 3 
no moze; and ſo it was held by the pꝛelent Loꝛd Chancello? in 
the Caſe of Mayhoe and Lewen. 
But it would be of dangerous Conſequence to admit a- 
ny Evidence dehors a Will, and repugnant to the TUill it 
ſeif, becauſe 'tis in Effed laying aſide the Mill of the Teſta- 
toz, and making a new will upon fuch Evidence, which was 
condemned by the Legiſlature, when the Statute of Frauds 
and Perjuries was made; fo; to what Purpole ſhould any 
Man make a Till, if tis in the Power of any Court to ſet 
it aſide upon Piook of any Matter dehors the Uill, and 
make a Decree accowdingly. | 
When the Mill explains it ſelf, no Evidence dehors ſhould curia. 
be admitted; now in this Caſe, as to the reſiduary Part of 
the Eſtate, the Exrecuto? is excluded from having any Bene⸗ 
fit thereof, by the Deviſe of a ſpecifick Legacy to him; 
Yew 4 there ought to be a Diſtribution amongſt the 
indzed. | | 
This is agreeable to the Caſe of * Forſter verſus Munt, 1 Vernon 
where the Teſtatoz deviſed particular Legacies to his Chil- 4'* | 
Den and Szandchlldzen, and ten Pounds a-piece to his Ere- 1 : 
cutoꝛs for their Cate, &c. and there being a great reſiduary x f 
Dart of bis perſonal Eſtate undiſpoſed, it was decreed, 
that it ſhould go to his (aid Executozs, but that it ſhould be 
in Truſt fo2 the Childzen. | 


Heron werſus Newton. At the Rolls 
"HE Caſe was, that the Teſtatoz by his laſt CUill and N bere che 


1 Cenament made two Erecutozs, and gave them ſpecifick walt her. 
Legactes, and by his ſaid Till deüred them to be Rind to the reſidua - 
one Sarah Tufton his old Servant, and to give her ſome ſmall #* = 
Pieces of Furniture then in his Houſe, if the deſired it: The any digri- 
MQueſtion in this Caſe was (as in that laſt mentioned) who bation. 
ſhould have the Reſidue of the perſonal Eſtate after Debts and 
Legacies paid; and it was decreed, that the Executors ſhould 
have it free from Diſtribution, if being the apparent Intent 
of the Teſtato? it ould be ſo; fo2 otherwiſe they could not 
be kind to his old Servant, A give her any Part 9 

2 | {ifs 
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Furniture, ik it was not theirs to give, and ik he left them 
no Aſſets foꝛ that Purpoſe ; ſo that thoſe (Moꝛds are expla⸗ 
natozy of what the Teſtato2 intended: The Bill was dil. 
milled, 
D E 
Term. Sanct. Mich 
Tm. Sandi. IVIICTHN. 
9 Georgii, 1722. In Cancellaria. 
The Counteſs Dowager of Coventry verſus The 
Earl of Coventry. 
——— Homas Earl of Coventry being ſeiſed in Fee of ſebe⸗ 
5 ral Banozs, Lands and Tenements, &c. demiſed 
Power was the ſame to Truſtees, and their Heirs to the Uſe 
4850 _- of himſelf fo2 Life; Remainder to his eldeſt Son 
J* Gilbert for Life, with a Power to ſettle a Jointure on any 


Wife he ſhould marry, not exceeding 500 l. per ann. ſo as ſhe 
brought an equivalent Fortune; Remainder to the Heirs 
Males of the Body of the ſaid Gilbert, Remainder to the p2e- 
ſent Earl (the now Defendant) and the Heirs Males of his 


Bo dp, with ſeveral Remainders over. 


Earl Thomas died, and thereupon Earl Gilbert being ſeiſed 
for Life as afozeſaid, married the Plaintiff ; and in Conſidera⸗ 
tion of the ſaid Marriage, and of 100001. Poztton which he 
had with her, entered into Articles, by which he covenanted, 
&c. fo; himſelf, and his Heirs, to ſettle Lands according to 


this Power, or otherwiſe of the Ualue of 5001. per ann. on 


her fo2 Jotnture ; and havirig asked, and being inkozmed by 
his Steward, which of his Lands were the moſt p2oper to be 


ſettled, a Dzaught of a Settlement of Lands to that Galue 


was dzawin and engroſſed fo2 him to fign, which lay 4 Pears, 
| 3 | and 
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and was never executed by Earl Gilbert, who after wards be- 
ing ſuddenly taken ill, he deviſed 3000 J. to the Plaintiff, and 
all his Plate, Jewels, &c. and 2501. per ann. to be paid to 
her ko: Life out of other Lands, and died without Jſlue 
Male; ſo that the ſaid Manozs, Lands and Tenements 
came to the pꝛelent Earl (the now Oekendant) againſt whom 
the Plaintiff, the Counteſs Dowager, exhibited a Bill in this 
Court to have a ſpecifick Execution of the ſaid Power, and 
that ſhe map retain the Lands mentioned in the ſaid Settle⸗ 
ment, though not executed by Earl Gilbert in his Life-time. 


And it was inſiſted fo2 her, that this Power given to Earl For the 
Gilbert (though he had only an Eſtate fo; Life) ought to be Plain. 


favourably conſtrued in a Court of Equity ; {02 where-ever 
ſuch a Power is given to a Tenant for Life, who would have 
been ſeiſed in Fee, if it had not been fo2 that Deed by which 
the Power it (elf was created, it ſhall receive a mo2e favour: 
able Conſtruction, than if it had been reſerved to one who is a 
Stranger to the Jnheritance by the Rules of Deſcent. 

That it plainly appeared by the P2oofs in this Cale, that 
Earl Gilbert certainly intended to execute this Power; fo2 by 
his Direction a Deed was daawn fo2 that Purpoſe, which 
the Truſtees fo2 the Counteſs diſliking at the Time the ſaith 
Earl was about to execute it, he ſent up to London to have 
another Deed dzawn, which was done, and returned into 
the Country, and was in the Poſſeſſion of his Steward, who 
being gone from home, the Earl died ſuddenly without 
executing that Deed; ſo that if it appears to this Court, 
that Earl Gilbert deſigned to execute it, that ſhall be taken in 
Equity to be good againſt the pꝛeſent Earl, like a (ill, 
which though not ſigned by the Teſtator is good in Equity to 
charge the Heir at Law in the Realty, as well as the Erecu- 
to2 in the Perſonalty. 

On the other Side it was argued, that not to execute a 
Power punctuallp was the ſame Thing as not to erecute it 
at all, and Powers not executed, are never helped in this 
Court, unleſs 'tis to avoid an apparent Jnjury in Conſctence, 
though tn Stritnels of Law loſt, which is not the p2eſenr 
Caſe, becauſe it appears, that this Lady (the Plaintiff) hath 
a very good ]Noviſion made fo2 her by the CUtill of Earl Gil- 
bert her late Husband ; fo? he left her a Legacy of 3000 l. ta: 
gether with the Ualue of 2001. moze of his perſonal Eſtate, 
which with the 250 1. ſettled on her fo2 Life, and payablc 
yearly out of certain Lands is a reaſonable Equivalent fo? 


her Foztune. 
As 


Econtra. 
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* Paſch, 
4 Anne. 


As to the Caſe of a Will, that it ſhall be god in Equity, 
tho not ſigned by the Teſtator, it hath its own Reaſong , 
fo2 if he wütes his Name in any Part of his Mill, tis a 
good Signing, and Wills are commonly made in extremis, 
and foz that Reaſon they are favoured in Equity, 

Now fn the p2eſent Caſe, it appears that Earl Gilbert 
made a Will a little befoze his Death, and he might at the 
ſame Time have executed the Deed, if he had intended ſo to 
do; but p2obably he thought that he had done enough already 
koz the Plaintiff; and therefoze would not lay any farther 
Charge on the Lands. 

'Tis true the Plaintiff bꝛought a conſiderable Potion in 
Money, and (o came in as a Purchaſer fo2 a valuable Con- 
ſideration; but that will be no Reaſon to charge the pzcſent 
Ear], becauſe none of it came to his Ale; but if it charges 
any one, ft muſt be either the Heirs or Executors of Earl Gil- 
bert; fo2 he covenanted that he or his Heirs would ſettle 5001, 
per ann. on the Plaintiff, which could not be by Uirtue of 
the Power reſerved fn the Mill of Earl Thomas, becauſe Earl 
Gilbert had only an Eſtate for Life, and conſequently could 
not bind his Heirs to ſettle n Jointure by Airtue of that Pow: 
er; ſo that if his Heirs are bound, it muſt be in another Re- 
ſpect, but the Defendant can never be bound as Heir, becauſe 
he ts the Remainder Man in Tail. 

'Tis true Powers reſerved in a voluntary Settlement, as 
this was by Earl Thomas, ought to be favourably conftrued 
in Reſpect to him who made them ; but tis not ſo where Pow. 
erg are joined to an Eſtate to charge that of a Stranger; 
but pet there are Caſes where Powers reſerved in and by a 
voluntary Settlement have not received a favourable Con- 
ſtruction in this Court; as fo2 Inſtance; in the Cafe of the 
Earls of Mountague and Bath, where a Power of Revocatt- 
on was reſerved in a Deed, but it was to be in the Pie⸗ 
ſence of three Privy Counſellors; and the Duke of Albemarle 
who had reſerved ſuch Power, did by his Ulill revoke the 
Deed, but being at that Time Governor of Jamaica, be could 
not do it in the Pꝛeſence of thzee Pꝛivy Counſellos ; tis true 
this Revocation was held good in Equity, but it was upon 
that particular Reaſon, (viz.) becauſe he could not have thzee 
Pꝛivy Counlellozs there. | | 

But this Court dented to help the ſingle Circumſtance of 
a Miſtake in the Tender of a Guinea. | 
So in Sir * Charles Orby's Caſe which was thus, (vir.) 
The Earl of Macclesfield was Tenant fo2 Life with a Power 
to make Leaſes fox Twenty-one Pears, oz thꝛee Lives, > 
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the old accuſtomed yearly Rent was reſerved; he made a Leaſe 
fo? thzee Lives, without any ſpecial Reſervation, but only 
yielding and paying the old accuſtomed Rent generally; aud 
this was held a votd Leaſe. 

This Court will not decree the Execution of a Power to 
the Prejudice of a third Perſon, when the Time koz exccu⸗ 
ting that Power is lapſed; now a Power given to Tenant 
fo2 Life to make Leaſes, oz to ſettle a Jointure, ſhould be 
ſtritly conſtrued. becauſe it enlarges the Eſtate fo2 Life beyond 
its natural Duration, to the Pꝛejudice of thoſe in Reverſion 
02 Remainder. 

So where a (loman made a Settlement of her Lands, 
with a Power to revoke it at any Time, in Favour of her 
{Husband, and ſhe aftcrwards ſent ſeveral Letters to her 
Lawyer to pzepare a Deed to revoke that Settlement, and to 
give the Eſtate to her Deir, but never erecuted luch Dced ; 
this Court refuſed to make a Oecrce, accozding to what ap: 
peared to be her Intention by thoſe Letters; fo? the Decree 
ought to be founded on what ſhe had done, and not on what 
ſhe intended to do. 

In the pzincipal Caſe, no Decree was now made, the Low See Hele » 
Chancelloz taking Time to conſult the Judges. ele. 

Afterwards this Caſe was argued again tn Exſter-Term, 
Anno 10 Georgii, befoze the Loꝛd Chancelloz, aſſiſted by the 
Maſter of the Rolls and Baron Price and Baron Guilbert, and 
= Subſtance of the Arguments koz the Plaintiff were as 
follow ! 

ſſ. This Bill was bꝛought to have a Jointure intended to For the 
be ſettled on the Plaintiff by Uirtue of a Power in the Tcl Ping 
of Thomas Earl of Coventry, which p2ovides, that it ſhall be 
lawful fo2 any Perſon who ſhall be ſeiled, &c. by Tiirtte of 
the laid Will, to ſettle 500 1. per Annom on any Mike he 
ſhould marry, ſhe bzinging an equivalent Foztune. 

The Teſtatoz died, and Earl Gilbert being ſeffed of the 
Eſtate fo2 his Life, entered into Articles to Truſtees, &c. 
upon his Intermarriage with the Plaintiff, by which he co: 
venanted to ſettle Lands purſuant to his Power, or otherwiſe, 
of the Value of 5001. per Annum on her, and got a Draught 
of a Settlement to carry the (aid Articles into Execution, in 
which this Power was mentioned; and directed that a Yozt- 
gage which affected ſome of the Lands ſhould be difcharged, 
in ozder to make the Settlement moge effectual. 

And this Bill being bzotght in the Disjunckive, (viz.) Ei⸗ 
ther to be quieted in the Poſſeſſion of the Lands mentioned 
in the Settlement thus dzawn, oz to have Satiskadion from 

the 
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The Caſe. 


the Heir of Earl Gilbert; this Court directed | an Account tc to 


be taken what Aſſets of Earl Gilbert came to his Deirs, 


which, on the Repozt made thereof, fell ſhozt ſome thouland 
Pounds to ſatisfy the Plaintiff's Demands. 

And thereupon ft was now argued, that theſe Articles 
ought to be carried unto Execution, and the rather, becauſe 
the Plaintiff is a Purchaſer fo2 a valuable Conſideration, and 
the Defendant is only a Uoiunteer under the Till of Earl 
Thomas, the Caſe being ſtrictly as followeth : 

ſſ. Tenant fo2 Life, without Jmpeachment of Taſte, with 
a Power to ſettle 500 l. per Annum on any Mike he ſhould 
marry, and who ſhould bzing an equivalent Foztune, Re- 
mainder to the Defendant, &c. Tenant fo2 Life, upon his 
Marriage, entercd into Articles, by which he covenanted tg 
ſettle 5001. per Annum on his intended Mike; and in Pur. 
ſuance of this Covenant, a Settlement of Lands was dawn 
by his Direction, but be died befoze he executed the laid 
Deed; now tis a general Rule in Equity, that where there 
is a Purchaſer fo2 a valuable Conſideration, on Articles on: 
ly, without any other Conveyance, thoſe Articles ſhall be car: 
ricd into Execution; and as this is often done in the Caſe of 
an Heir, on the Articles ok his Anceſtoz, ſo it ought to be 
done in the pꝛelent Caſe. 

And thoſe Caſes where the Court would not compel the 
Execution of Powers, are where it would be againſt the 
CUill of the Dono2, they ſhould be executed; ſuch was the 
Caſe of the Heir in Fail, where this Court would not en: 
fozce him to ſuffer a Common Recovery, though bis Father 
was decrecd ſo to do, and died in Contempt foz not doing tt. 

Tis true, where a Power is not executed at all, but to- 
tally neglected, there may be ſome Reaſon fo2 a Court of E- 
quity not to cenfozce the Execution thereof; but where tis 
executed in any Part, tho' not ſfrictly perfozmed, tis the 
ſtanding Rule of this Court to make it good. 

Now, upon Conſideration of the Circumſtances of this 
Caſe. and the Solemnity of the Tranſactions, by Dꝛawing a 
Settlement purſuant to the Articles, and by the expzeſs Di- 
rection of Earl Gilbert; this is a good Execution of his 
Power in Equity. 

Beſides, the ſtrict Execution of this Power was pꝛevented 
by an Accident, fo2 Earl Gilbert called fo2 this Settlement in 


his laſt Sickneſs, which was ready ingroſſed, and in the Poſ- 
ſeſſion of his Steward, who being then gone from home, it 


could not be had fo2 him to execute befoze he died, ſo that the 
Plaintiff hath good Equity even upon __ Foot; and there 
5 are 
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are (ſeveral Pꝛecedents where Articles have been carried into 
Execution agatnſt Kemainder⸗Men, as the Cale of the Lord 
Burlington verſus Clifford, and Hollingshead verſus Holling(- 
head, and Parker verſus Parker, fo; pounger Childzens Poz⸗ 
tions, and Alford verſus Alford, in which laſt Caſe the Per⸗ 
fon who had the Power covenanted to execute it befoze he 
had it, and whilſt it was in Contingency; but it afterwards 
veſting in the Covenantoz, and not being executed by him, 
it was carried into Execution againſt the Remainder-Yan, 
and (o ſhould this. 


Thoſe who argued fo2 the Dekendant, admitted that the tconcra. 


Plaintiff was a Purchaſer in the higheſt Senſe, and faz the 


moſt valuable Conſideration, which is Marriage, and a 


Portion in Marriage; yet where ſhe is ſuch a Purchaſer at 
large, and of no particular Lands, ſhe muſt take her Reme- 
dy where the Law gives it, aid that cannot be of thoſe 
Lands, fo2 certainly ſhe is no Purchaſer thereof at Law. 

There are thzee Things relied on by her Counſel to make 
her a Purchaſer in this Court, and thoſe are the Articles, 
the Drawing the Settlement purſuant to the ſaid Articles, and 
the Will of Earl Thomas; and that tho' one of theſe might 
not do it, pet juncta juvant; and it hath been ſaid, that eve⸗ 
ty Wife who bzings an equivalent Foztune is a Purchaſer of 
thoſe Lands under that Tull, and the Power thereby crea- 
ted; but this is a very wzong Poſition, becauſe tis eſſential 
that every Power ſhould be ad libitum of him who hath it, 
till 'tis executed; ſo that the Plaintiff cannot be ſatd to be 
a Purchaſer under this Will and Power, befoze that Power 
is executed. | 

And as to the Articles ſo much relied on, and the Cove- 
nant therein mentioned, to ſettle 5co l. per Annum, 'tis on: 
ly a general Covenant relating to no particular Eſtate oz 
Lands, therekoze the Plaintiff is only a Creditoz under that 
Covenant at large, which is not like the Caſe of Hollingſhed 
and Hollingſhed, fo2 there the Covenant was tied to the ve- 
ty Lands in the Power, and there were no other to an⸗ 
(wer it. | 


'Tis true, that ſpecial Fozms of Wozds-are not neceſſary 


in exccuting Powers, and that Inkants and Femes Covert 


may perfozm the ſame, becauſe they are only Joſtruments ; 


tis true likewiſe, that in the Lord Burlington's Caſe there 
was a general Covenant, but it did not reſt there, fo he ſet⸗ 
tled what he pzetended was 10001, per Annum, accoding to 
the Articles, which was afterwards found to be of leſs Galue, 
and appeared fo to be by the 5 Anlwer. 

But 
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But the Caſe of the Moztgagee, who had a Decree in 
this Court againſt the Moꝛtgagoꝛ (who was Tenant in Tail) 
to ſuſter a Common Recovery, and he died in Contempt of 
the Court in not perfozming the ſaid Decree ; pet the Court 
would not carry that Decree into Execution againſt the Heir 
in Tail, is a very ſtrong Caſe againſt the Plaintiff, the La- 
dy Coventry, fo2 in that Caſe the Tenant in Tail had an im- 
plied Power to ſuffer a Common Recovery, by (irtue of that 
Eſtate which he had in the Lands, end he himſelf might have 
been compelled to do it, if he had been living, but after his 
Death his Heir was not; and pet he tn a greater Meaſure 
derived his Eſtate under his Anceſtoz, who was Tenant in 
Tail, than the pzeſent Defendant doth under Earl Gilbert. 

'Tis true, a Tenant in Tail hath Power only by Implica⸗ 
tion in Law to ſuffer a Common Recovery; but there ſeems 
to be no material Difference between implied and expzels 
Powers; foz wherever the Parties are on a Level as Uolun- 
teers, this Court will never interpole to favour one moze 
than the other. 

*'Tifs admitted, that in this Caſe ſome Steps were taken 
towards a future Act, but ſtill all reſted in Intention; and it 
ſeems reaſonable to have this Power o2 this Covenant car- 
ried into Execution, if there was no other Tap by which 
it might be ſatisfied ; but 'tis plain there were other Means 
by which it may be ſatisfied, and that is by the perſonal AC: 
ſets of Earl Gilbert, thercfoze a ſpecifick Execution of thts 
Power oiight not to be decreed. | 

The Judges who aſſiſted the Lozd Chancelloz divided this 
Cale into two Points: 

(1.) Mhether any Thing was done by Earl Gilbert in Con- 
ſequence of this Power, to make it a Lien on the Dekendant 
who was a Remainder-MWan. 

(2.) Ik anp ſuch Thing was done, then whether the De- 
fendant hath any Equity to be re-imburſed out of the Aſſets 
of Earl Gilbert. | : 

As to the firſt Queſtion, they held, that Ear! Gilbert had 
ſo far executed the Power as to be a Lien on the Eſtate in 
the Hands of the Rematnder-Man. | 

Chen Powers were firſt created by the Statute 27 H. 8. 
they were ſfri#ly conſfrued at Law, and the Reaſon was to 
avoid Kecalling and Unſettling Eſtates already ſettled ; and 
p2obably fo2 the ſame Reaſon ſuch Powers had no Counte- 
nance in this Court. 
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But the Power in the pꝛeſent Caſe, which is reſerved to a 
Tenant fo2 Life to raiſe an Eſtate, is Part of the old Do- 
minton which the Donoz had over his Eſtate, and agreeable to 
his Intention at the very Time he made ſuch Reſervation ; 
and therefoze ſhould have a favourable Conſtruction in this 
Court. 

That the Pqice here giden, (i. e.) The Poztion paid, and 
the Articles executed, are a compleat Conveyance, and a 
good Execution of this Power; and that ever ſince the Ex- 
ecution of theſe Articles, Earl Gilbert was a Truſtee fo? 
the Plaintiff, and ſuch Truſt is aſſignable and deviſable in 
this Court. | 

That there is but one Caſe cited at the Bar againſt this 
Opinion, and that is the Caſe of the Moztgagoz who was 
Tenant in Tail, and was decreed to ſuffer a common Recove- 
ry, but died in Contempt of that Oecree, and this Court 
would not carry it in Execution againſt the Heir; but the 
Reaſon map be, becauſe the Heir, after the Death of his An- 
ceſtoz, was in by the Statute de Donis, which this Conrt 
could not control; but if the Anceſto2 had been Ceſtui que 
Truſt in Tail, his Heir would have been bound by ſuch Ance⸗ 
ſtoz's Lien, becauſe in that Caſe, he would not have been in 
by that Statute, 

Jt hath been argued at the Bar, that theſe Articles ſhall 
not be carried into a ſpecifick Execution in Favour of a Go. 
lunteer, when there is a plain Remedy to be had on the Co: 
venant fo? Damages; but that is only where a Man is ad li- 
bitum to perfo2m it oz not. 

Ik the Truſtees by the Marriage Articles had erhibited a 
Bill in this Court to have a (ſpecifick Execution thereof, it 
would certainly have been decreed fo2 him, and lo ought it to be 
fo2 the Plaintiff, eſpectally ſince the Power created by the 
Will of Earl Thomas covers all the Eſtate which he ſettled 
by that CUill. | 

Upon the whole, it might be hard koz a Court of Equity 
to carry the Settlement alone, thus dzawn and engroſſed, in⸗ 
to the Execution of this Power excluſive of the Articles, be- 
cauſe the Statute of Frauds now ſtands in the Tay ; but 
this Power being bound by the Articles, the very Dꝛaught of 
that Settlement is a good Oeſignation of what Lands 
ould be ſettled, and a Determination of Earl Gilbert's 
Election to raiſe the 500 l. per ann. out of, and by Uirtue of 
his Power. 

As to the ſecond Point which is, TUhether the Defendant 
hath any Equity to be — out of the Aſſets of = 

2 il 


2d Point. 
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Gilbert, (i. e.) how far thoſe Articles will bind his Heirs, 
and as to that Matter, the CWlozds are to be conſiderey, 
(viz.) That he or his Heirs would ſettle Lands of the Galue 
of 5001. per ann. by Virtue of his Power, or otherwiſe, 
now it hath been ſaid at the Bar, that theſe are technical 
(lows writ currente calamo, and inſerted in the Articles 
without Conſideration ; but this ſeems to be a Miſtake, fo; 


the Moꝛzds were carefully put in as auriliary to the real 


Lien, (viz.) That if his Power ſhould happen to be inſuffict- 
ent to ſettle 300 l. per ann. that then it ſhould be done by 
ſome other Beans ; and tis pzobable this Marriage had ne. 
ver taken Effect, but in Conſideration of this Power, lo 
that the Aſſets of Earl Gilbert ſhall not come in Exoneration 


of the ſettled Eſtate; ko: where-ever Aſſets are bzought in 


Exoneration, there the Debt oziginally charged the Perſo: 
Ties true he had Eledion to raiſe this 500 J. per ann. out 
of his own Aﬀets, oz out of his Power; but ft ſeems plain, 
that he intended to raiſe it out of his Power; fo2 here 
was a Deed dzawn and engroſſed, tho' not executed, by 


which Deed the Lands therein mentloned, being of the Un: 


lue of 5001. were ſettled on the Plaintiff in Jofnture, fo 


that this initiate Act, tho' not conſummate, is ſufficient to ſhew 


his Intention to execute this Power which he was bound 


by the Articles to perfozm ; but if it had been ad libitum, 


there an initiate ad would not have been ſufficient, 

It was decrecd fo? the Plaintiff, that ſhe was a Purchaſer 
of this 5001. per ann. under the Mill of Earl Thomas, and 
the Articles of Earl Gilbert, and that, tho' this Power was 
not ſiriftly perkozmed, pet here being a valuable Conſidera- 
tion, it ſhall be carried into Execution in this Court ; that 
the Articles are a ſufficient Lien in Equity to carry it into 
Execution; and this being a Lien ever ſince the Articles 
were executed, there can be no Colour to charge the Aﬀetg of 
Earl Gilbert; ſo it was decreed that the Plaintiff ſhould have 
thoſe very Lands ſpecified in the Deed. | 
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The Earl of Strafford verſus The Lady 


Wentworth. 


Life, made a Leaſe fo2 Pears, rendzing Rent pay- died the 
able on ſuch a Day, and afterwards died about be Rene 
two of the Clock in the Afternoon of that Day on was payable, 
which the Rent was payable; and the Tenants having paid an er ang 
the Rent to the Lady Wentworth, who was the next in Minute of 
Remainder, the Plaintiff took out Adminiſtration to the chat Day. 
Inteſtate Sir John Smith, and then erhibited his Bill in 
this Court to oblige the Defendant, who had wong fully 
received the Rents, to pay it over to him, alledging 
an the Rent was due to the ſaid Jnteſtate in his Life- 
ime, 
But it was inſiſted koz the Defendant, that the Rent 
was not rightfully due to the Inteſtate until twelve of the 
Clock of that Night; though 'tis demandable befoze 
Sun - ſet, fo2 the Benefit of the Tenants to ſave a 
Condition, &c. fo2 tis not legally due to the Landlo2d till 
the laſt Minute of that Day on which tis payable ; and the 
Tenants having paid it to the Defendant who had a Right to 
the Remainder, in whoſe Time it incurred, and became 
due, the Plaintiſt cannot recover it from her, unleſs he 
ſhews that ft veſted in the Jnteſtate; and to p2ove thts 
Point, the Caſe of the Lord * Rockingham was cited, Lord 
(viz) The Leſſo2 died on Michaelmas-Day fn the Afternoon, Rockive- 
and befoze the Setting of the Sun; it was inſiſted fo2 the Gene. 
Execu⸗ 2 Salk. 578. 


T* Caſe, ſſ. Sir John Smith being Tenant fo2 The Ledor 
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Executoz, that the Rent being reſerved payable on that 


Day, it might have been paid in the Bozning, and that 
a Releaſe upon ſuch Papment had been a good Dir: 
charge; but it was decreed in that Cale, that the Rent 
ſhould go to the Heir, becauſe at the Time of the 
Death of the Leſſoz, he had no Remedy to compel the 
Payment, and by Conſequence it was not veſted in him 
till the laſt Minute of that Day, 

The ſingle Queſtion is, if this Rent was due to the 
Inteſtate oz not, ko; if it was, then the Plaintiff who is hig 
Adminiſtrato2 ought to have it. * 

'Tis true it was not due from the Tenants till the 
laſt Minute of the Day on which tis payable, neither 
could they be compelled to pay it till after that Day; 
but they having paid the Rent, they admitted it was due 
from them, and tis plain the Oetendant had no Right 
to receive it; therefoze it being patd into a wrong 
Hand who received it without any Title, it ought to 
be paid over to the Plaintiff who had a colourable Ti⸗ 
tle to receive it as Adminiſtrato2 to the Inteſtate. 
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The Dutcheſs of r verſus Sir John 


Vanbrook, and others. 


liament was (a well ſatisfied with the Conduct of — — wg 
the Duke of Marlborough in obtaining a Gictoꝛy RR. 
there, that a Cote paſſed the Lower Houſe, that decreedroac- 

ſomething might be done by the Publick fo2 the ſaid Duke, des? 

to perpetuate the Memo2y of that Service; and at length it Matter. 

was reſolved, that Blenheim-houſe ſhould be built fo2 him at 

the Expence of the Publick, and purſuant to that Reſolution 

the Queen by her Officers agreed with Workmen to build 

that Houſe. | 

But after laying out 200,000 J. in Building it, the Duke 

fell into ſome Oiſgrace, and was charged to give an Account 

what Money he had received of the Crown, and how he dil⸗ 

burſed it, and the Building was no longer carried on at the 

Publick Expence, but at the Erpence of the Duke: And at 


that Time there was 450001. due to the Overſeers of this 


T HE Caſe, f. After the Battel of Blenheim the Par- Where after 


Bullding, and their TUozkmen ; and * they who lettled the * Mr.Craggs, 


Accounts with them had but 16000 1. of the Publick Monep = —— 
in their Hands, to ſatisfy that Debt, which they had paid, ſo ““ 
that there was 29000 l. due to them, as the Account then 
ſtoop, fo2 which they exhibited a Bill in the Erchequer a- 
gainſt the ſaid Duke, and had a Decree in their Favour; 
and now upon an Appeal in the Houſe of Peers, it was in⸗ 
liſted, that the Decree ought to be repealed, fo2 _ = 
| uke 
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Duke was not obliged to pay this Debt, being a Stranger 
to the Gote of the Houſe of Commons fo2 Building this 
Houſe, and being then out of the Kingdom, and never in. 
tended to lap out above 40,0001. in Building an Houſe fo; 
himſelf, which he had already laid cut in carrying on and ft: 
niſhing the Building thus begun by the Publick; beſides, it 
did not appear that there was any Manner of Contract made 
by him, oz by any other Perſon by his O2der oꝛ Authozity 
with the Wlozkmen, &c. to cartp on this Tlozk, therekoze 
they ought to take their Remedy where by Law they could. 

It was farther ſaid, that now the Boule was built, it was 
of no real Benefit to the Appellant, becauſe it was lo very 
large, that the Furniſhing and Keeping it in Repair would 
rather be an Incumbzance than a Pꝛoſit to any Subject; ſo 
that there could be no Colour to infozce the Appellant to pay 
this Debt. 

It was inſiſted fo2 the Reſpondents, that they were Work- 
men and Tradeſmen, and that they built this Houſe fn Cx⸗ 
pectation of being paid fo2 their Goods and Labour, and ha⸗ 
ving no Means to compel the Payment any otherwiſe, than 
by applying to the Duke, tho all their Contracts were made 
with publick Miniſters, it would be a very great Hardſhip if 
they Chould be unpaid, and ſuch an Hardſhip as the Circum- 
ſtances of ſome of them and their Families could not bear; 
and therekoze it would be moze reaſonable, that the Appellant 
(who enjoyed this Houſe, and had the Inheritance thereof) 
ould pay fo2 it, tho there was no ſpecial Contraf to charge 
him, than that the Reſpondents ſhould be without any Man⸗ 
ner of Remedy fo2 their Monep; and it being made appear 
that the Appellant very often appꝛoved the Building, and 
gave particular Jnſtructions to ſome of the Reſpondents con- 
cerning the ſame, they had the ſaid Decree affirmed in the 
Houſe of Peers, and that the Duke ſhould pay this Debt. 

Afterwards the Attorney General moved the Court, that 
the Duke might be at Liberty to file this pzeſent Bill againſt. 
the Defendants, fo2 that the Account ſettled by Mr. Craggs, 
Mr. Sloper, and Mr. Lowns, who were employed by the Pub⸗ 
lick, ought not to conclude him, the rather, that ſince they 
had no Power from him. (the Duke) there was no Reaſon 
their Account ſhould bind him; and fo2 that ſince he had 
carried on the Mozk on his own Account, it was done at a 
much cheaper Rate in every Article than when the Publick was 
to pay fo2 it; and now, ſince the Houſe of Peers had decreed 
be ould pay the CClozkmen, it was reaſonable he ſhould — 
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a fair Account from them, and Vouchers ſhould be pꝛoduced 
to the ſame, eſpecially ſince it doth not appear, that the 
Houſe of Lozds, who affirmed the Oecree, ever intended that 
he ſhould be concluded by the ſtated Account; and tho” this 
Motion was ſtrongly oppoſed, yet it ſeemed reaſonable to the 
Court to grant it; and thereupon the now Plaintiff filed the 
ſaid Bill, the Scope of which was, that the Plaintiff might have 
an Account of what Money the Defendants had received fo2 
their Mozk in Building Blenheim-houſe, and to know what 
is fairly and juſtly due to them reſpectively, in oder that the 
ſame may be paid. | | 

Dne of the Defendants, who was an Dverleer of this 
Building, by his Anſwer lays, that he is not to account with 
any but the Crown; and having already accounted, he inſiſts, 
that he ought not again to be called to account fo2 the ſame 
Thing; and all the Defendants ſay, that they took the Duke 
ro be their Pay-maſter, &c. 

At the Heating the Cauſe it appeared, that in the Marrant 
to the Dverſeers of this Building to p20ceed in the Monk, 
it was expzeſly mentioned, that they ſhould be accountable to 
none but to the Duke of Marlborough; therefoze it was in⸗ 
ſiſted fo2 the Plaintiff, who is Executrix of the Duke, that ſhe 
ſhould have their Account; tis true, there is a great Demand 
made bp Sir John Vanbrook, but there is no Reaſon that 
the Plaintiff ſhould be ladled with it, becauſe he was an Ok⸗ 
ficer fo the Crown, from whom he had a [Penſion to oberſee 
this (Wozk; but if the Court ſhould be of another Dpinton, 
then it muſt be conſidered how much he muſt be paid, fo2 
he inſiſts on 600 l. per Annum fo2 himſelf, and 300 l. per 
Annum fo? his Aſſiſtant, which is very extravagant, becauſe 
Sir Chriſtopher Wrenn, whoa was generally eſteemed the 
moſt experienced Archite# in England, had but 2001. per 
Annum, fo2 Overleeing the Building of St. Paul's Church; 
and though theſe Dfficers and Wlozkmen ſay fo2 one another, 
that the Bills delivered and allowed in the ated Account 
are reaſonable, yet there is a convincing Pꝛoof of the Fal- 
ſity of that Afſerrion, (viz.) That ſince the Duke carried 
on this TUozk at his own Charge, it was done at twenty 
— Cent. cheaper in everp Article, than it was carried on 
befoze. 

Beſides, it will appear in Pꝛoof, that the Crown paid 
ko: ſeveral Things which were never done, and that there 
were ſeveral Frauds committed by the Overſeers and Tlozk⸗ 
men; as fo2 Jnſtance; there _ 600 Half-Bricks delivered 

| in, 


26 


Term. S. Trin. 9 Georgii, in Canc. 


Econtra. 


in, and reckoned at 800 whole Bricks, and that when theſe 


Officers wanted Fruit, they ozdered the Gzocer to ſend tt, 
and then charged it as Candles burnt in carrying on the 
Bullding z therefore, though there is an Account ſettled with 
the Crown, tis unreaſonable it ſhould conclude the Duke, 
who ts a Stranger to it, and is now become chargeable in 
bis own Right. 

They who oppoſed the Plaintfff (aſd, that as to the OM- 
cers, and particularly as to Sir John Vanbrook, that by Uir⸗ 
tue of the Occree made in the Houſe of Lo2ds, the Tloꝛtz⸗ 
men who were employed by him ought to be paid by the Duke 
from the Mature of the Warrant 3 and certainly the ſame 
Reaſon will oblige him to pay Sir John, who employed them, 
unleſs ſome Cauſe can be ſhewed why the Tarrant ſhould be 
effectual to the TUozkmen, and not to the Officers by whom 
they were employed. 

'Tis true, Sir John was an Officer of the Crown, and 
as (uch he received a conſfant Salary, but that will not 
oblige him to ſerve every pzivate Man on that Ac: 
count, but rather to have a greater Reward when he is 
employed by a Subjeck; becauſe, to be employed bp the 
Crown is ſuch an Appzobation of his Merit, that he muſt 
be eſteemed in a ſuperioz Degree than others of the ſame 
Profeſſion, 

'Tis true likewiſe, that Sir Chriſtopher Wrenn was a 
very great Architect, and had no moze than 2001. per An- 
num, fo? Overleeing the Building of the Cathedzal of St. 
Paul's, but he libed in London, and had ſeveral other 
Tozks carrying on there at the ſame Time, whereas Sir 
John was expoſed to the Fatigues of long Journeys ta 
Woodſtock, and at the Expence to have conſtant Lodg- 
ings there, 

And as to the Tozkmen, moſt of the Arguments of their 
Counſel turned upon the Hardſhip it would be koz them to 
come to a new Account befoze a Maſter in Chancery, fo? 
ſo great a Sum as it hath Coſt foz the Building this 
Houſe, and to pzoduce Gouchers fo2 every Particular after 
fuch a Length of Time. 

Beſides, ſeveral of the pꝛeſent Defendants were the Wt: 
dows Childzen, and other -Repzeſentatives of the deceaſed 
TUozkmen ; ſo that it would be almoſt impoſſible fo2 them to 
pꝛoduce Gouchers fo2 the CUlozk done by thoſe whom they re⸗ 
peſent, after ſo long an Acquieſcence under the ſtated Account, 
upon which they might do much rely as to make them 2 
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and negligent of ſuch Uouchers, that pzobably great Part of 
them might be loſt. 

But the Court, after Enumerating ſome of the great Aﬀt- Curia 
ons of the late Duke of Marlborough, who carried every 
Thing he undertook by the Strength of his great Condu# 
and Courage, decreed that the Officers and Tozkmen ſhould 
come to an Account befoze a Yaſter, and that the ſtated Ac- 
count ſhould not ſtand in the TUay. 


Hutchiſon & al verſus Vincent. 


4 HE Plaintiff had a Bzother who (as it was ſuggeſted Where an 
in the Bill) died ſeiſed of a real Eſtate, and poſſeſſed of _— . 
a perlonal Eſtate of great Galue; and by his laſt Till and cifick Lega- 
Teſtament, after deviſed ſeveral Legacies to particular Le⸗ 232 
gatees, and made the Defendant Vincent Erccuto2, and 1 
died, againſt whom the Plaintiff and his Siſter exhibited this the Reg 


Bill to have the real Eſtate, and their diſtributive Shares er the per. 


; ſona A 
of the perſonal Eſtate, oz of the reſiduary Part thereof after = Debs 
Debts and Legacies paid. and Lega- 


The Dekendant by his Anſwer ſets kozth, that the Te. aid. 
ſtatoꝛ by his {aſt (Uill, deviſed a Legacy of Fifty Pounds to 
his Bother the now Plaintiff; but left nothing to the other 
Plaintiff his Siſter, and that he made the Defendant Erecu- 
to?, but left no ſpecifick Legacy to him, ſo he fnlifs, that 
he ag Executo? is entitled to the Reſidue of the perſonal E- 
ſtate of which the Teſtato2 died poſſeſſed, and denfes that he 
was ſeiſed of any real Eſtate, oz if he was, the Defendant 
diſclaims all manner of Right to it. 

Thoſe who argued fo2 the Plaintiff inſiſted, that tho' the For the 
Defendant is made (ſole Executoꝛ by this Will, which after a Plaintitt 
long Conteſt is now eſtabliſhed; yet as this Caſe is circum- 
ſtanced, the Defendant ought not to have the whole perſonal 
Eſtate, but ſhall be pzeſumed as a Truſtee fo2 the next of 
Kin of the Teſtatoz, unleſs it can be ſhewed, that it was 
his Intent his Executo2 ſhould have the TUhole. 

Now by this Will it ſands indifferent, TUhether the Te⸗ 
ſtatoz intended the Benefit ſhould be either foz the Defendanc 
who was his Executor, oz fo? his next of Kin; but tis in 
IP2oof, that he very often erpzeſſed a great Regard fo2 his 
Þ2other and his Childzen ; therefoze it cannot be preſumed 
he intended his Eſtate fo2 a Stranger. | 
It was argued fo2 the Dekendant, that nothing appears Econtra. 
upon the Face of this oy”; to induce the Court to intend 
7 2 the 
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the Defendant to be a Truſtee for the next of Kin; there— 
foze the Pꝛeſumption muſt be, that he intended the Eſtate fog 
the Defendant ; and tho' there are few Caſes in Point, pet the 
Reafon which governs fome other Caſes of the like Nature, 
may likewiſe govern this, but there is no Caſe to pꝛove that 
an Executor is a Truſtee barely by being appointed Executor. 
And ft map be ſome Reaſon to induce the Court to de: 
cree in Favour of the Defendant, when it ſhall be conſider. 
ed what vaſt Erpence he hath already ſuſtained in the Conteſt 
of this Mill; fo2 firſt the Plaintiff conteſted it in Doctors- 
Commons, and after Sentence there fo2 the CUill, he appeal- 
ed to the Delegates, where that Sentence was affirmed ; then 
he indicted ſeveral of the CUitneſſes fo2 Perjury, who pꝛoved 
the Mill, and they were all acquitted, there being no colour: 
able Pzoof agatuſt them, ſo that having been defeated at 
Law, and in the Spiritual Court, he now makes his 
laff Attempt in Chancery. 
Curia. An Executoz hath certainly the whole and entire Right ta 
the Teftatoz's perfonal Eſtate boch in Law and in Equity, 
unleſs upon the Face of the Tlill it appears by fome Indica⸗ 
tions, that the Teſtatoz intended to the contrary, as by giving 
him a fpecifick Legacy; fo2 by ſuch a Deviſe it appears, that 
he intended him no mo2e. | 
And this was laid down as a Rule, when the Lord Jeffe- 
ries was Chanceltoz, and with good Reaſon, and hath been 
a ffanding Rule in the Court ever fince (with (ome little 
Qartations and Erceptions from the Circumſtances of 
Cafes) to erclude the Erecutozs, 
1 Vernon But the Erecuto? in the pzeſent Cafe having no ſpecifick 
473. Legacy deviſed to him, it doth not appear but that the Te⸗ 
ſkato2 intended the whole perſonal Eſtate to him; therekoze 
this Bill was diſmiſfed, but without Coſts, upon Condition 
the Plaintiff ſhall not trouble the Defendant with any farther 


Demands. 
3 Spencer verſus Chaſe. 
Lands to | | 
Troflcesand HIS was a Bill exhibited by the Plaintiff again the 
their Fours, Defendant, to have an Account of what was really due 


il his S 
come to the to him, and to have a Reconvepance of the Eſtate upon 


age of 2; Payment of the Money, 8c. 
— The Bill ſets fozth, that the Defendant had impoſed on 
the Lands at the Plaintiff when under Age, and had got ſeveral Bargaing 
z1 rears of rave between them, which be compelled the Plaintiff to — 
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cute ſince he came ok Age, and particularly a Moꝛtgage ot 
an Haule in Rufſel-Streer in Bloomsbury, which the Defendant 
nom claims as an abſolute Sale; and that he perſuaded the 
}Xaintiff to Moztgage other Lands to him (the Defendaat) 
to ſecure the Repayment of 6401. when in Truth, he (the 
Plaintiff) never received above 3201. of him upon any 
account whatiuever, 

The Dekendaut by his Anſwer denies any Truſt of the 
Houſe in Ruilel-Street, but tafiſts, that it was an abſolute 
Sale thercof to him, and as to the Moztgage⸗Monep he 
could not remember the leveral Sums he hav pald to the 
Hlaintiff, but affirmed that he had paid ſeveral Sums tg 
im, and dilcharged (cvcral of his Notes to other Perſons ; 
but cannot tell when, 02 to whom ſuch Motes were papable, 
o who were (Aitneſſes to them, having cancelled them at the 
Time he took this Poztgage foz his Security z but that he 
had actually paid to the Platntif 501 1, 108. and 601. moze, 
and dellvered a Chaile to him, in all, to the Ulalue of 200], 
and upwards, but denies any Impoſition on the Plaintitf, 


and inſiſtg, that he map be allowed 210]. the Plaintiff had of 


bim over and above the 6401. ſecured by the Moꝛtgage, be⸗ 
ſides his Charges and Bills of Fees and Expences, as an At- 
tozney fo? the Plaintifi, which were not yet made up, but in⸗ 
fiſts that they chould be allowed on the Account. 

It was argued fo2 the Dlaintiff, that from the Nature of 
this Tranſadton he had a very hard Caſe; fv2 it appeated in 
the Cauſe, that he was an Attozney's Clerk, and being very 
cttravagant was encouraged, luppozted and ſupplped by the 
Dctendant tn that way of living, he being another Attorney 
in the Meighbouryood, and who knew the Plaintiff was 
entitled to the laid Houle and Lands whilſt under Age; and 
having been ſuppo2tcd in his Extravagancies with ſeveral 
(mail Sums of Money at ſeveral Times by the Defendant, 
he theatned this young Man as ſoon as he came of Age, to 
lend him to Gaol if hz did not repay the Moncp; and there- 
upon he extozted from him both this Conveyance of the 
Houſe in Ruſlel-Street, and the Mortgage of his other 
Land. 

Now this Houſe is very well tenanted, being a good 
Houſe, and let fo2 40 l. per annum, and the Plaintiff who 
was entitled to the Reverſton after the Death of an old Life 
theu in Being, ſold it to the Oekendant fo? 1001. who within 
a few Days afterwards fuld it to one Huckſley foz Two 
bundzed Pounds. 


And 


For the 
Plaintit?, 
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Curia. 


And as to the Moꝛztgage Money, even the Dekendant can: 
not ſhrw any Particulars of Money paid by him, moze 
than the Platntiff hath (ct kozth in his Bill; lo that he 
muff come to an Acccunt koz that Money, and ought 
likewiſe to account fo2 the Pꝛofits of the Houſe in Ruſlel- 
Street, notwithſtanding the pretended Conveyance thereof 
was made by him after he came of Age, becauſe it was ex- 
tozted from him in the Manner as already mentioned. 

But as to that Matter, it was anſwered by the Deken⸗ 
dant's Counſel, that there was no Colour to make him ac⸗ 
count ko; the Profits of the Þouſe in Ruſlel-Street ; fo; tho' 


Hucklley gave him 2co 1. fo? it in a little Time after he (the 


D:fendant) bought it of the Plaintiff; yet that was a great 
deal moze than the real Ualue, it being bought fo2 the Con- 
venfency of the Purchaſer, whoſe Houſe was contiguous, 
and that there was no Colour to avoid the Sale thereof, 
becauſe there was no manner of ]Noof, that the Plaintiff was 
impoſed on 02 circumvented, 

And as to the Moztgage-Money, there being a Croſs Bill 
erhibited againſt the Plaintiff, he owns in his Anſwer, that he 
had received ſeveral confideratle Sums of the Defendant ; 
therckoze ik he (the Defendant) ſhall be made ſubject to ac- 
count, and it being very hard to pꝛove every particular Dil⸗ 
burſcment made by him in Behalf. and fo2 the Ciſe of the 
Plaintiff, it moy be rcaſonable that he ſhould be examined 
upon Jnterrogatozies, and that the Defendant's Bill of 
Coſts, and all other his Demands may be bzought into the 
Account, and allowed. | 

But upon reading the Will of the Plaintiff's Father, 
which was his Title to the mortgaged Lands, it appeared to 
be a Deviſe of the ſaid Lands to Truſtees and their Heirs, 
until the Plaintiff came to the Age of 25 Pears, and then in 
Truſt fo? him and the Heirs of his Body, Rematnder to the 
right Peirs of the Father. | 

And it appearing, that the Plaintiff was not of the Age 
of 25 Pears when he executed this Mo2tgage, but of the 
Age of 21 Pears, and no moge, ſo that erpeſly by his Father's 
(Will, he was not to take till four Pears after the Moztgage 
was made; the Court was of Opinion, that it was votd in 
Law; fo? if it was a contingent and executo2y Oeviſe to the 
Plaintiff, tis plain he had no Title till the Contingency 
ſhould happen; but if the Eſtate-Tail was executed in him, 
then he might make a Title by ſuffering a common Recovery, 
but let ft be either Tlap, he was not of Age, and ought to 
pay 02 ſecure what is juſtly due to the Defendant. . 
. 2 Ul 
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But as to the Sale of the Houſe in Ruſlel-ſtreet, it was 
an Impoſition on the Plaintiff, fox the Defendant bought it 
fo2 leſs than thzee Pears Purchaſe; therefoze he ought to 
make an Allowance fo2 what he ſold it moze than he paid koz 
it to the Plaintiff, 

And the Moꝛt gage was decreed to ſtand as a Security fo2 
what ſhould appear to be juſtly due to the Defendant, of 
which the Maſter was to take an Account, and that the 
Plaintiff ſhould have his Coſts to this Time, to be deducted 
out of what ſhall appear to be due to the Defendant ; and 
that upon Payment thereof the Defendant ſhall reconvey. 

But upon Non-payment the Plaintiff ſhall ſuffer a Com⸗ 
mon Recovery fo2 the Defendant's Security, and be fozeclo« 
ſed accoꝛding to his Pꝛaper in the Croſs Bill; and if the De- 
fendant is willing to be at the Charge, the Plaintiff ſhall ſuf- 
fer a Recovery immediately, leſt the Dekendant ſhould die 
bekoze what is due to him ſhall be paid. 


Bertie verſus Lord Cheſterfield, at the Rolls. 


HE Caſe, i. The Plaintiff Mr. Bertie. was defired The Huſ- 
(as ſuggeſted in the Bill, but not p2oved) by the late n fate 
Earl of Caernarvan, to ſee his Lady buried; and thereupon of another is 
the Plaintiff employed an Undertaker of Funerals to burp abs to the 
the ſaid Lady, expecting to be repaid what he ſhould lay out Charge, of 
in the funeral! Expences, by the Defendant, the Earl of Che- his Wife. 
ſterfield, to whom the Earl of Caernarvan had deviſed 6000 1. 
per Annum, lubfect to the Payment of his Debts; but he 
_ refuſing to pay the ſaid Charges, the Undertaker bzought an 
Action at Law agaiſt the now Plaintiff, and recovered 270 1. 
ko; this Burtal. 
Thercupon the Plaintiff exhibited a Bill in this Court 
anatnſt the Defendant, to diſcover Aﬀets in his Hands of 
the Earl of Caernarvan's Eſtate, and to ſubje# the ſame 
to the Payment of this Monep fo2 the Burial of his 
Lady. | 
It appeared in this Cauſe, that there was a Settlement of 
ſcparate Maintenance made fo2 this Lady, and that ſhe had 
Power to diſpoſe it by ill, and that accoꝛdingly ſhe made 
a Tlill, and thereby deviſed ſeveral Legacies to Perſons 
therein menttoned, and conſtituted the now [Plaintiff Execu⸗ | 
to2 thereof; but it was inſiſted foz him, that Settlements 
fo? ſeparate Maintenance ſhall never extend to funeral 
Charges; and tho' the Lady had made a Mill, and the 
Plaintiff 


32 : Term. S. Trin. 9 Georgii, in Canc. 


Plaintiff Exetutoz, pet it appeared ſhe had given away moze 
than ſhe had to diſpoſe. 

For the De- It was ſaid fo2 the Defendant, that ſince the Plaintiff 

fendant. was made Executoz, and had of his own Accozd taken upon 

himſelf the Burial of the Teſtatrix, there could be no Reaſon 

to charge the Defendant, fo2 there could be no equitable 

Charge on my Lord Caernarvan g Eſtate in the Defendant's 

Þand, unleſs the Plaintiff was defired to overſee and take 

Care of this Burtal of his Lady; and altho' that did not 

appear to be the Caſe, yet becauſe the Plaintiff took nothing 

of her Eſtate, by being made Executoz, fo2 ſhe gave away 

the (Whole in Legacies, | | 

Curia. It was decreed, that the Pusband's Eſfate is ſubject by 

Law to pay the funeral Expences in Burping the Mike, there: 

koze the Plaintiff ſhall be re imburſed out of the Lord Caer- 

narvan's Eſtate in the Defendant's Hands, together with 

his Coſts at Law, and in this Court; but his Bill was dif: 

miſſed with Coſts, as far as it related to the Cindertaker, 
who was made a Party to this Suit. 


Lawly verſus Lawly. 
1 HE Caſe, ſſ. Sir Francis Lawly had Iſſue Sir Thomas, 
— hoof who had Iſſue Sir Thomas, the now Plaintiff; and 


Truſtees, . the laid Sir Francis, upon the Marriage of his Son Thomas, 
char if the. lettled ſeveral Lands on Truſtees, &c. in Truſt fo2 the laid 
ved, then Sir Francis, during his Life, Remainder to his Son Sir Tho- 
the ſhovid mas fo? Life, Remainder to the Firſt and every other Son 
receive the and Sons of Sir Thomas in Tail Male, with a Power to 
they were klther of them when in Poſſeſſion, to make Leaſes of any 
ee the Part of the ſatd Lands fo2 twenty-one Years, oz thꝛee Lives; 
made Leaſes Pꝛovided, that if the Lady Lawly ſhould ſurvive Sir Francis 
and advan- AND Sir Thomas her Husband, then in Truſt to permit her to 
Kante De. CECELVEe the Rents and Pyofits of theſe Lands during her Life, 
creed, that às the ſame were at that Time let, 1 
* Sir Francis died, and Sir Thomas entered and let thoſe 
have the «a. LANDS at an advanced Rent, and died, and his Lady received 
vanced the ſaid Rent during her Life, fo2 ſeveral Pears, and made 
_ her TUill, and the Defendant Executoz thereof, and died. 
And now the Plaintiff erhfbitcd this Bill as Deir at Law 
to Sir Thomas and Sir Francis his Gzandkather, to have an 
Account of the Erccuto? of the Lady Lawly of the Overplus 
of the Rent received by her in her Life-time, and what hath 
been received by the ſaid Executo? ſince her Death, and that it 


I | may 
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may be paid to him, fo2 that he is entitled to it as Heir at 
Law, as afozeſatd. | 
The Defendant anſwers and ſays, that if the Lady Lawly 
received moze than ſhe ought, it was above fourteen Years 
ſince; lo pleads the Statute of Limitations; and if that 
ſhould not be allowed, then he ſays that he hath not Alſets, 
but what is ſufficient to anſwer Debts of an higher Mature 
affeting the ſame. 
But the Defendant was decreed to Account, and that Curia. 
what ſhall appear to have been recetved by the Lady moze 
than ſhe ought to receive (being the impꝛoved Rent ſhall be 
paid to the Plaintiff out of her Aﬀets; and what hath been 
received by the Executoz ſince her Death ſhall be paid out of 
his Aſſets. 
And as to the Statute cf Limitations the Plea was dif: Stature of Li- 
allowed, becauſe the Eſtate in Law was in Truſtees; and 3% Plan 


the Defendant was o2dered to pay Coſts. where the 
EftateinLaw 


is in Truſ- 
tees. 


Carrick & al' verſus Errington. 


HIS was a Bill erhibited by the Plaintiffs Carrick and Where P«- 
two others, as Heirs at Law to Edward Errington; —_—_— o 
and it was to avoid and ſet aſide a Conveyance obtained by thy Ss 
the Defendant by Fraud, ſuggeſting, that the ſaid Edward to bring their 
was a weak Yan in his Intelleas, and that be conveyed the du, = 
Lands, &c. to Truſtees and their Heirs, in Truſt koz Tho- 
mas Errington, fo2 Lite, Remainder in Truſt to his Firſt, 
and every other Son in Tail Pale, Remainder to William 
Errington in like Manner; and all this in Conſideration only 
of 200 l. fo2 which Reaſon it appeared to be a Fraud and Im⸗ 
poſition on the ſatd Edward. 
The Defendant pleaded, that Two of the Plaintiffs are 
Papiſts, and conſequently diſabled to bzing this Bill by the 
Statute 11 & 12 Will. 3. fo2 that they cannot take by De⸗ 
ſcent from their Anceſt32 ; and as to the other Plaintiff there | R 
is nothing in the Caſe but what may be tried at Law, (viz.) | 
What was the Conſideration of this Conveyance; and tis 
plain, that the Defendant Errington was eighteen Years of 
Age and upwards, when the aforeſaid Statute was made, con: 
ſcquently not within the Penalttes ; therefoze it ought to be 
tried at Law, whether the Plaintiffs are capable to recover, 


bon the Defendant capable to take by this Conveyance; fo? tis 


pꝛobable that it may appear Edward had ſome other Conſide- 
F ration 
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For the 
Plaintiff. 


ration to make this Conveyance ; beſides, the 200 l. therein 
mentfoned, 

But admitting the firſt Limitation to Thomas is void, he 
being incapable to take, becauſe he was a Papiſt, yet the Li⸗ 
mitation over to William is good, and fhall veſt imme⸗ 
dlately. 3 f 

But that was denied by the Court, fo2 the contrary was 
ſettled fn the Dutcheſs of Hamilton's Caſe, (viz.) That tho' 
the firſt Limitation is to a Papiſt, who is diſabled by the 
Statute to take; pet 'tis not ſuch a void Limitation, ſo ag 


the Rematnder ſhall immcdiately veſt, as if the Firſt was 


dead without Iſſue. 

Beſides, this Eſtate is mo2e likely to continue in a pꝛo⸗ 
teſtant Family, by ſuppozting this Conveyance, than by De⸗ 
ſtroying it, fo2 Thomas Errington, the Papiſt, is an old Man 
and hath no Jſſue, but William, who is the next in Remain⸗ 
der, is a Pꝛoteſtant. 0 

The Counſel fo2 the Plaintifk argued, that it was p2oper 
fo2 him to apply to this Court, becauſe it wag to diſcover a 
Fraud, and fo2 that the legal Eſtate was, and is in Truſ- 
tees; lo he muſt come into a Court of Equity to ſet the 
Deed alide. 

And if 'tis ſet aſide, the Plaintiffs muſt take as Heirs at 
Law to Edward; fo; tho Two of them are Papiſts, yet they 
were above the Age of eighteen Years at the Time this Sta- 
tute was made, and conſcquently not ſubject to the Penalties 
therein mentioned, 

But admitting they were all Papiſts, and incapable to 
take, pet certainly they are capable of Coming into a Court 
of Equity to let aſide any Conveyance fraudulently obtained 
from their Anceſtoz, and the rather, becauſe it may happen 


that the next of Rin, who is a Pꝛoteſtant, map not be wil- 


ling to be at the Expence of a Suit in Chancery fo2 ſuch a 
pꝛecarious Jntereſt, as to receive the 2: fits of an Eſtate 
until the Heir at Law becomes a Pqoteſtant ; ſo that a frau- 
dulent Deed ſhall carry the Eſtate. 

Beſides, it was ſettled in Roper and Ratcliff's Caſe, that 
the Heir at Law, tho' a Papiſt, is capable to take the Inhe⸗ 
ritance, fo2 tis in him, tho' the next Pꝛoteſtant of Kin hath 
the Pernancy of the Profits till the other becomes a Prote- 
ſtant; and the Truſt limited to ſuppozt contingent Remain⸗ 
ders cannot be ſaid to be a Truſt fo2 a Papiſt, no2 ſhall the 
Remainder Man in this Caſe take immediately, ſuppoſing 


the Limitation to Thomas to be void as to himſelf, _— 
2 -— We 
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he was a Papiſt, fo? if he ſhould take immediately, then this 
abſurdity would follow, (viz.) All the contingent Remainders 
to the Sons of Thomas would be void; and it could never be 
the Intent of the Donoz, that William the Remainder Man 
who gave no Conſideration, ſhould immediately have the 
Eſtate, koꝛ all the Conſideration moved from Thomas, and 
the only Conſideration mentioned in the Deed is Boney, (o 
no other ſhall be avetred. | 


There was no Decree made, but a Reference to a Ma- Cori 


ſter to inquire what was the Conflderation of this Deed, if 
any; and as fo? what was offered, that two of the Platntiffs 
were eighteen Pears old at the Time of making the Statute, 
and conſequently out of the Penalty, the Court was of O⸗ 
pinion, that they were out of the Letter of the Act, but with: 
in the Intent and Meaning of it; foz the Lawmakers could 
never intend to put Inkants of tender Years in a wozſe Con- 
dition than thoſe who were of Age ; but be that as it will, 
the Plaintiffs are pzoper to make Application here as Peirs 
at Law to Edward Errington. 


Savage verſus Foſter. 


HE Caſe, ſl Margaret Smith being ſeiſed of the Lands Where 


1 in Queſtion upon her Marriage with Peter Flavill, ſet- 


tled the ſame upon Truſtees and their Heirs, to the Uſe of wn Title, 
the ſaid Peter fo; Life, then upon Margaret his intended and not gi- 


Cite fo2 Life, Remainder after the Death of the ſaid Pe- 


ter and Margatet to the Heirs of the ſaid Peter, on the Bo- Purchaſer, 


dy of the ſaid Margaret to be begotten, Remalnder to the 
tight Heirs of the lald Margaret fo? ever. 


The ſatd Peter and Margaret had Iſſue only one Daugh- Purchaſe. 


ter (the now Defendant) who was married to one Folter. 

Peter Flavill died, and then his TUidow married one 
Brown, by whom ſhe had Iſſue one other Daughter, and no 
moze, which Daughter being courted by one Williams, but 
he refuſing to marry her without ſuch a Fozttine, which Mar- 
garet her Mother was not able to give without bzraking thzo' 
this Settlement, conveped the (aid Lands to the afozeſaid 
Williams, &c. and the Defendant Mrs. Foſter and her Hul⸗ 
band who knew that the Lands were ſettled on her in Tail 
as afozeſatd, ſollicited her Mother Margaret Brown to make a 
Conveyance in Favour cf the ſaiy Williams, and were 
aſüſting in carrying on the Martiage between him and her 
Half- Siſter Brown, 


F 2 Mhere⸗ 
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Mhereupon the ſaid Margaret conveyed theſe Lands, &c. 
to the Ale of her ſelf fo2 Life, Remainder to Williams and 
his Heirs; then the Marriage took Effect; and afterwards 
| | Williams ſold theſe Lands to the Plaintiff Savage, who en⸗ 

1 tered and built an Houſe thereon. 

j And now Mrs. Foſter who was the Iſſue in Tail, by (lit: 
= tue of the ſaid Settlement, and endeavouring to ſet it up a⸗ 

gainſt the Title of the Plaintiff, who was the Purchaſer, he 
- exhibited a Bill againſt her to have his Title eſtabliſhed a. 
| gainſt that Settlement; fo2 that ſhe having full Notice of 
| the Purchaſe, and of her own Title, ſhe gave no Notice 
3 | thereof to the Plaintiff, and therefoze ought not to be at Let: 

berty now to impeach it, though ſhe was a Feme Covert, 
but that ſhe ſhould be concluded by this Fat as well as if he 
was an Infant, | 
ITY Jt was argued fo2 the Defendant Mrs. Foſter, that two 
Defendant, Things are neceſſary to bind the Right in Caſes of this 
Nature ; the one is, that the Party muſt know his own CTi⸗ 
tle to the Lands; and the other is, that he muſt be inſtrumen⸗ 
tal in pzomoting the [Purchaſe thereof by the Gendee, with: 
out giving him Notice of ſuch Title; fo2 it would be of dan- 
gerous Conſequence if the bare Permiſſion of him to pꝛoceed 
in the Purchaſe ſhould be a Foundation to bind his Right in 
this Court on the Foot ok Fraud. 
'Tis true, the Defendant knew ſhe had a Title under 
this Settlement, but ſhe appꝛehended ſhe was not to take till 
after her Mother's Death ; ſhe knew likewiſe that her Siſter 
was about to marry with Williams, but did not know upon 
what Terms; but if (ſhe had known the Terms of that 
Marriage. ſhe was then a Feme Covert, and her Þusband 
ought to have given the Plaintiff Motice of her Title; there- 
foze his Megligence ſhall not pꝛejudice her who had done no- 
thing to lo fe her Inheritance, and the entire Benefit of this 
Settlement ko ever. | | 
E-ontra, for On the other Side it was firſt denied, that the two 
che Plain- Things befoze-mentioned by the ]laintiff's Counſel are ne: 
on ceſſary to have Relief in Caſes of this Mature; the one, that 
the Party ſhould know his own Title, and the other, that 
he ſhould be inſtrumental in carrying on the {Purchaſe by an: 
other, without giving him Notice of ſuch Title, 

*Tis true, he ought to know his own Title, and that 
muſt neceſſarily be intended in this Caſe, becauſe the Deken⸗ 
dant had the Cuſtody of this Deed of Settlement; but tis not 
neceſſary that the Perſon intereſted ſhould be active oz inſtru- 
mental in carrying on the Agreement in o2der to a a 
+ BJ's : 3 02 
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fo2 if the Party knew his own Title, there can be no Danger 
that his Right ſhould be bound by the Purchaſe, becauſe it 
was in his Power to help himſelf by giving the Purchaſer 
Notice of ſuch Right; and though this Defendant was a 
Feme Covert, yet it was a Fraud in her not to give the 
Purchaſer Notice of her Right; and therefoze it ſhall be 
bound koz ever, and the rather, becauſe the Dekendant Colli- 
cited her Mother to make this Conveyance in Favour of 
Williams, upon the Marriage of her Siſter, and koz that the 
Plaintiff hath entered and built on the Lands, 

CUhere there is a parol Agreement made fo2 a Leaſe, and 
the Leſſee by Uirtue of ſuch Agreement enters and builds, 
this Court will eſtabliſh it on the Foot of Fraud in the 
Leſſoz, notwithſtanding the Statute of Frauds, &c. becauſe 
Contracts executed in Part are not always within the Sta⸗ 
tute, though erecutozy Contracts are. 

Now thts Bill is bꝛought to be relieved againſt a Fraud fn 
the Defendant, who would avoid the Plaintiff's Title by an 
elder Settlement, though ſhe was pꝛivy to, and alliſting in 
carrying on the Marriage of him under whom the Plaintiff 
claims, and never gave any Notice of her Title to the Pur⸗ 


- Chaſer. 


Now when any Thing in ozder to a Purchaſe is publickly 
tranſafed, and a third Perſon knowing thereof, and of his 
own Right to the Lands intended to be purchaſed, and doth 


not give the Purchaſer Notice of ſuch Right, he ſhall never 


afterwards be admitted to ſet up ſuch Right to avoid the 
Purchaſe ; fo; it was an apparent Fraud in him not to give 
Notice of his Title to the intended Purchaſer, and in ſuch 


Cale Infancy or Coverture ſhall be no Excuſe ; fo2 tho' the 


Law preſcribes fozmal Convepances and Aſſurances fo? the 
Sales and Contracts of Infants, and Feme Coverts, which 
every Perlon who Contracts with them is pzeſumed to know; 
and if they do not take ſuch Conveyances as are neceſſary, 
they are to be blamed fo2 their own Careleſneſs, when they aft 
with their Eyes open; yet when their Right is ſecret, and 
not known to the Purchaſer, but to themſelves, oz to ſuch 
others who will not give the Purchaſer Notice of ſuch 
Right, ſo that there is no Laches in him, this Court will 
relieve againſt that Right, if the Perſon intereſted will not 
give the Purchaſer Notice of ft, knowing he is about ta 
make the Purchaſe ; neither is it neceſſary, that luch Infant 
or Feme-Covert ſhould be ative in pꝛomoting the Purchaſe, if 
it appears, that they were ſo pꝛiby to it, that it could not be 


done without their knowledge, 
There- 


Curia. 


38 Term. S. Trin. 9 Georgii, in Canc. 


Thetefoze it was decreed, that the Dekendant ſhould levy 
a Fine to the Plaintiff, to extinguiſh her Right to the Lands 
in this Settlement, and that the Plaintiff Mould have a per: 
petual Injundion to quiet his Poſſeſſion; and that if the 
Defendant ſhall levy the Fine quietly, and without Detay, then 
-— omen ſhall have no Coſts, otherwiſe he ſhall pay 

offs. | 

And the Caſe of Watts verſus Haſewell was now remem: 
bered, where Tenant fo2 Life bozrowed Monep, and his Son 
who was the nert in Remainder, and an Jnfant, was a 
Mitnels to the Deed of Moztgage; this Court gave Relicf 
on the Foot of Fraud, becauſe the Inkant did not give the 
Moꝛztgagee Notice of his Title. 

So in the Caſe of one Clere, who was an Jnfant, and 
Clerk to an Attoznep, and had a Moztgage on his Maſter's 
Eſtate, and engroſſed a ſubſequent Bo2ztgage therrof to an⸗ 
other, without giving Notice that the Eſtate was moztgaged 
befoze to him; and fo2 that Reaſon his Moztgage was poſt- 
poned on the Foot of Fraud, 

Nota; Jn the next Seſſions of Parliament, the Defen: 
dant petitioned to appeal, oz to have a Rehearing at 
the Peril of Coſts, and offered to levy a Fine on that Cone 
dition, but it was rejefted fo2 nat coming in Time. 


Theſubſe- | Dowle werſus Rue. 
quent Mort- ; 
rays g 
to redeem Ipo an Appeal from a Decree at the Rolls, the Caſe 
che nr 


Mortgage was thus, 7. The Defendant Mrs. Rue, whilſt a 
upon Pay. Feme Sole lent 1601. to the Moztgagoz, who fo? ſecuring 
went of the Repayment thereof, made a Boxgage of the Lands to 
what w** ber, dated in April lee | 

pending tha: Afterwatds t kendant married Mr. Rue, who being a 
OG "_ ſeafaring Man, and having a Penſion 62 Half-pay from the 
da us an. Sovernment, Poceeded in a Uopage to fetve the Czar of 
other Mort- — 47 and left a Letter of Attozney with his Mike to 
gage prior. , receive his Pay as it ſhould become due. 

Decreed a Afterwards the AJortiraxo! of theſe Lands bowrowed 600 1. 
er moze of one Mary Sherlock, and fo; (ecuting the Repayment 
he thar thereof with Jatereſt, he montgaged the ſaid Lands to her 
Mortgage by Deed, dated in Avg. 1701. which was a Pear after the 
Tice! e dne de 
eee gage of ol. to another in her Husdand's Ablence, 
much Mo- petending the had a Power fo to do, and produced a Letter 
ney was pail of Attoznep (as ſhe p2etended) undet his Hand fo2 that Pur⸗ 


on it. 
3 pole; 
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poſe ; but as ſoon as he returned, he bzought a Bill in Equi- 
ty againſt the Aſſignee, and had a Decree fo2 a Reconvey- 
ance on Payment of 1501. which was paid by the ſaid AC- 
ſignee to the CUife, upon her Alignment of the (aid Mozt- 
age. 
: Then the Plaintiff Dowſe, in Right of his Bother-in-Law, 
Mary Sherlock, who had the ſubſequent Moztgage fo2 600 l. 
exhibited this Bill againſt the Defendant Rue, and the A 
ſignee, to have a fair Account, and to have an Aſſignment of 
the pꝛioꝛ Mozt gage of 1001. upon Payment of what ſhall ap: 
- pear to be due thereon; and the rather, becauſe the ſaid firſ> 

Moꝛtgagee had all the Deeds and Title of thoſe Lands which 
were left in her Poſſeſſion by the Bo2tgagoz, ſo that the 
_ Þlaintiff, who was the ſubſequent Moztgagee, might be eaſi- 
ly decetved. 

But now pending this Bill, the Defendants (et up an⸗ 
other Moztgage of thoſe Lands to them fo2 ſecuring the Pay» 
ment of 200 l. with Intereſt, which Moztgage was dated 28 
March, 1700, about thee CUecks befoze the Mortgage in 
April, fo2 1001. but it being denied by the Plaintiff, there 
was a Decree made at the Rolls, that it ſhould be tried at 
Law, whether the Deed dated 28 March, 1700, was erecu- 
ted, from which Decree the Platntiff now appeals, fo? that 
it was too ſho2t ; fo2 tf upon the Trial it ſhould appear, that 
ſuch Deed was executed, pet the Boney therein mentioned 
might be paid in Part oz in the TUholez therekoze it ſhould be 
direcke d to be tried in like Manner, whether that Boney, 02 
how much thercof was paid. | 

But it was inſiſted fo2 the Plaintiff, that this Moztgage 
of 2co l. ſhould be ſet aſide without a Trial at Law, becauſe 
it appeared that the Moztgagoꝛ had a Title to thoſe Lands 
by Leaſe fo2 thirty:four Pears; and in the Moztgage dated 
in March, he recites it to be fo? thirty-eight Pears, ſo that 
'tis very unlikely he would moztgage it fo2 four Years longer 
than he had fn it; and in April tollowing he mo2tgaged it to 
the lame Perſon fo2 thirty Pears, to commence immediately ; 
and this was very ertraowdinary in the Moztgagee to take a 
ſecond Moztgage of the ſame Lands fo2 a ſhozter Date and 
Time than the Firſt, when the Monep lent and ſecured by 
this ſecond Deed might have been better ſecured by Jndozſing 
it on the Mortgage dated in March bekoze. 

Beſides, if a ſubſequent Term of the (ame Pꝛemiſſes was 
taken in April, and to commence at the ſame Time, that will 
be a Surrender in Point of Law of this Deed in March 


It 


For the 
Plaintiff. 
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F It was admitted at the Rolls, at the Hearing this Cauſe, 
| that if the Deed in April had been to (ccure a greater Sum 
q of Monep than the Deed in March, it might have been pze- 
ſumed to have been made in Satisfaction of the firſt Sum; 
| but it map be as well pzeſumed, that rhe Moztgagoz paid 
[ 1001. of the 200 l. and gave the ſecond Moꝛtgage in April, 
x fo2 the ſecuring the Payment of the other 1001. and neglect: 
. ed to cancel that in March. 

Beſides, the Defendant was never in Poſſeſſion by Girtue 
of this Moztgage dated in March, neither was the Puncipal 
92 any Intereſt demanded in twenty Years. 

But it was inſiſted fo2 the Defendant, that no Alteration 
ought to be made in the Decree at the Rolls, but only, that 
it may be directed to try if any Part, and how much of this 

Curia, 200 |. was paid; and thereupon it was decreed, that it ſhould 
be tried at Law, whether this Deed was executed; and if it 
was, then whether the TUhole, oz " Part, oz how much of 
the Money was paid. 


Reynolds ver ſus The Lady Tenham. 


2 HIS was a Petition preferred to the Lord Chancellor 
1 by Mr. Reynolds, the Ozandfather of an Infant of the 


aſſignable ro Age of ſeven Pears, to have him taken out of the Cuſtody of 

another. his Mother (the Defcudant) being a Papiſt, and to be deliver. 
ed to Serjeant Banes, and another named by the Petitioner, 
that he might be educated in the Pꝛoteſtant Religion, 

It appeared by ſeveral Affidavits ready to be pꝛoduced, that 
this Infant was entitled to 1700 l. per Annum, as Tenant 
in Tail in Remainder, after the Determination of the Eſtate 
fo2 Life of his ſaid G2zandfather ; and it was inſiſted fo2 the 
Petitioner, that it might be of very ill Conſequence, that the 
Education of this Child ſhould be left with a Papiſt, who 
might inſtil the Pzinciples of that Religion in an Jnfant. 

That the Father of this Jnfant ſaid on his Death⸗Bed, 
that he expected his Father (the Petitioner) would take Care 
to educate this Child in the Proteſtant Religion, and not 
leave the Education of it to his Wife, who was a Papiſt; 
but he being now dead, and the Gzandfather (the Petitioner) 
very old, and fo2 that Reaſon unable to take the Guardian- 
ſhip on him; he deſired that Two of his Friends in whom he 

7 repoſed an entire Confidence, and to whom he aſſigned the 
j Guardianſhip, might have the Education of this Jnfant, 


2 | | There- 
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Thereupon the Court inquired, Whether thoſe Perſons 
were willing to take this Charge upon themſelves ; and one 
of them, (viz.) Serjeant Bancs, being pꝛeſent, ſatd, that he 
had received ſeveral Favours from Mr. Reynolds, the Pett- 
tloner, and therefoze was willing to ſerve him in any Thing 


with which he ſhould be entruſted; and that ik the Court 


thought it pzoper he would take this Charge upon himſelf. 


But the Defendant, the Lady Tenham, did by her Coun- Econtra. 


ſel oppoſe the Making any Dwder upon this Petition, fo2 that 
it appeared by the Dath of the Earl of Licchfield, then in 


Court (who was the Godfather of this Jnfant) and' by the 


Oaths of ſeveral other Perſons, that this Lady had (o great 


d Regard to what her Husband in his Life-time deſired, ag 


to the Education of this Child, that ſhe directed he ſhould be 
baptiſed by a Miniſter of the Church of England, and that he 
ts conſtantly attended by ſuch a Miniſter ever ſince he hath 
been capable of any Inſtruction, and particularly he hath been 
taught the Church Catechiſm. ; 2213-81 | 
Beſides, the Petitioner deſerves very little Favour as to 
this Batter, becauſe he having 17001. per Annum, as afoze- 
ſaid, was ſo hard to his own Son (the Father of this In⸗ 
fant) that he allowed him no moze than 401. per Annum fo? 
his Maintenance, and would never ſee him ſince his Mar⸗ 
riage with the Defendant, and had never ſeen this Jnfant, 
his G2andchild, oz defired to ſee it; therefo2e it would be ve- 
ry hard to take a Child from a Mother, at the Jnſfance of a 
Gzandkather, who was (o very unkind to his own Son, and 
to commit it to the Care of Strangers (fo2 he doth not de⸗ 
ſire the Guardianſhip himſelf) and the rather, becauſe the 
Mother is willing to give any Security the Court ſhall ap- 
prove, that this Child ſhall be educated in the Pꝛoteſtant 
Religion, and that the Earl of Litchfield would be one of her 
Securities, oz otherwiſe, that this Child might be delivered 
to that noble Lord, oz at leaſt, that he map be one of the 
Guardians, and that ſhe may have the Liberty of ſeeing her 
own Child, and not be depzived of that Comfozt which all 
other Mothers naturally enjoy. | 


This Lady hath been married to two Pyoteſtants, and Curis. 


ſtill cantinues a Roman Catholick, and pꝛobably to her Ho⸗ 
nour ſo to do, being convinced ſhe is in the Right; but tho 
her Honour hath got ſo far the better of her Punciples, ag 
to educate this Child a Pꝛoteſtant, accozding to the Deſire of 
her Husband, yet 'tis to be feared, that ſhe will always have 
luch Perſons about her as r inſtil the Pꝛinciples of — 

AL | other 
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other Religion in his Mind, and make a wong Impzeſſion 
on his tender Years. | 

Beſides, if this was not to be fear'd, it might be moze 
advantageous foz the Child to be under the Care of ſome o: 
ther Perſons, and not of his Mother, who by her Indul⸗ 
gence and Fondneſs might do it an Jnjury. 

Therefoze it was oꝛdered, that the Child ſhould be deli. 
vered to thoſe Perſons whom the Gzandfather (the Petitioner) 
bad appointed to be Guardians, but ſo as the Bother map 
ſee him at any Time. | | 

But this Decree was reverſed in the Houſe of Lo2ds, upon 

the Appeal of the Lady Tenhbam, and there reſolved, that 
theſe Moꝛds of her Hugband on his Death-bed, (viz.) That 
he expected his Father (the Petitioner) would take Care to 
ſee this Child educated in the Proteſtant Religion, were a 
good Appointment to make the Gzandfather Guardian. 

That the Appointment of a Guardian is a bare Power 

4 and Truſt, and not aſſignable, as ft hath been reſolved in 

— *'Bedle and Conſtable's Caſe; and about thꝛee Pears ſince 

in the Duke of Beaufort's Caſe, whoſe Father had appointed 

the Duke of Ormond Guardian; but he being attainted of 

High Treaſon, and ſo made uncapable, another Guardian 

was appointed by Act of Parliament, it being not to be done 
by any other Powcr. | | 

Therekoze the Petitioner the Gzandfather was ozdered to 

take the Guardianſhip upon himſelf in Perſon; fo2 that he 

could not aign his Power to another, and this is agreeable to 

+» chan, another Decree made in the Houle of Lords, in the Caſe of 

Rep. 23). f Foſter verſus Denyon. 


Steed werſus Cragh, at the Rolls. 


AlongTerm THE Defendant being a Feme Sole, and poſſeſſed of a 


of Years was 1 long Term fo} Pears, afterwards married with W. R. 
bon water ine who made an Underleaſe to L. R. for ten Years; and in ſome 


Right of his ſhozxt Time after, having Occaſion fo2 Money, he boxrowed 
Wife, be ft of the ſald L. R. the Underleſſee, and covenanted that he 


made an Un- 


dericaſe for u grant him another Leaſe of the P2emiſſes, to com- 
ren Years; mente after the Expiration of the ſaid Term for ten Years, 
and upon and to continue during the Time he had any Right, Cc. but 


borrowing | 

Men — died befoze he made ſuch Leaſe. 

the Leſſee, 5 ts I ; N 

coyenanted to grant him another Leaſe after the End of the ten Years, and to continue during 
the Time he had any Right; but died before he made ſuch Leaſe: Decrced that this was a 
good Diſpoſition of the Term in Equity. 5 


5 L. R. 
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L. R. the UAnderleſſee aſſigned his Term of ten Years to B. B. 
and alſo all his Right which he had by Uirtue of this Cobe⸗ 
nant, and then B. B. by his laſt CUill deviſed the Came to the 
Plaintiff Steed, who entered, and was poſſeſſed, and the 
Cerm koz ten Years being expired, the now Defendant (who 
was Plaintiff at Law) bought an Ejedment; and thereupon 
the Plaintiff exhibited a Bill to be continued in the Poſſeſt- 
on of the Lands by Uirtue of the ſaid Covenant, and that 
the Court might declare he had a Right under it, and grant 
an Jnjunction to ſfay Pꝛoceedings at Law. 

The Defendant demurred to the Bill, ſuggeſting, that if 
there was any ſuch Covenant, it was only a bare Agreement 
between the Parties, and reſted in Covenant, which could 
only charge the Erecutozs o2 Adminiſtratozs of the Cove⸗ 
nantoꝛ; and that fhe claims neither as Erecuto2 oꝛ Admini⸗ 
ſtratoz, but by Uirtue of that Right which ſhe had para- 
mount that of her Husband ; and therefoze inſiſted that this 
Bill might be diſmiſſed with Coſts, | 

But the Counſel fo2 the Plaintiff argued, that this Cove- Econtra. 
nant was a good Diſpoſition of this Term in Equity, and 
that it was not pꝛaped in the Bill, that the Oefendant ſhould 
be obliged to carry this Covenant into Execution, but that 
the Court would declare it to be a good Dilpoſition of the 
Term in Equity ; and thereupon to grant an Jnjunction a. 
gainſt the Dekendant. 5 

And accoꝛdingly it was decreed at the Rolls, that this Co⸗ 
venant was a good Dilpoſition of the (aid Term in Equity, 
becauſe the Husband had a Power to diſpoſe it; and that the 
Covenant was ſuch a Lien as bound the Right, in whoſe *s Poph. 4. 


I Vernon 


Hands ſoever it went. 596. 


Anonimus. 


HE Caſe was, i. d Feme Sole being poſſeſſed of mend. 


Term fo2 Pears, married W. R. who was afterwards 945 
divorced a menſa & thoro, and ſhe had Alimony allowed tg Term in 
ſuppozt her; and now the Husband intending to ſell this — = 
Term, her Counſel moved fo2 an Jujunction. divorces, 

Which the Court denied at firſt to gzant, becauſe the - % &- 
Separation a menſa & thoro did not deſtroy the Parriage, 1 ten“ 
fo2 the Parties were ſtill husband and Tlike; now ſuppoſing was granted, 
the husband had been entitled to this Term in his own Right „beige, 
befv2eMarriage, and afterwards had been divozced from i reren. 
his CTlike, and ſhe had rr allowed, this Court — 

2 never 


— — 
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never have granted an Jnjunfion to hinder him from ſelling ; 
and certainip whil the Marriage continues, he hath the 
ſame Power to diſpoſe the Term, which he hath in Right 
of his TUife, as he had if it had been in his own Right. 
But her Counſel ſtill p2efſing fo2 an Injunction, ſo that 
the Merits of the Cauſe might come befoze the Court, and 
inſiſting very much on the Hardſhip of the Caſe, and that the 


— — 
wg” 


Aike could have no Remedy if this Term was ſold, 

The Court granted an Injundion; ko; though the Martrf- 
age continues notwithſtanding the Divozce, pet the Pul⸗ 
band doth nothing as Husband, noz the Mike as Mike. 


The Executors of Devallar verſus Herring; be- 
fore the Barons of the Exchequer at Serjeants- 
Inn-Hall in Chancery-Lane, in Trinit)-Vaca- 


tion. | | | 
Trover for HE Caſe, ſſ. One Smith who was a Pꝛopzietoꝛ of an 
— 1 Annuity Ticket in one of the publick Funds, ſold it to 
Plein ws White, who (old it to Devallar a ſingle Ban, who made the 


Nontui Plaintiffs his Executoꝛs, and died. | 

The Plaintiffs coming to his Houſe after his Death, 
kound one of his Scrutozes opened, which they ſuſpeted to 
be done by one Powell his Man-Servant, by the Contrivance 
of the Servant-MYatd, they being the only Perſons in the 
Houſe, and are ſince intermarried. 

Upon eramining the Books of Account, the Plaintiffs 
found an Entry made of an Annuity Ticket bought of White 
on ſuch a Day, which was a little befoze his Death; and 
that Ticket being now loſf, the Plaintiffs advertiſed it in the 
publick Papers with a Pꝛomiſe of a Reward to any Perſon 
— ſhould produce it, and to ſfop it befoze it paſſed the 

ffice. | 

But this Advertiſement being not made till about two 
Months after the Teſtatozs Death, the Ticket was ſold 
befoze that Time in Exchange-Alley, and paſſed thꝛo' ſeveral 
Hands till it came to the Defendant Herring, who purchaſed 
it fo2 a valuable Conſideration, and had it transferred at 
the Office to himſelf as from Smith the firſt Pꝛopzietoz, 
whole Name was endo2fed ; and a blank Space left over it 
to fill up the Endozſemeut as uſual, all which was done be- 
koze the Zdvertifement, 


? OS The 
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The Plaintiffs, (the Executozs) knowing this Ticket to 
be in the ]Poſſellon of the Defendant Herring, bzought an 
Afton of Trover againſt him; and at the Trial they were 
nonſuited, becauſe the Defendant having a Transfer from 
Smith, the firſt Pꝛopzietoz, and counter-ſigned in the Office, 
he had thereby a Pꝛopziety, and no other Perſon could have 
a legal Right to it ; fo2 the * Statute by which theſe Annut- 
ty Tickets were created, 02 the Fund fo2 the ſame, exp2eſly 
pꝛobides that every Transfer of theſe Tickets ſhall be filled 
up, and counter-ſigned at the Office, and an Entry kept of 
every Aſlignmenc, or Transfer with the Names of the Parties 
contracting for the ſame. 

And it being a Queſtion at this Trial, Whether any Evi- 
dence ought to be admitted of the Right to this Ticket, 
claimed by any Perſon who had not complyed with this Sta- 
eute, againſt the Right of him who had complyed, it was ruled 
by the Court, that it ought not; and thereupon the Plain- 
tiffs were nonſuited. 

Afterwards the Erxecutozs erhibited a Bill in the Exche⸗ 
quer, in which they ſet fo2th the Death of the Teſtatoz, the 
Entry of this Ticket in his Books, and all the afozeſald 
Matter, and that ſuch Tickets are conſtantly ſold in Ex- 
change-Alley without endozfing any Transfer, but only the 
Name of the firſt ]Þ20pzteto2 ; and that ſuch which have not 
Transfers indozſed, ſell better than thoſe which have many 
ſuch Fndozſements ; and that tis the common P2afice never 
to make any Indozſement over the firſt P2opztetors Name 
whilſt theſe Tickets are in Agitation, noz until they come 
into the Hands of ſuch Perſons who intend to keep them; 
fo; if every Transfer ſhould be tndozſed, the Tickets would 
be (a _ of them, that they could be no longer tranc- 
ferrable. 

Therefoze it was inſiſted, that the not Indozſing the 
Transfer, ſhould not in Equity pꝛejudice the Plaintiffs, it 
being the conſtant Method of aligning (uch Tickets, not to 
indozſe the Transfer as afozeſaid. 

The Defendant by his Counſel inſiſted, that he purchaſed 
this Ticket at a Warket-rate, and bona fide fo? a valuable 
Conſideration in Exchange-Alley, without any Covin oz 
Fraud; and that he had complyed with the Statute, and fil- 
led up an Jndozſement which was p2oved by one Mackoy a 
Bzoker, of whom he bought this Ticket; and therefoze it 
was inſiſted, that this Bill might be diſmifſed with Coffs, as 
having no Equity againſt the Defendant, and fo! that the 
Plaintiffs had already been defeated at Law, 


It 
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It being objected againſt reading the Depoſitions of 
Mackoy, fo? though he is a Bꝛoker, and as luch might be 
an Evidence; yet it appears by his own Depoſition, that 
in this Caſe he did not act as a Boker, but (old the 
Ticket in his own Right; and becauſe the Defendant may 
have ſome Demand againſt him, if the Plaintiffs ſhould pꝛe⸗ 
dail in this Suit ; therefoze he ought not to be an Evidence 
fo2 the Defendant, koz that in Conſequence might be to dil⸗ 
charge himlelt. a 
But the Court was ok Opinion, that his Depoſitions 
ſhould be read, fo2 tho' his Evidence might not be admitted 
befoze a Jury of Freeholders, fo2 the Reaſon bekoze⸗mention⸗ 
ed; yet this Court are pzoper Judges what Streſs oz 
Weight ought to be laid on it. | 

And after Reading the Anſwer, and Mackoy's Evidence 
confirming it in every Thing, the Chief Baron and Baron 


Gilbert were of Opinion, that the Bill ought to be diſmiſ- 


ſed; fo2 that every Purchaſer of ſuch Tickets who keeps 
them open after the Purchaſe, without filling them up 
with an Endozſement and Transfer accozding to the 
Statute, keeps them at his own Riſque oz Peril; and 
if they come afterwards into the Hands of a Stranger bona 
fide, and fo2 a valuable Conſideration, who gets a Tranſl: 
ker endozſed as direted by the Statute, he hath an ablo⸗ 
lute Right to them both in Law, and in Equity; and 
Baron Gilbert held, that whatever the Court might do. if 
the Cauſe was open, and came befoze them without a Trial at 
Law; yet there could be no Equity now to ſet aſide, the Non- 
ſuit, becauſe that would be an Admittance, that the Oeken⸗ 
dant had a legal Right. 

The Chief Baron was likewiſe fo2 diſmiſſing the Bill; 
'tis true, ik the Teſfato2 Devallar, when he purchaſed this 
Ticket, had pꝛocured a Transfer to himſelf, and thereby had 
a legal Right to it; in ſuch Caſe, if after his Death, the 
Defendant had purchaſed it of a Stranger, without acquaint- 
ing his Executozs (the Plaintiffs) therewith, they might have 


ſome Equity on their Side, becauſe the J2ame of their Teſta⸗ 


to2 was fndozled on the Ticket; and by that Means the De- 
fendant might have been ſure who was the Owner of it, and 
who had the Power to transfer it to him. 

But as this Caſe is, there could be no Negligence in 
the Purchaſer, fo2 he bought it fo2 a valuable Conſideration, 
and had done every Thing neceſſary to eſtabliſh his Right, 
and could not know that the Plaintiffs Teſtatoz had any 
Right to this Ticket, becauſe there was no Transfer indozſed 
1 83 | to 


Term. S. Trin. 9 Georgii, in Canc. 


ä 


to him ; therefoze by keeping it open without any Transker, 
be kept it at his own Riſque fo? anp Ban to fil up, who 
came to the Poſſeſſion honeſtly, und without Fraud; (6 that 
this Bill ought to be diſmiſſed, 7 10 9 
Baron Price differed in Opinion, and argued from the 
Hardſhip of the Cale; and that the Defendant Hogld have 
taken Care when he bought this Ticker, of whom he bought 
it, eſpetially ſince Mackoy, the Seller, had no Transfer to 
himſelf, but only the bare PoſſeMon ; and ſince the Mame of 
Smith, the firſt Pꝛopzietoz, was indozſed, he might have been 
infozmed whoſe Ticket it was he then bought. 

That it was a hard Caſe on both Sides; it was Hatd fo; 
the Plaintiffs (the Executo2s) that they ſhould lole theit 
Right, becauſe they did not know it ſoon enough to advertiſe 
itz and tis hard fo? the Defenvant to loſe the Benefit of his 
Purchaſe. 3 Jp 

pe put the Caſe of a promiſſory Note, which, if indozted 
and aftrrwatds loſt, and paſſed in Way of Trade to a thr 
Perſon, fo2 a valuable Conſideratfon z yet the Yhdozſee might 
bzing an Adlon of Trover fo? the Note againſt the third Per⸗ 
ſon, which the other Barons did not deny; thereupon it was 
pꝛopoſed by Baron Price, that this Ticket ſhould be divided 
between the contending Parties, but that was not aßteed 
to; and at laſt the Court took Time farther to conſiver till 
next Michaelma- Term. N a 


Vernon werſus Benſon. 


HIS was a Caſe referred to the Attorney and Solicitot Sign Manual 
General by the King and Counſel foz their Adbite, fene by the 


CUhether it was reaſonable fo2 the King to revoke a Sign 


manual and Privy Signet granted to Sir John Fryar, in Truſt Treaſury, 


fo2 the Defendant Benſon, the ſame being obtained by Stirs 


paſe (as was ſuggeſted in the Platiitiff's Petition) and with — 


out a full and due Inkozmatton. | 
The Caſe was thus: {7 Colonel Vernon, Father of tht 
Petitioner Mary Vernon, and great Uncle of the other Pe- 
titioner Captain Vernon, was a trut Royaliſt in the Tv(l 
Mars, and (old his Estate to raiſe a Regiment fo2 the Ser⸗ 
vice of the King, and afterwards ſerved htm in his Exile. 
After the Ring was reftozed, de granted to the ſald Colonel 
Vernon Certain Lands in Cloontarfe in Ireland, now of the 
Galue of 700 l. per Aunum ; and liketiſe, in Conſideration of 
his (aid Services to the Crown, and of his giving the =_y 
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all that Land on which the Foꝛt ok Sheerneſs then ſtood, and 


ulſo ol o l. in Boney, the King by Letters Patent granted 


to him, and to Rupert Brown, the Honour, Danoz, and Fo. 
reſt ok Weed wood in e. 
Mow, befoze this Szant made to Colonel Vernon, he was 
poſſeſſed of ſome of the Offices in the ſaid Foreſt fo2 a long 
Term of Pears then to come, by Uirtue of a Gzant made 
thereof to the Duke of Ormond and Earl of Cheſterfield, in 
Truſt fo2 him; &ec. - | 

But the G2ant of this Foreſt, as afozeſaid, being app2e- 


bended by ſome Perſons at Court to be very exceſſive, there 


was-ſome Intention to revoke it; but it not being done in 
the Life-time of that King, his Bꝛother and Succefſoz, King 
James the Second, having the like Jntention, a Bill was ex- 


bibited againſt the ſatd Colonel Vernon and Rupert Brown ; 
and upon a full Hearing of the Cauſe befoze the Lord Chan- 


cellor Jefferies, aſſiſted by the two Chief Juſtices and Chief 
Baron, it was decreed, that the ſaid Letters Patent ſhould 
be-vacated, being obtained by a groſs Jmpoſition on the 


King in the Value of this Foreſt, which are the very TWows 


of the Decree. 21:9 

. Colonel Vernon intending to appeal to the Houſe of Lows 
from this Decree, ſoon afterwards died; and upon the Ac: 
ceſſion of King William to the Crown, it was thought not 
erpedient to reſt his Right to this Fozeſt on this Decree 
therefoze an Act of Parliament paſſed to veſt this Fozeſt, and 
all the Rights and Members thereof in the Crown, no Body 
appearing in that Seſſions of Parliament to claim any Right 
the Colonel had therein, oz to the Leaſes he had in the ſaid 
Offices, 02 to the Lands on which the Fort of Sheerneſs was 


built, the Heirs and Repꝛeſentatives of the (aſd Colonel be- 
ing all Roman Catholicks. 


But Rupert Brown took Care of Himſelf, by obtaining in 
the ſaid Statute a Saving of his Right; and by a Clauſe 
therein, (viz.) That he ſhould be pat} what Debt was due 


to him from Colonel Vernon, by Sale of ſome Timber in 


the ſaid Fozeſt, to be ſet out by ſuch Perſons as the Ring 


- ſhould appoint 5 and that he ſhould aſſign over ſuch Securities 


as he had from Colonel Vernon, to ſuch Perſon or Perſons as 
the King by his Sign Manual or Privy Seal ſhould at any 
Time appoint to recover the ſame, 

And Kupert Brown: being paid the Debt due to him by the 
Sale of Timber, this Debt, which was oziginally due from 
Colonel Vernon, remained in the Crown. 

nts Web rite. G9 | TChbete⸗ 
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Thereupon the late Queen granted a Pꝛivp Seal to one 


of her Officers to recover this Debt fo2 her Ale; and the 
Petitioner Mary Vernon having in like Manner petittoned 
her Majeſty as now, and that Petition being referred to 
the Lows of her Majeſty's Council, they repzeſented the 
Petitioner to the Queen as an Object of her Charity, 

But the Queen dying befoze any Thing moze was done 
purſuant to the (aid Privy Seal; this Debt due from Colonel 
Vernon ſtill remained in the Crown by Uirtue of the Sta- 
tute afozcſaid; and thereupon the Defendant Benſon obtained 
this Sign Manual, to Sir John Fryar, to tecover this Debt in 
Truſt fo2 the ſaid Benſon ; and likewiſe another Sign Manual 
reciting the Firſt, and commanding Rupert Brown to deliver 
to Sir John Fryar all the Securities he had from Colonel 
Vernon, and to aſſign them to Sir John, which was accozd- 
ingly done by an Allignment of a Judgment of 3500 J. in Ire- 
land, which affeded his Eſtate in Cloontarfe, which Judg⸗ 
ment was revived; and the Petitioner Mary Vernon ſued 
to an Outlawry there, and a Scire facias was bzought againſt 
Captain Vernon, the other Petitioner, who was the next in 
Remainder after an Eſfate-tail in the Petitioner Mary, by 
Cirtue of a Settlement made by Colonel Vernon, (the ſaid 
Mary being now above fifty Pears old, and without Jſſte) ; 
thereupon this Petition was exhibited, ſuggeſting the Mat- 
ter above-mentioned, and that the King was (urpziſed in the 
Gzanting this Sign Manual, and not duly inkozmed of the 
Merits and Services of Colonel Vernon, oz of that equita- 
ble Demand he might have of the Crown, fo2 the Land on 
which the Fozt of Sheerneſs was built, oz of thoſe Terms fo2 
Pears ſtill ſubſiſting of, and fn thoſe Offices which he had in 
Weed wood Foreſt. 

And this Petition being referred to the Attorney and 
Solicitor General ko; their Opinion, TUhether it was reaſon- 
able fo2 the King to revoke this Sign Manual and Privy Sig- 
net to Sir John Fryar, as obtained by Surpꝛiſe, and without 
due Inkozmation, as afozeſaid. 


It was argued in Behalf of the Petitioners, that it wag For the pe- 


a great Hardſhip, that the Heirs of Colonel Vernon ſhould ners 


be dep2ived of thoſe equitable Demands they had on the 
Crown, fo2 the Lands on which the Fozt of Sheerneſs was 
built, and of the Right which they had to the Leaſes fo 
Bears in the Dffices in this Fozeſt, and to have no Manner 
of Satisfaction fo2 the ſame, oz fo2 any Part thereof z and 
that tis very pꝛobable, if the * had been * ot 

thele 


4 
1 
13 
1 
WW 
| 
"i 
1 


50 


Term. S. Trin. 9 Georgii, in Canc. 


theſe Demands at the Time he granted this Sign Manual, 
he would not have granted it, ſo tis reaſonable fo2 Him 
to revoke it, now he is fully appziſed of the laid Demands. 
Beſides, this Sign Manual never paſſed thꝛo the Offices as 
it ought to have done, fo2 there is no Copy thereof in the 
Office of the Secretary of State, 02 fn the Office of the Lords 
of the Treaſury, and therefoze not duly iſſued; and it would 
be of dangerous Conſequence, if the Treaſure of the Crown 
could be diſpoſed by a Sign Manual, without being Counter: 
ſigned by the Lords of the Treaſury, o2 ſome other Officers, 


who are by the Laws of the Land to be a Guatd to the 


For the De- 
fendant. 


King, that he might not be impoſed on by any of his 
Subjects. 

The Counſel foz the Defendant inſiſted, that this Sign 
Manual was obtained without any Fraud, and without any 
Impoſition on the Crown, and that this Debt was now 
veſted in the King by At of Parliament, without any Reſer- 
vation of the Right of the Petitioners; and if they ſuffer 
any Hardſhips, 'tis not by the Defendant, but by the Sta- 
tute, who did not, no2 could appziſe the King of any Right 
they had, as not knowing they had any; and that if they 
have any cquitable Demands on the Crown, riff they can- 
not have any Right to this Debt, becauſe tis veſted in the 
King by Act of Parliament, and therefoze they may apply to 
him to be conſidered as his Majeſty ſhall think fit. 

Now, admitting the sign Manual was not entered in the 
Secretaries, 02 any other Office, no2 counterſigned by the 
Los of the Treaſury, 02 by a Secretary of State; pet 
ſince it was fairly obtained, and ſince it was dzawn by the 
Under Secretary to the Lord Sunderland, who was Pꝛinci⸗ 
pal Secretary of State, and by him ſent to Sir Edward 
Northey, then Attorney General, fo: his Opinion, and by 
him app2oved, and ſent back to the Secretary's Office, and 
all this done befoze it was ſigned by the King; in ſuch Caſe, 
if the Secretary hath been io remiſs as not to enter a Copy 
of it, his Meglect ſhall not be pꝛejudicial to the Oefendant, 
* 5 done all which he ought to do to obtain this Sign 

anuai. 

Beſides, the not Counterſigning it, doth not make it 
void, no2 the not entring Copies thereof in any of the ſaid 
Offices doth not make it ineffetual, becauſe the Counterfign- 
ing oz keeping Copies thereof, ſerves to no other Purpoſe 
than to appaiſe the King, if any other Perſon ſhould endcavour 


to obtain a Sign Manual fo2 the ſame Thing which bath been 
2 alrcady 


Term. S. Trin. 9 Georgii, in Canc. 


already granted, 02 to lerve as a Tally to account with the 
King koz his Treaſure; it adds no Fozce to the ſign Manu⸗ 
al; fo? in Reſpef to the Szantee, tis as good befoze 'tiscoun- 
terſigned as afterwards; fo2 if it ſhould be otherwiſe, then 
the Sccrctaries of State, and the Lozds of the Treaſurp 
would have it in their Power to render the King's Gzants in⸗ 
cffectual; therefoze they are obliged to counterſign the ſame. 

Beſides, there is a very good Reaſon why this Sign Ma- 
nual ſhould not be counterſigned, becauſe this Demand ne⸗ 
ver was any of the King's Treaſure ; fo2 tis only a Power 
02 Right to bzing ſo much Boney into the Treaſury ; foz which 
the Loꝛds of the Treaſury are not accountable till tis afu- 
ally brought in; fo2 which Reaſons it was inſiſted, that the 
King ought not to be adviſed to revoke this Sign Manual, tho” 
it was not counterſigned, and tho' the Attorney General told 
the Counſel fo2 the Defendant, that he never ſaw any Sign 
Manual befoze this, but what was counterſigned. 


The Counſel fo2 the Petitioners replyed, that it wag ab: TheReply 
of the rett- 
tioners. 


ſolutely neceſſary all Signs Manual ſhould be counterſigned ei- 
ther by the Lords of the Treaſury, o2 by a Secretary of State; 
otherwiſe great Jnconveniencies might happen both to the 
King and People; fo2 the King might be abuſed, into ertra- 
bagant, nay. into different Gzants of the ſame Thing to 
ſeveral Perſons; and tis fo2 that Reaſon the Law appoints 
he ſhould be guarded by ſuch Counſel as would obſtruct ſuch 
Gzants: fo? if they ſhould be good without paſſing thzo' the 
uſual Offices, and without obſerving thoſe uſual Ceremo- 
nies, it would be a vain Thing to keep ſuch Offices as a Fence 
to the Crown from any Jmpo{tions. 

And tho' it hath been ſaid on the other Side, and it map 
be true, that the Counterſigning adds no Strength to ſuch 
Gzants, and that they are good in Reſpet to the Gzantee, 
tho' not counterſigned; and that it would be very inconvent- 
ent if the Neglect of the King's Officers ſhould be pejudi⸗ 
cial to the Defendant; yet the Counterfigning is a neceſſary 
Ceremony to be uſed in all the King's Gzants, to make them 
effectual in paſling any Intereſt to the Gzantee, and a Condi⸗ 
tion without which they cannot paſs any Treaſure out of the 
Crown, | 

Now if Counterſigning is neceſſary, it would be a greater 
Inconveniency to the Publick, if ſuch Gzants ſhould be good 
without being counterſigned, than that the Neglect of the 
Officer ſhould avoid a Sign Banual, fo2 not counterſigning 
it, becauſe tis the Buſineſs of the Gzantce to fee that the 
Officer ſh5uld do his Outy 7 perfeting and a 

| 2 zant; 
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For the De- 
fendant. 


Gant; but if ſuch naked G2ants (as this) ſhould be good to 
paſs the King's Treaſure, then thoſe Dffices and Olfcetrs 
are of no (iſe, 

Dn another Day the Counſel fo2 the Defendant argued, 
that this was a good Sign Manual, and effectual to paſs the 
King's Right to this Debt, koz tho' it might not be good 
to pals the King's Treaſure; yet in this Caſe 'tis no moze 
than an Appointment accozding to the Statute to recover a 
Debt, and doth not reſt on the Foot of other Signs Manual, 
but receives its Strength from an Att of Parliament, by 
which the Right to it is veſted in the Crown. 

This was granted by a Sign Manual of the late Queen, 
and then, as now, the ſatd Mary Vernon petitioned the Queen 
to revoke it; and that Petition was referred to the Lozds 
of the then Council, who repzeſented the Petitioner as an 
Object of her Bajeſty's Compaſſion, which in Effet was Gi⸗ 
bing up her Right, and ſhe may ſtill be an Objef of Com- 
paſſion, but that cannot be a Reaſon to revoke a Sign Manu- 


al fairly obtained; and to complain of any Þardſhips, is to 


impeach the Statute which ought not to be done, becauſe 
'tis not to be imagined that the Parliament Would depzive a⸗ 
ny Perſon of a juſt Right without making ſome other Re- 
compence; and it map reaſonably be pꝛelumed, that the Peti⸗ 
tioner had no Right, fo2 if ſhe had, that had been the pꝛoper 
Time to claim it, befoze the Act paſſed. 

But the Truth is, che had no Right; fo2 the Parliament 
conſidering how many Pears Col. Vernon was in Poſſeſſion 
of this Foreſt, and had received the P2ofits thereof, might 
apprehend that to be a good Conſideration fo; his Land on 
which the Fort of Sheerneſs was butit, and ok other De- 
mands he could have; and therefoze there was nv Saving of 
any Right in the Statute as to him. 

Now as to the Counterſigning this Sign Manual, admit⸗ 
ting it to be neceſſary ; yet ik other Things were done, 
which amount to a Counterſigning, theſe ſhall make it as 
effectual as if it was Counterſigned ; now this Sign Manual 


was ſealed with the privy Signet, which is always kept in the 


Secretary's Office, and this is a good oof, that it paſſed 
thꝛo the uſual Offices, and was fairly obtained, and a better 


Pꝛoof than if it had been counterſigned by the Secretary 


himſelf. 

Beides, about two Pears after the G2anting the firſt 

Sign Manual, the Defendant obtained another, commanding 

Rupert Brown to deliver up Col. Vernon's Securities to Sir 

John Fryar, which laſt Sign Manual was counterſigned by 
3 the 
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the Secretary of State; and a Copy thercof is kept in his 
Office, which plainly ſhews that it was not obtained by any 
Surpziſe oz Miſinkozmation. 

The Counſel fo2 the Petitioners argued, that though the 
firſt Sign Manual was recited in the (ſecond, yet that would 
not make the firſt good; fo2 it was never pet heard that the 
Recital of a void Af in the King's Gzant ſhould make it bet- 
ter ; but on the contrary, if the ſecond depends on the firſt, 
2 — both, whether the Gant is made by the King, oz a 

ubject. 

That this Sign Manual being ſealed by the Pꝛivy Seal, 
doth not amount to a Counterſigning as was alledged on 
the other Side ; fo2 the true Reaſon of Counterſigning is not 
to ſhew that the G2ant paſſed thꝛough ſuch an Office, but to 
ſhew what was done by the Miniſter of State, fo2, oz in 
Behalf of the King to whom he is accountable, fo2 his Ad- 
vice and Conduct in the Office. 

Now there being two Secretaries of State, and a piby 
Signet kept in each of their Offices, the Sealing the King's 
Gzants with the ÞP2ivy Seal, doth not inkozm the Ring, oz 
the Subject which of thoſe Secretaries paſſed the Gzant as 
Counterſigning doth; oz if it did, tis not ſo effeftual as 
Counterſigning is, to bing a publick Miniſter to Account fo? 
his Miſconduc in paſſing ſuch Gꝛants which ought not be 
paſſed, becauſe Counterſigning is an Appzobation of the 
_ — an implyed Conſent and Advice of the Piniſter 
to pals it. 

As to what was ſaid, that this Sign Manual doth not reſt 
on the Foot of others, becauſe 'tis but an Appointment ac- 

cozding to the Statute to recover a Debt, certainly this 
muſt be wꝛong; fo2 though the Statute impowers the King 
to aſſign this Demand, it muſt be intended by a good and 
effetual Sign Manual, and not by one which is infozmal oz 
void. 

And as to the Repꝛeſentation of the late Queen's Council 
of the Petitioner to be an Object of her Compaſſion, which 
is now ſaid to be a Ofving up the Right of the Petitioners ; 
'tis very true, that ſince the Statute, the Petitioners have 
no remedial Right; neither do they inſiſt in their Petition, that 
they have any Right, but ſet fozth what Services Col. Vernon 
had done fo2 the Crown, and what Reaſons might induce his 
Majeſty to extend his Royal Bounty to them who are his 
Heirs ; and that this Debt being now veſted in the Crown, 
they deſerve to have it releaſed moze than any other Perſon 
can deſerve to have it granted, 'Tis 


For the Pe- 
titioners, 
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Nota. 


'Tis true, the Rep2eſentation of theſe Services, and the 
Hardſhips ſuffered are fozeign to the Merits of the Refe: 
rence now depending, but requiſite to induce the King to 
grant this Reference; therefoze the [Ictitioners did not now 
rely on thoſe Services, but would leave them to the Conſt- 
deration of the King in Council; and at this Refcrence they 
rely, that this is a naked and infonmal Sign Manual with- 
out any Pꝛecedent, and not ſufficient to paſs the King's 
Treaſure, and conſequently ought to be revoked, if it is his 
Majeſty's Pleaſure ſo to do. - 

At this Reference the Attozney General ſafd, that he ne- 
ver ſaw any Sign Manual, but what was counterſigned by 
the Secretary of State, oz the Lozds of the Treaſury, but 
had ſeen ſeveral not ſealed with the Signet or Privy Seal; 
that he had obſerved this Difference, (viz.) That where the 
Sign Manual was only a Direction oꝛ CommiMon to do a 
farther ac as to make out Letters Patent, there 'tis only 
counterſigned, but not ſcaled; but where 'tis to be the 
pꝛincipal Act it ſelf, there tis both ſealed and counterſigned. 
Then one of the Counſel fo2 the Petitioners ſaid, that 


King William had granted a Sign Manual to the now De⸗ 
kendant, who carried it to the Secretary's Office, when Mr. 


Vernon was Secretary of State, in ozder to have it coun- 
terſigned and ſealed, which he reſuſed to do, and would not 
return the Sign Manual, but kept it; and upon Complaint 
made to the King, he was attended by that Secretary, who 


ſhewed Reaſons fo? his ſo doing, and the King was ſa- 


Whether a - 
Monk pro- 


feſſed is ca- 

able of Ta- 
Line an E- 
ſta te. 


tisfyed with the Suppꝛeſſing it. | 2 84 
After the Death of that King, a Bill was exhibited in 
Chancery by the now Defendant againſt Secretary Vernon, 
ſuggeſting that hethe Complainant had obtained ſuch a Sign 
Manual, which would have been very benefictal to him; 
but that it was unjuſtly ſuppꝛeſſed by the Defendant Secretary 
Vernon, and upon hearing the Cauſe, that Court appꝛoved 
what the Secretary had done, and the Plaintiff's Bill was 


Sir Lawrence Anderton, Baronet, verſus Commil- 
ſioners of the Forteited Eſtates. 


PON an Appeal from the Decree of the Commiſſioners, 

1 &c. to the Delegates, the Cale appeared to be thus, 
(viz.) Sir Lawrence Anderton being the eldeſt Son of his Fa- 
ther went to Doway, and there became a Monk ; thereupon 
5: 3 Francis, 
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Francis, the next Bother of Sir Lawrence, aſſumed the 
Title, and poſſeſſed himſelf of the Eſtate of the Family, but 
being concerned in a Rebellion, and taken Puloner at Pre(- 
ton in Lancaſhire, he was tried and found guilty of High 
Treaſon; and being pardoned as to his Life, the Commiſ- 
ſioners ſeiſed the Eſtate; and thereupon Sir Lawrence (the 
Monk) claimed it, inſiſting bekoze the CommiMſoners, that 
his Bother Francis had no Right. 

The Commiſſioners having examined sir Lawrence upon 
Dath, by Airtue of a Power given them by that Statute, 
which veſts the fozfeited Eſtates in the King; and upon his 
ſaid Examination, he having confeſſed he was a Monk, they 
decreed fo2 the Crown, fo? that by the Appellant's Profeſſion 


he was dead in Law, and by Conſequence incapable to take; 


and therekoze the Eſtate muſt immediately veſt in his B2o- 
ther Francis, who being attainted of Treaſon, the Eſtate 
muſt be foꝛfeited: And thereupon, by the Opinion of Four of 
the Commiſſioners againſt Thzee, a Decree was made fo? 
the King. 

From which Decree Sir Lawrence Anderton appealed to 
the Delegates, who were Juſtice Powys, Juſtice Tracy, Ju- 
ſtice Forteſcue, Baron Mountague and Baron Page; and the 
Caſe was argued at Serjeants-lnn Hall in Fleet-ſtreet, by Sir 
Philip York, Solicitor General in Behalf of the Appellant, 
and by Sir Robert Raymond, Attorney General, koz and in 


Behalf of the Commiſſioners. 


The Counſel fo2 the Appellant inſiſted, that there were For the ap- 
two Reaſons which might induce the Court to reverſe this pellant Si, 


Decree: Firſt, Foz that it doth not appear that the Appel- 
lant is a Monk profeſſed ; fo2 tho' upon his Examination he 
confeſſed he was a Monk, pet he map be a Monk, and not a 
Monk profeſſed ; but if he was (which is not p2oved in this 
Caſe) pet he is capable of Taking this Eſtate ; fo2 though 
at Common Law, a Monk profeſſed was dead in Law, and 
by Conſequence- incapable of Taking an Eſtate; yet Cnce 
ſuch Dilability did ariſe by ſome Canons of the Popiſh 
Church (which was the ruling Church at that Time) and 
thoſe Canons being now aboliſhed by Act of Parliament; 
and there is no Means left to try, Tahether a Man fs a 
Monk profeſſed, o; not; therefoze ſuch Profeſſion ſhall wozk 
no Jncapacity in any Man to take and enjoy an Eſtate ; ſa 
that if it could be pzoved, that the Appellant was a Monk 
profeſſed, yet this Decree ought to be reverſed. 


awWrence 
Anderton, 


On the other Side it was argued fo2 the Reſpondents, that Econtre 


the Appellant being taken into and living in a Convent in 
fozeign 
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For the Ap- 
pellant. 


fozeinn Parts, there could be no poſſible Means of pꝛoving 
him a Monk, but by his own Conkeſſion; and he having up⸗ 
on his Examination confeſſed himſelf to be a Monk, it muſt 
neceſſarily follow he is profeſſed, becauſe he is not a Monk 
till Profeſſion. | 

And as a Monk profeſſed was by the Common Law of 
England made incapable of taking o2 enjoying an Eſtate, be- 
cauſe he was accounted dead in Law; ſo it was not by the 
Canons alone of the Popich Church, but even by the Com: 
mon Law of this Nation, that ſuch Jncapacity did ariſe ; 
therefoze the ſame Diſability ſtill remains, unleſs it can be 
ſhewed that there is ſome Statute which enables a Monk pro- 
feſſed to take and enjoy an Eſtate, which they do not on the 
other Side pꝛetend to ſhew. 

The Solicito2 General replied, that, i to ſay a Man is a 
Monk, muſt imply, that he is a Monk profeſſed, then the 
conſtant Addition of that CWlow in our Law⸗Books would 
be impertinent, which it is not, fo2 'tis always uſed to ſhew 
the Difference between a Monk and a Monk profeſſed. 

But admitting the Appellant is a Monk profeſſed, pet the 
Law, as now eſtabliſhed, doth not take any Notice of ſuch 
Profeſſion; and if it was a Diſability, *tis not ſo now, be- 
cauſe there is no Method of trying, Whether a Man is a 
Monk profeſſed, or not, fo2 the Trial at Common Law was 
by the Certificate of the Biſhop ; but as the Law now ſtands, 
no Biſhop can certify a Pꝛokeſſion of being a Monk; there- 
foze it would be a very great Hardſhip if this ſhould wozk an 
Jncapacity, when there is no Means of Trying it; and if it 
cannot be tried, then tis plain that the Law doth not take 
any Manner of Notice of it. 

The Decree was reverſed by the Delegates, ſo far as to 


oper, that the Appellant might bzing an Ejetment againſt 


the CommiMſoners, and try his Title at Law; and that the 
Decree ſhould not ſtand in his Map. 

But in a little Time afterwards Sir Lawrence took the 
Daths, and received the Communion accozding to the Church 
of England, and became a Pꝛoteſtant, and (o enjoyed his 
Eſtate without any farther Trial. | 
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Newland verſus Sheppard. 


Sheppard, a Freeman of London, by whom he had — London 

Jſlue one Son and ſeveral Daughters, which ſaid Baugkter⸗ 

Freeman, by his Laſt Till, deviſed his Freehold and ſeveral 
Lands to the Defendant his Mike, fo2 Life, Remainder to $**=4<bil- 


T HE Plaintiff married the Daughter and Heſt of 4 Freeman 


dren dy her, 


his Gzandſon (who was the Son of the Plaintiff) fo: Life, deviſed bis 
Remainder in Tail to his firſt Son, &c. with like Remain- perſonal E- 
ders to his Gzandaughters, accozding to their Seniozity, and Deb, nd 
not as Coparceners; and ag foz his perſonal Eſtate, he De: Legacies ; 
viſed, that after his Debts and Legactes were paid, the Re- ann after. 
ſidue ſhould be placed out at Intereſt, and that the ſaid Jt» remained, co 
tereſt ſhould be paid to his ſaid Szandchildzen, Share and de ſold, and 
Share alike, until they were of the Age of twenty-one Pears, or ry 
but did not diſpoſe of the Principal. Sale, (vic). 
The Intere 


to be paid to his Grandchildren, Share and Share alike till of Age, but did not diſpoſe the 


8 Sum; and now his Daughter, who was Heir at Law, and her Husband, exhibit a 
ill to have the Principal. 


And now the Plaintiff exhibited his Bill to habe 20001. 
Part of the Pottion of his TUife, which was unpaid at the 
Time of the Death of her Father, the laid Teſtatoz, with 
Jntereſt foz the ſame in Mature of a Creditoz, and koz an 
Account of his perſonal Eſtate, which by the Cuſtom of Lon- 
don did belong to his (the Plaintiff's) CUife, as only Child 
9 — Teffatoz, her Father, who had made no Diſpoſition 
thereot. 
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The Defendant, the CUidow, owned in her Anſwer, that 
the Teſtatoz was a Freeman of London, but inſiſted that the 
Pſaintiff's TUife was advanced in his Life time, and ſo is 
not entitled to any Part of his perſonal Eſtate, unleſs ſe 
puts her Share tn Hotchpot, and ſhe ſubmits to pay the 
2000 l. but without Jntereſt, and inſiſts on the Devile of the 
real Eſtate to her fo2 Life, &c. 

And on Reading the ]2oofs it appeared, that the Poztion 
of the Plaintiff's Mike carried Intereſt from the Dap of her 
1 tho' Part of it was not payable in ſeveral Years 
after, 

CUbereupon it was decreed, that the ſald 20001. with In⸗ 
tereſt, ould be paid, and that an Account be taken by the 
Matter, what the Teſtato2 died wo2th, and then the Court 
would conſider what was to be done with the pzincipal Mo⸗ 
ney not diſpoſed ; but declared, that it would be a hard Con- 
ſttucion of this Will, that the Gzandchildzen Gould have the 
Intereſt thereof during their Minozitp, and no Share of it 
when they came of Age. | - 

And as to the Beaſure of the Account to be taken by the 
Maſter, it being inſiſted, that it ſhould be accozding to the 
Computation of the UGalue of the perſonal Eſfate at the 
Time of the Death of the Teſtatoz, and not as leſſened by 
any Accident ; the Court declared, that if the Eſtate had en⸗ 
_ creaſed in the Hands of the Executo?, the Plaintift would 
habe expected the Benefit of ſuch Jncreaſe ; and 'tis but equf- 
table that he ſhould be contented with the Loſs ; but that be- 
ing occaſioned. by the South Sea Company, the Act of Indem⸗ 
'nity diſcharges all Truſtees and Erccutozs: And as to the 
pzincipal Sum undiſpoſed, the Court took Time to conſider 
of it, in Reſpet to the ns * the Maſter had made his 


Report. 
Aſhton verſus Bretland. 
Bill who "a HE Plaintiff erhibited a Bill againſt the Defendant to 
> ne be quieted in the Poſſeſſion of certain Lands, which 


in a Leaſe, he held by Leaſe under the Oefendant, who had bzought an 

as not ara EgeFment, and endeavoured to turn bun (the Plaintiff) out: 

che C Cove- The Caſe was as followeth 2 

nants in aa Serjeant Bretland granted a Leaſe of theſe Lands to one 

old Leaſe. Aſhton fo; ninety nine Pears, if thꝛee Lives (naming them) oz 
any of them ſhould ſo long {tve, which Leaſe was granted up⸗ 
on a Surrender of an old Leaſe of the ſame Lands to the Ser- 
Wy 3 jeant, 
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jeant, and was to be purſuant to the Covenants in the old 


Leaſe, one of which was, that it was mutually covenanted, 
that upon the Death of any of the thzee Lives, the Leſſee 
ſhould ſurrender the old Leaſe, ik it was his Will ſo to do; 
and thereupon the Serjeant covenanted, that upon ſuch Sur⸗ 
render and Papment of an Heriot, and eight Pounds, he 
would grant a new Leaſe fo2 thzee Lives, &c. 

J2ow in this new Leaſe, the Covenant was d2awn, that 
Aſhton, on the Death of any of the thꝛee Lives, would abſo- 
lutely ſurrender the ſame, and pay an Heriot and eight Pounds; 
and one of the Lives being now dead, and the Plaintiff re- 
fuſing to ſurrender this Leaſe, and renew it upon Pap⸗ 
ment of the ſaid Heriot and Fine, the Defendant bꝛought an 
Ejetment, and the Plaintiff erhibited this Bill, and got an 
Jnjunfion, the End of which Bill was to be relieved againſt 
the Covenant in the new Leaſe, and that fo2 two Reaſons. 

Firſt, Becauſe Serjeant Bretland had ſo ſettled his Eſtate, 
that the now Dekendant was only Tenant for Life, and by 
Conſequence if he ſhould (ſurrender the Leaſe, the Deken⸗ 
dant had no Power to grant a new Leaſe fo2 thzee Lives; 
lo that ſince the Plaintiff cannot have the Benefit of the Co- 
venant fo2 his Advantage, tis not reaſonable that he ſhould 
be obliged to the Perfozmance of that Part of the ſame Co- 
venant to his Diſadvantage; and that the Defendant 
ſhould be at Liberty to take any Advantage of a Diſability 
occaſioned by his being made Tenant for Life. 

2. Jt was ſuggeſted in the Bill, and likewiſe pꝛoved, 
that this new Leaſe differed from the old Leaſe, which was to 
be the Rule of the new one; fo2 that it was dzawn by the 
Serjeant himſelf with a Covenant, that the Leſſee ſhould ab- 
ſolutely ſurrender the ſame upon the Death of any of the 
Lives, and to pap an Heriot, and 831. when the old Leaſe 
was to ſurrender, if it was his Will ſo to do, which is not 
obligatozp, but left to his Diſcretion ; but bythe new Leaſe he 
is bound to ſurrender, and renew, and pay an Periot and 
Fine upon the Death of every Life. 

All which appearing on Pꝛooks, the Lord Chancellor de- 
- creed, that ſince the Plaintiff was a Purchaſer of this Leaſe 
(as every Leſſee is) the (ſubſequent Settlement made by the 
Serjeant, by which the Defendant is made Tenant for Life, 
ſhall not pꝛejudice him (the Plaintiff) no2 fozejudge him of 
the Benefit of any Covenant in his Leaſe; ſo as to that 
Joint, there is no Reaſon to ercuſe the Plaintiff ko? Mon: 
perfozmance of the Covenant on his Part, becauſe the De- 
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fendant is to all Intents capable to perfozm that Covenant 
on his Part. 

But as to the ſecond Point 'tis clear, that the Serjeant 
himſelf (who dzew the new Leaſe) did dzaw it in a different 
Manner from the old one, which ſhould have been the Stan⸗ 
dard to guide him, and that it was d2zawn fo2 his own ad⸗ 
vantage, but in Equity it ſhall be taken as if it had ſquared 
with the old Leaſe ; (o that if the Leſſee is not willing to re- 
new, he chall be quieted in his Poſſeſſion under the new 
Leaſe, as if he held by the old Leaſe. 


Mead verſus Caſwell. 
A Gold- "HIS was a Bill brought by the Plaintiff to be relieved 
ſmich's Note againſt a Uervif and Judgment at Law, in which the 


was given in 


Part of Pay- Caſe upon the Pleadings was thus, f1. 

ment of Mo- The Platn:iff Anno 1720. gave a Note dzawn by Cox 

Selin, and Cleve Goldſmiths, fo2 17581. to the Defendant in Part 

and not of. Of Payment of Money due to him (the Defendant) from the 

fered to the Plaintiff. 

e That tis a Cuſtom amongſt the Goldſmiths in London, 

Jowing; this to balance their Accounts every Dap, but eſpecially on e- 

e gr very Saturday, when they clear up the Accounts of the 

the Whole Meek. 

Drawer, but That this Mote was delivered to the Defendant on a 

char che Kii Saturday about eleven of the Clock in the Yozning, and he 

liable. might have received the Boney that very Day of the Gold- 
(\miths ; but he did not offer the Note to them till the next 
Monday, and then about ten in the Mozning he offered it, 
which the Caſhier cancelled ; and the Servant might have 
received the Money (as the Plaintiff ſuggeſted) if he had 
ſtaid, fo2 that the Goldſmiths Cox and Cleve had paid a- 
bove 200001. that Yozning, but the Servant went away; 
ſo that ft was thzo the Defendant's Negligence, the Money 
was not paid, and that his Delay from eleven a Clock on 
Saturday, till five in the Afternoon of the Monday following, 
was a new Credit given by him to thoſe Goldſmiths ; and 
fo2 that Reaſons, he (the Plaintiff) inſiſts, that the Defen- 
dant ſhall not have Recourſe to him (the Plaintiff,) and the 
rather, becauſe his Mote was cancelled by the Caſhier, who 
gave another Note of the ſame Date, and koz the Iſke Sum 
at five of the Clock in the Afternoon of that Monday ; but 
it was after thoſe Goldſmiths were become Bankrupts; upon 
which Note the Gerdick, and Judgment was had; - W 
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Plaintiff inſiſts, that he cannot by Uirtue of ſuch Note be 
accounted by the Commiſoners of Bankrupts to be a Cre⸗ 
dito? to theſe Goldſmiths within any of the Statutes 
of Bankruptcy, though this Note bears even Date with 
the oziginal Note ſo canceiled; fo; that the Time of 
making it is the true Oate, which was after they were 
Bankrupts. 

On the other Side it was conkeſſed, that this Mote was 
received by the Defendant on a Saturday, and that the Cu- 
ſtom amongſt Goldſmiths in London is as ſuggeſted by the 
Plaintiff; but that 'tis likewiſe the Cuſtom amongſt them, 
fo2 one Servant to go every Oay to offer all the Notes pal⸗ 
ſed to his Paſter that Day to them who dꝛew ſuch Notes, 
and to receive the Money; and when he returns home to 
make a ſeparate Entry of all which he received, and then to 
pay it over to the Caſhier. 

That on that very Saturday, the Defendant had received 
ſeveral Goldſmiths Motes as Payment, and which were 
dꝛawn by them who lived at Charing-Croſs, Covent Garden, 
and in the Strand, which Notes he ſent by his Servant on 
that very Day to the (ſeveral Goldſmiths who dzetv the ſame 
in that Part of the Town, and his ſaid Servant did on 
that Saturday receive of thoſe Holdſmiths 120001, fo2 his (the 
Defendant's) Uſe, in his way of Trade, PP 

That 'tis likewiſe a Cuſtom amongſt Goldſmiths not to 
pay any Money after five of the Clock in the Afternoon, 
but to employ the reſt of the Day in adjuſting their Accounts, 
and that his Servant returned from that End of the Town 
on that Saturday about Half an Hour after four, and began 
to enter in his Books all the Sums he had then received ; 
but befoze he could make an End, the Hour was paſt fo 
Payment of Money amongſt Merchants, which was the 
Reaſon he did not offer this Note on Saturday to the Gold- 
ſmiths who dꝛew it. 

That on the nert Monday Mozning, he ſent his Servant 
with the Note to the Dzawer, and gave him no O2der to 
ſtay, only to demand Payment of the Money; but that he 
accowdingly offered the Note to the Dzawer, which the Ca- 
ſhler cancelled, and deſired the Servant to call in Half an 
Hour, fo2 that Cox and Cleve were gone to the Bank to re⸗ 
ceibe Money. 

Thereupon the Servant went away, and returned within 
Half an Hour, and not receiving the Money at that Time, 
he called twice moꝛe at the Shop, and not receiving any, he 


returned to his Maſter (the Defendant) and told him = 
the 
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the Goldſmiths could not pay it; whereupon the Dekendant 
went to their Houſe, and finding the Note cancelled, he had 
no Remeoy, but pꝛocured a new Note of the ſame Date 
with the oziginal Mote, and fo? the lame Sum; on which he 
obtained a Uerdict and Judgment, and inſiſted, that the 
Rote is no Payment of the Money, unleſs the Defen- 
dant had given the Goldſmiths ſome new Credit, which he 
denied that he had given; and therekoze inſiſted to have thts 
Bill diſmiſſed with Cofts, and to be at Liberty to take out 
Execution on his Judgment. | 

Curia. The Court decreed, that though it appears there was 
ſome Negligence in the Defendant's Servant, in not 
ſtaying to receive the Money on Monday Morning, when 
the Caſhier cancelled the Mote in his Pꝛeſence, pet it would 
be hard to make the Defendant ſuffer thereby ; therefoze the 
Court diſmiſſed the Bull with Coſts, 


Aliſon's Caſe. 


The Mother HE Plaintiff exhibited a Bill againſt her Niece fo2 a 


8 Moiety of a Copyhold Eſtate, which ſhe claimed fn 
to her 202.4 Coparcenary with her (aid Niece, by Deſcent from T. A. her 
to ſurrender Bꝛother; the Caſe was thus: 

C — rag fl. One Aliſon the Plaintiff's Uncle was ſeiſcd of the 
— of Inheritance of a conſiderable Copyhold Eſtate, and having 
which he Ho TJſlue, intended to leave it to his Nephew T. A. the 
was det that Plaintiff's Brother; but being taken ill, he hav no Time 
he was a to (urrender to the Ale of his (Uill, and fo2 TUant thereof, 
T_ for the Eſtate would deſcend to his Siſter, who was his Heir 
her Son. at Law, and Mother of the Plaintiff; and to pꝛevent ſuch 
| Deſcent, the ſaid Aliſon pꝛocured his ſaid Siſter to enter fn- 
to a Bond of 20001. to the ſaid T. A. her Son, condition- 
ed that at any Time upon his Requeſt, ſhe would convey 

the ſatd Copyhold Lands to him and his Hetrs. 
Purſuant to this Agreement, T. A. entered after hig 
Uncle's Death, but without any Conveyance from his Mo⸗ 
ther, and ſometime afterwards he died without Iſſue, but 
had two Siſters; one of them entered and ſurrendered to the 
Cre of her Mill, and deviſed this Eſtate to her Gzandaugh- 
ter, and died; and now the ſurviving Siſter exhibited this 
Bill to have a Moiety of the Eſtate in Coparcenary with her 


Niece, = Heir to ber Bother IT. A. deceaſed. 
The 
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The Counſel fo the Plaintiff inſiſted, that upon the Foot 
of the Agreement with her Uncle Aliſon, and the Bond of 
2000 |. which his Siſter gave to ſurrender at any Time when 
T. A. her Son ſhould require it, that ſhe ſhall be deemed as a 
Truſtee fo2 her Son, eſpecially ſince ſje had carried the A- 
greement into Execution, by permitting him to poſſeſs the 
Land during her Life, tho ſhe was Heir at Law to her B29- 
ther Aliſon. | 

And this is a ſtronger Caſe, than that where the Father 4 Promite, 
being about to make his Will, and intending to make an 119,00 va. 
Executrix. his Son ſaid. that if he (the Father) would aÞ- decreed to 
point him (the Son) to be Erecuto?, it would give him ſome _—_— 
Countenance in the Mond; and that if his Father would do 54j,n« -f 
lo, he (the Son) would be only a nominal Executoz, and that Egiam'sCa/ 
his Mother ſhould have the Benefit of it; whereupon he was non. 
made Erecuto2; but after the Death of his Father he inſiſted 
on the Benefit of the Erecutozſhip, which was ſet aſide by 
the Decree of this Court made by the Lozd Chancelloz Cow- 
—.— Pꝛook of this Pꝛomiſe, tho there was nothing in 

And in the pꝛincipal Caſe the Lozd Chancelloz decreed, that 
the Mother was a Truſlee koz her Son, ond therefo2e that 
the Defendant ſhould ſurrender to the Uſe of the Plafntif, 
and both of them to be admitted as Coparceners. | 


Waller verſus King. 


HIS was a Bill brought againſt the Defendant to ſet 4 — we 

1 aſide an Award, aud alſo a Judgment and Execution ze, b“ 

got on a Bond, and a (Warrant of Attoznep extozted from made wick- 
the Plaintiff Waller by Dureſs, and to have Reſtitution of dar che 


the Honey levied by Sale of Goods taken in Execution z in Sone of e 
which the Caſe was: Parties. 


ſl. The Plaintiff Waller was arreſted at the Suit of the 
Defendant, and thereupon both Parties ſubmitted all Diffe- 
rences between them to two Arbitratozs, and that if they 
could not agree in an Award, then to an Umpire ; and the 
Arbitratozs not agreeing, the Umpire awarded 361. to be 
paid by the Plaintiff to the Oefendant, without Hearing the 
Plaintiff; thereupon an Action of Debt was bzought againſt 
him fo2 JNon-perfo2mance of the Award; and being under an 
Arreſf, a Bond was extozted from him, and a CUarrant of 
Attozney thereon to confeſs Judgment, which was entered 
any 


* _ -- of = 
he — ͥ — — — 


_ v— ——⏑ — — "I — 


4 Alc — — —A—— near 


1 
1 
U 


64 


Term. S. Mich. 10 Georgii, in Canc. 


Curia. 


Deeree of 
the Com- 
miſſioners 
Charitable 


and Execution taken out, and Goods Were levied to the 
- 4 of 401. all which the Plaintiff pꝛaped might be let 
alide, 

The Defendant in his Anſwer let fozth, that he held 
Lands by Leaſe under the Plaintiff; and that being indebted 
to ſeveral Perſons, the Plaintiff (his Leſſoz) perſwaded him 
(the Defendant) to make over his Goods, and to deliver up 
his Leaſe to him (the Plaintiff) on Purpoſe to pꝛotect the ſame 


- againſt his Creditozs, which was done accozdingly; but that 


the Plaintiff abuſed the Truſt, and inſiſted, that the Goods 
were his Own, by an abſolute Surrender made thereof by the 
Defendant; and this being the greateſt Cauſe of Difference 
between them, it was referred to Arbitration; and all this 
Matter appearing to the Arbitratozs in the Pꝛelſence of the 


Umpire, he made the Award, &c. 


The Counſel fo2 the Plafntiff argued, that the Award 
ought to be ſet aſide, becauſe it was made without the Pzi⸗ 
vity of the Plaintiff, and therefoze he could make no Defence 
ogaiuſt it; and that it was a very unreaſonable Award, be⸗ 
cauſe it appeared upon the Pꝛooks, that the Plaintiff had 
Goods of the Defendant, to the Ualue only vf 71. 10s. and 
no moze, and pet he was awarded to pay 36 l. which is a ve- 
ry hard Award. 

The Court would not ſet aſide the Award upon Account of 
any Hardſhip therein, becauſe the Arbitratozs were Judges of 
the Party's own Chuſing, and the Plaintiff had Notice, and 
might have been heard if he pleagd; therefoze it was decreed, 
that the Bill ſhould ſtand diſmiſſed, with Coſts, 


Wright verſus Hobert. 


1 PON an Appeal from a Decree of Commiſſioners 
of Charitable Uſes; the Caſe was: | 
ſl. A certain Piece of Land called the Lizard, in the Pariſh 

of Wimmerton, containing about fozty Acres of Paſture, 

was fozmerly the Inheritance of two Perſons, who ſeveral 


n rever- hundꝛed Pears paſt conveyed the lame to Truſtees, and their 


Deirs, to the Uſe of themſelves, and the Survivoz of them, 
fo? Like; and after their Deceaſe, to the Intent that as ma⸗ 
ny of the Jnhabitants of that Uillage as were able to buy 
thꝛee Cows, might put them there to graſs in the Day-time, 
from the firſt Mondap in May to the firſt Day of Auguſt, 
fo2 eber; and from that Day to be in Common fo? all the 
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Inhabitants there till Lady-Day following, and then to be 
incloſed fo2 raiſing the Gzaſs till the firſt Monday in May foz 
ever. 

But this Gzant not appearing befoze the Commiſſioners, 
it was pꝛetended that the Lands were given to the Pooz of 
that Pariſh; and that about One hundzed Pears paſt, the 
Town, and the Church where this Szant was kept, was 
burnt; and ſo the Evidence, that it was given to the Poo, 
was deſtroyed by Fire. 
hereupon the Commiſſioners decreed, that Sir John Ho- 
bert, who was Lo2d of the Manoz, ſhould make a Feoffment 
of theſe Lands, to the Ale of himſelf and others, and their 
Heirs, in Truſt, to put out ſome of the poor Boys of that 
Pariſh every Pear to ſome Trades. 

From which Decree the Plaintiff appealed, and objecked a⸗ 
gainſt it, that there was no P2oof befoze the Commiſſioners, 
that this Land was given to the Ale of the Pooꝛ of that Pa⸗ 
riſh ; ſo that they had no Power to make ſuch a Decree. 

And now, upon pꝛoducing the qziginal Szant befoze the 
Commiſſioners (which was not burnt, as it was ſuggeſted) 
it appeared to be as above-mentioned, by which no Manner 
of Difference was made by the Gzantozs between the rich 
and the poo? Inhabitants of that Uillage. 

The Court was not ſatisfied why this oziginal Gzant was 
not p2oduced befoze the Commiſſioners, but ſaw no Colour 
to judge that theſe Lands were given to the Uſe of the Pooz, 
fo2 that by the G2ant it ſelf the contrary appeared; and it 
was p2oved, that the Uſage had been accozding to the Gzant 
fo ſixty Pears paſt; therefoze there being no Pꝛook that this 
was given to the ÞPooz, excluſive of the Reſt of the Jnhabi- 
tants, the Commiſſioners had no Authozity to make ſuch a 
Decree, fo2 which Reaſon it ought to be reverſed. 

And it was decreed, that every Inhabitant who had thee 
Cows, ſhould put them to graſs on theſe Lands, &c. as in 
the oziginal Szant, &c. 

That if this Manner of G2azing had been by Pꝛelcription 
02 Uſage, no Perſon but the Jnhabitants of anttent Mel⸗ 
ſuages could be entitled to it ; but tis otherwiſe appointed 
by the G2ant of the Donozs ; and that there is no Colour of 
Coſts againſt the Commiſſtoners, who conteſted nothing in 
their own Right; not but that the Court would have puniſh: 
ed them, if it had appeared they intended to oppꝛels. 
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Anonymus. 


. HE Caſe, ſſ. The Teſtatoz, who lived in Holland, and 
rence given who was ſeiſed of a real Eſtate there, and of a conſi⸗ 
in a foreign derable perſonal Eſtate in England, deviſed all his real Eſtate 
be rend, to the Plaintiff, and all his perſonal Eſtate to the Defendant, 


be read as 


Evidence whom he made Executo2, and died. 
here, that But at the Time of his Death he owed ſome Debts by 


tence va xi. Dpeclalties, and fome by ſimple Contract in Holland, and 


tence was 


ven there had no Aﬀets there to ſatisfy thoſe Debts, other than by 


 pithour any his real Eſtate, which, by the Cuſtom and Laws of Hol- 


arther 
Prock land is made liable to the Payment of Debts upon ſimple 
Contract as well as upon Specialties, ff there are not per⸗ 
| ſonal Aﬀets to anſwer the ſame, eſpecially Debts upon ſim⸗ 
ple Contract fo? Servants CUages, oz fo2 CWozk done. 
Mop the Creditozs in Holland ſued the Plaintiff there, to 
whom the real Eſtate was deviſed, and had a Sentence a. 
gainſt it, by Airtue whereof it was fold fo? the Payment of 
their reſpective Debts, | 
Thereupon the Plaintiff erhibited this Bill againf>f the 
Defendant, who was Executoz, and to whom the petſonal 
- /  . , Effate was deviſed, as afozeſaid; that he (the Plaintiff) 
The perſonal might be ce-imburſed by the Dekendant fo2 the Loſs he had 
come in a ſuſtained in not bzinging the perſonal Eſtate to Holland to 
of the Real. Diſcharge the Debts there in Aid of the real Eſtate. 
Upon Hearing this Cauſe, the Plaintiff pꝛoduced an Ex⸗ 
emplification ok the Sentence in Holland, under the Com⸗ 
mon Seal of the States, in Evidence, without any farther 
Pꝛoof, that ſuch Sentence was giden there, fo2 which Rea- 
fon the Cotinſel fo2 the Defendant objected againft the Read- 
ing it; and this upon the Authozity of the Caſe of Swinner- 
ton verſus Goddard, in the Houſe of Lows, where it was ſet- 
tled, that the Eremplification of any Judgment oꝛ Sentence 
in any Court. where the [Noceedings were by different Laws 
from the Laws of England, ſhould not be given in Evidence 
without farther Pꝛook. | | f 
Suinnertoen That Cale was as followeth, (viz.) Swirinerton being a 
v. Goddard. Scotſman, and here in England became indebted to Mr. God- 
dard, who obtained a Judgment in the Court of - King's 
Bench againſt him; thereupon Swinnerton retired to Scotland, 


where he had ſome Efkecks; aud Mr. Goddard got an Exem⸗ 
3  plification 
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plification of his Judgment here, which he produced in Evi⸗ 
dence befoze the Lords of the Seſſion in Scotland, upon a 
Suit he bzought there againſt Swinnerton; but that Court 
would not admit it to be read without farther Pꝛook, but 
gave Sentence againſt Mr. Goddard ; who thereupon appeal⸗ 
ed to the Houſe of Lo2ds here, and the Sentence of the 
Lows of the Seſſions was affirmed; and in the Affirmarce 
of that Sentence, a parailel Caſe was cited, where in an 
Appeal from Ireland; fo; that the Lord Chancellor there 
had founded his Decree on the Eremplification of a Sentence 
given by the Lords of the Seſſions in Scotland, without any 
farther P2oof, that Decree was reverſed in the Houſe of 
Lo2ds here, fo2 that, and fo2 no other Reaſon. 


On the other Side it was inſiffed. that Judgments are Econ:r«. 


transkerrable by Exemplifications from one Court to an⸗ 
other, and this is ſeen by daily Experience where Judgments 
in the Civil Law Courts, as in the Admiralty, are transfer 
rable to other Courts, &c. 


The pzincipal Caſe differs from that of Swinnerton and Curia. 


Goddard; fo! the Plaintiff doth not make the Eremplificatt- 
on of the Sentence in Holland, the Szound ok his Demand, 
farther than to ſhew, that there was a Sentence there, fo2 
he muſt give the UWill and other Pꝛooks in Evidence to make 
out his Right, and then to ſhew how he was dammified. 

The ]laintiff complains of a Sentence given in Holland, 
and certainly he muſt be allowed to p2ove, that there was 
luch a Sentence, and this is done by the Exemplification of 
it, and he doth not found any Demand here upon the Sen⸗ 
tence it ſelf ; but tis only to ſhew the Court that he ſuffered 
there, and he muſt give other Pꝛook to ſhew, that it was 
occaſioned by the Defendant, and in what Manner; fo2 that 
is the Gꝛound of the Complaint in this Court, and not any 
wꝛong by the Sentence it ſelf. 

Now by the Laws of Holland, all Debts ſhall affect the 
real Eſtate there, but 'tis there, as it is here, that the per- 
ſonal Eſtate ſhall come in Aid of the real Eſtate, and be char- 
ged in the firſt Place; therefoze the perſonal Eſtate in this 
Caſe ſhould anſwer the Loſs, the Plaintiff ſuſtained by the 
Sale of the Real Eſtate, tho' that happened in a different 
Dominion. 


Therefoze it was decreed, that the Plaintiff would be re- % 


imburſed. 


K 2 Acherley 
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GC. 10. Med 5/8 Acherley verſus Vernon. 


Where a 
Will ſhall 
not be re- 
voked by a 
Codicil. 


Where by a 
Deviſe o 
Lands, the 
Fee - Farm 
Rents will 
paſs: And 
where by a 
Deviſe of all 
his real E- 
ſtate Copy- 
holds wi 


paſs. 


HIS was a Bill erhibited by Roger Acherley, Eq; 
and his Mife, and Lætitia their Daughter, the Tife 
— Silter and Heir at Law to Thomas Vernon, Eſq; de⸗ 
ceated. | | 

The Bill ſets kozth, that Thomas Vernon was ſeiſed in 
Tail of ſome Lands, and of other Lands fo2 Life; and was 
poſſeſſed of a perſonal Eſtate to the Galue of Eighty Thou- 
ſand Pounds at the Time of his Death; and being ſo leiſed 
and poſſeſſed, he made his laſt TU! Anno 171 1. and thereby 
after ſome Legacies given to particular Perſons, he deviſed 
all his real and perſonal Eſtate to four Truſtees (naming 
them) in Truſt, that they ſhould permit the Defendant Bowa- 
ter Vernon to receive the Pꝛoſits of his real Eſtate fo2 Life, 
Remainder to his firſt Son in Tail, &c. and that the ſaid 
Truſtees ſhould lay out his perſonal Eſtate in a Purchaſe of 
Lands, which when purchaſed, ſhould be ſettled to the ſame 
Uſes, &c. and he deviſed to his Siſter (the now Plaintiff) 
Mrs. Acherley 2001. per ann. during her Life; and a little 
befoze his Death Anno 1720. he made a Codicil, and there: 
by confirmed his Mill, except ſuch Part as was by the ſaid 
Cordicil revoked, and then he revoked that Part of his Will, 
wherein Mr. Acherley (the now Plaintiff) and one Mr. Ver- 
nom were made Truſtees, and appointed Mr. Keck and Mr, Ni- 
cholls to be his Truſtees ; and deviſed to bis Niece Lætitia 
Acherley 6000 I. and declared, that the ſame, and the An- 
nuity of 200 l. per ann. which by his lilli. he had deviſed to 
his Siſter fo2 Life, ſhould be in lieu of all Demands, thep oz 
either of them might claim of, o2 unto all o2 any Part of 
his real oz perſonal Eſtate; and upon Condition they ſhould 
releaſe to his ſaid Truſtees all their Right thereunto, and 
all the reſt of his Lands which he purchaſed ſince the making 
his Will, and all other his real Eſtate he deviſed to his (aid 
Truſtees to be ſettled accoꝛding as in the TUtl!, 

The Plaintiffs by their ſaid Bill inſiſted. that by this Co- 
dicil, the Teſfatoz had revoked a; great Part of his Till, 
and had made no other Diſpoſition of what he had revoked, 
and conſequently that the ſame ought to deſcend to the 
ſaid Mrs. Acherley as his Heir at Law; and that having 


- purchaſed ſome Fee-Farm Rents, iſſuing out of the Mano of 


Hanbury ; and having entered into Articles for the Purchaſe 


of ſeveral Lands lying in the Counties of Worceſter, War- 
| 8 | 
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wick, and Leiceſter, ſince the making his ſaid Till, the ſaid 
Rents and the Lands which reſted in Articles, would not 
paſs by the Deviſe of all the reſt of his Lands, &c. in the 
Codicil ; and therefoze muſt {tkewiſe deſcend. 

And that the ſaid Teſtato? had ſome valuable Banuſcripts 
of Caſes decreed in the Court of Chancery whilſt he attended 
that Court, which the Plaintiffs now claim as their Right, 
in oꝛder to have them publiſhed in the beſt Manner, as a Mo⸗ 
nument of his great Learning to be tranſmitted to Poſteritp, 
and that tis a Right veſted in them befoze any other [Perſon 
whatſoever, being his Heirs at Law; and therekoze ſhall de⸗ 
ſcend to them fn Nature of Heir-looms. 


The Defendant Bowater Vernon by his Anſwer confeſſes the The Defen- 
CU, and that after the Making thereof, the Teſtatoz dant's An- 
bought ſeveral Lands, and entered into Articles fo: the 


Purchaſe of moze, and that Patt of the Purchaſe-Wonep 
was paid; and having encreaſed his perſonal Eſtate, he 
made a Codicil as ſet fozth in the Bill; but inſiſted, that ſo 
much of his Eſtate as reſted in Articles ſhall paſs in Equity 
by the Deviſe of all his new purchaſed Lands in the Codicil ; 
and fo ſhall the Fee Farm Rents, iſſuing out of the Ma⸗ 
no? of Hanbury ; foz that they were afterwards merged in 
the Purchaſe of that very 4Bano2 by the Teffatoz him⸗ 
ſelf, who at the Time of his Death, and long befoze, was 
Lo thereof, 

And farther inſiſts, that by the Codicil none of the Devt- 
ſes in the CUul are revoked, but rather confirmed, but if it 
ſhould be a Revocation of what was deviſed by the Till ; yet 
the Lands ſhall paſs by that Ciauſe in the laſt Part of his Co- 
dicil where he deviſed all the reſt of his Lands, &c. to his 
Truſtees, &c. ſo that he left no Part of his Eſtate, either 
real 02 perſonal undiſpoſed, 

And as fo2 the Manuſcripts, he ſubmits to the Opinion cf 
the Court, whether the Truſtees ſhould have the Publiſhing 
them, to whom the Teſtato2 had entrulſled the reſt of his real 
and perſonal Eſtate. | 
The other Defendant Mrs. Vernon, the TUtdow of the Te- 
ſkatoz, by her Anſwer ſays, that he left her an Annuity oz 
Rent-< harge of 10001. per Annum, during her Life, beſides 
what Lands were about his Houſe at Hanbury, whilſt the 
lived therein nine Months in every Pear; and the Houl⸗ 
hold Goods and Furniture of his Houſe in London, 
— inſiſts to have ſecured to her as the Court wall 
think fit, 


She 
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She likewiſe claims 200 l. which was lekt to her by her 
Father Sir Anthony Keck, to be laid out in what ſhe thought 
fit in Remembzance of him, which 200 1. ſhe believes was re⸗ 
ceived by the Teſtatoꝛ; and therefoze inſiſts to have it ſatisft- 
ed out of his perſonal Eſtate. 

And as fo2 the Manuſcripts, ſhe claims them as Part of 
the Teſtatoz's Houfhold Goods, deviſed to her fo2 her Life, 
ſo that ſhe inſiſts on her Right to them, that they may be 
publiſhed fo2 the Credit of the Teſtatoz, and not that ſhe 
claims the leaſt Benefit by them. | 

There was a Croſs Bill exhibited againſt the Plaintiff's 
in the oziginal Bill, which charges, that Mr. Acherley and 
his Wife have received the Annuity of 2001. per ann. 
deviſed to the Mike on the Condition mentioned in the Codicil, 
ſo that they are thereby concluded from any farther Demand 
of the Teſtatoz's Eſtate ; but ſhall be obliged to perfo2zm 
the Condition and Releaſe, as therein is Ddirefed, 

And farther, that the Legacy of 60001. deviſed to the 
Plaintiff Lztitia, fs ready to be paid on the Condition afoze- 
ſaid; and therefoze that ſhe ought to determine her Eleffon, 
whether ſhe will accept the Legacy upon the ſaid Condition, 
02 renounce it, and take what Benefit ſhe may have by her 
Title to a diſtributive Part of the Teſtato?'s perſonal Eſtate, 


The Queſtions ariſing upon theſe Pleadings were : 


(1.) Mhether the Revocation in the Codfcil of that Part of 
the UUilt where Mr. Acherley and Mr. Vernon were made 
Truſtees, and appointing others, had revoked all the Diſpo: 


ſitions in that Clauſe of the UU:ll. | 
(2.) Whether the Lands which the Teſtator had articled t 


purchaſe, and likewiſe the Fee-Farm Rents of which he was 
ſeiſed, and which were not mentioned either in the Will 
02 Copdicil, ſhall paſs by the Deviſe of his Lands in the Co- 
dicil. | 
(3.) The Teſtato2 having both Freehold, Leaſhold and Co- 
pyhold Lands, and having in his Will, declared a Truſt on- 
lp of his Freehold and Leaſhold Lands without mentioning his 
Copyholds, whether any Truſt thercot ſhall reſult to the Be⸗ 
fit of the Heir at Law. | 
2s to the firſt Point it was argued, that by revoking that 
Part of his Mill where Mr. Acherley and Mr. Vernon were 
Truſtees, he had revoked all the Diſpoſitions in his Til, 
becauſe they were Truſtees in all of them, koz he did not 
2 | re⸗ 


„ 


Term S. Mich. 10 Georgii, in Canc. 71 


revoke the Truſt to them, but that Part of his Mill where 
they were Truſtees, which is every Part; fo2 they were con- 
cerned thzoughout the CUtll; and tho' by the Codicil he de- 
viſed the Reſt of his Lands to Mr. Keck and Mr. Nicholls, 
pet he having declared no Truſt thereof, they ſhall be ſeiſed 
of a reſulting Truſt fo2 the Heir at Law. 

'Tis fo2 his Benefit that Revocations are favourably con- 
ſtrued, to bzing back the Eſtate to him; and the ſame Mozds 
in a Limitation of an Eſtate have been enlarged in Favout 
of the Heir at Law, and ſtreightned in the Conſtrudton, 
when againſt him; as foz Inſtance; in the Caſe of * Not- Baca 


tingham verſus Jennour. Lands to his 
47 | p ſecond Son, 
and bis Heirs, for ever, and for Want of ſuch Heirs, then to the right Heirs of the Teſtator, 
Who died, and ſo did the ſecond Son without Iſſue, living his elder Brother: Adjudged, that the 
ſecond Son had an Eftate-tail, and no more; becauſe theſe Words, Aud for Want of ſuch Heirs, 
are void in Point of Limitation, and import no more than Want of ſuch Iſue, becauſe the ſecond 
Son could never die without Heirs, ſo long as his Brothers, or any Heirs of his Father were 
— therefore the Heir at Law, in this Caſe, ſhall take by Deſeent, and not by the Will. 
lk. 233. 


So where a Man releaſes Part of a Bond, tis a Re- 
leaſe of the whole Bond; and by the ſame Reaſon a Revoca- 
tion of Part ſhall be a Revocation of the Whole. 

(2.) By the Devile in the Codicil of the Lands purchaſed 
ſince the Making his Will, the Lands foz which he had arti- 
cled ſhall not paſs, either in Law oz Equity, as this Caſe 
ſtands, becauſe the Time of Conveying them to the Teſtatoz 
was not come befoze his Death, (o that he had no conſam- 
mate equitable Intereſt therein, and conſequently could make 
no Diſpoſition thereof. | 

Noz ſhall the Fee-farm Rents paſs by a Deviſe of all his 
Lands ſince purchaſed, fo2 there are no deſcriptive Mozds 
thereof to make them paſs ; beſides, Rents cannot paſs by a 
Deviſe of Lands, unleſs where the Teſtatoz had no Lands, 
foꝛ in ſuch Caſe they ſhall paſs to make the Cows of the 
CUill operate; and as fo2 the Fee-farm Rents which iſſued 
out of his own Mano, they were not extinguiſhed, but only 
ſuſpended during his Life, fo2 they could not be merged, be- 
cauſe his Mike had an intermediate Eſtate fo2 Like in the 


MWanoz. 


* Now, to conſtrue, that Rents ſhall paſs by a Deviſe of 
Lands, is a very hatd Conſtruction in Favour of a voluntary 
Deviſce, againſt an Heir at Law, and there is not a Caſe in 
any Law⸗ Book to warrant it; tis true, there is a Caſe in Leon. 4 
Leonard, where it was held, that by the Deviſe of a Bano? 
the Rent paſſed, but it was becauſe the Teſtatoz had no —.— 
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Right in the Manoꝛ, but this Rent; and therefoze the Deviſe 
had been vold ik the Kent did not pals. 

(i.) Object. But if it ſhould be objected, that by a Deviſe of Lands all 
| his Jntereit therein would paſs, this is contrary to ſeveral 
Anſwer. Reſolutions in the Law; beſides, where the Mozds are 
doubtful, the Heir at Law ſhall not be diſinherited. 

(2) Object. Ik it (ould be likewiſe objected, that upon an Elegit de 

medietate terræ, by the Statute of Weſtm. 2. Rents were ex- 
* Cro. Elia. tendible, that Caſe fn * Cro. Eliz. doth not warrant it; there⸗ 


Geer, bone no Inference can be made from thence, that by a rea- 
-  ſonable Conſtruction Rents ſhall paſs in a Will by a Devile of 
Lands, 


Now, in that very Caſe in Croke, tis ſaid, that a Rent- 
ſeck would not be extendible; and ſince the Statute Quia 
emptores terrarum, if a Yan giveth Lands in Fee, reſerving 
a Rent, this is a Rent-ſeck in a Sutjef, becauſe a Tenure 
cannot be created at this Day, and every Fee-farm Rent, 
when granted by the King, becomes Seck, and therefoze not 
to be extended, 

3. Jt muſt be admitted, that by a Devile of all his Lands 
thoſe Copyholds which have been ſurrendered to the Uſe of 
the Will, ſhall paſs to the Truſtees, and ſo it will by the 
Cows, All his real and perſonal Eſtate, but there is no Man: 
ner of Truſt declared, either in the Will oz Codicil of his 
Copy hold Lands; the only Moꝛds in the Till, by which any 
Truſt is declared, are, as fo; and concerning my Freehold 
and Leaſehold Eſtates, the ſame ſhall be to ſuch Truſts, &c. 
which Mods Freehold and Leaſehold are ercluſive of the 
Copybold; ſo that he having declared no Banner of Truſt 
of his Copyhold Eſtates, the Truſt thereof muſt reſult to the 
Benefit of the Heir at Law. | 

f 29 Car. 2- ls true, by the F Statute of Frauds, all Truſts not ma⸗ 
J. All Decta- nifeſtly ſhewn by ſome CUriting are made vold; but this muſt 
rations or be intended of an expreſs Declaration of Truſt, and not of any 
. Is implied or reſulting Truſt; and this appears by another Pa⸗ 
be manifeſted kugraph of the ſame Statute, where the Teſtatoz's Intent is 
by e to be no farther admitted than tis expzeſſed in the afozeſaiy 
by de Party, Limitation of a Truſt to a Stranger; therefoze {f his Intent 
or by his is Doubtful, it ſhall be conſirued fo2 the Benefit of the Heir, 
3 ar becaule ail the Truſt not diſpoſed muſt reſult to ſuch Heir; ſo 
elſe hail be that if the Court ſhould be of Opinion, that the Mill is not 
void. revoked by the Codicil, this Copyhold muſt deſcend, 

But admitting no Truſt is declared of the Copyholds, it 

can be na Imputation upon the Characer of the Teſtatoz to 


3 (ap 
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ſay he made a Will, and did not appoint what Truft his 
Truſtees ſhould have 'in the Lands he deviſed ; fo2 as great a 
Man as he was in the Law, another as great 2s he hath made 
very ſtrange Bequeſts in his Mill, and that was Serjeant 
Maynard; and pjobably it might be the Deſign of thoſe great 
Men, to exerciſe the Mits of thoſe of their own Pꝛokeſſion; 
it was clear, that this was intended by the Serjeant, fo2 after 
ſome very unuſual Diſpoſitions in his Mill, he takes Motice 
that ſome Men might admire at it, but that he did not care, 
Valet quantum valere poteſt. 


On the other Side it was argued fo2 the Defendant, that Eco-s for 


the Defen- 


the pzincipal Point in this Caſe was the Firſt; and that ts, 
CUhether the Codicil was a Revocation of his Will, and his 
Counſel infiſted, that it was not, fo2 it was no moze than 
an Appointment and Subſtitution of other Truſtees in the 
Room of thoſe whom he had appointed befoze by his Mill; 
there are no expzeſs Mozds to revoke it, and a Revocation 
ſhall be no moze intended than the Diſinheriting an Þetr, fo? 
that muſt be by expzeſs Wows, and ſhall never be intended. 
Now, accoꝛding to ſuch Conſtruction. which is contended 
fo2 on the other Side, this Codicil would revoke it (elf; fo2 
by the firſt Part of it he confirmed the Deviſe to his firſt 
Truſtees, and afterwards revokes the Truſt to Two of them, 
which is very inconſiſtent ; but tis a moꝛe natural Conſtruc⸗ 
tion, that he revoked their Eſtate in che Truſt, and appointed 
8 other Truſtees to the lame Truſts, as befoze by his 

ill 

But by the whole Courſe of the Mill it doth not appear, 
that the Teſtato2 intended any Part of his Eſtate ſhould de⸗ 
ſcend on his Heir at Law; therefoze the Mill is not revoked 
by the Codicil; if it ſhould, then the Annuity of 200 l. per 
Annum given to his Siſter and Heir at Law, ts revoked, 
and lo fs the 60001. given to his Miece, becauſe it was to 
iſſue out of the Lands; but neither of them are revoked; and 
thoſe ſpecifick Legacies are ſufficient to exclude them from 
any Right they may have to the perſonal Eſtate of the Teſta- 
to? ; like the Caſe of Bethel! v. Bethell, lately at the Rolls, 
where a Man deviſed one Shilling to his Heir at Law; this 
was adjudged an abſolute Excluſion from any Right he might 
claim to the Teſtatoz's Eſtate. 

It was inſiſted on by the Bill, and argued fo2 the Plain⸗ 
tiff. that the Manuſcripts ſhould deſcend on the Heir at Law 
as Heir-looms, but it cannot be pꝛeſumed that the Teſtatoz 
did deviſe them to his Truſtees to be (old, and the Money to 
be laid out in a Purchaſe, &c. _ they are not in their Na⸗ 

ture 


dant. 
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ture a perſonal Eſtate fo2 any ſuch Purpoſe, and the Peir at 
Law has no Pꝛetence to habe them as Heir-looms, fo; thoſe. 
are by * Cuſtom, but there can be no Title by Cuſtom to 
theſe Manuſcripts, becauſe the Teſtatoz gave them a Being, 
fo2 they had none befoze his Time. | 
(.) As to the ſecohd Point, Whether the Lands which the 
Teſtato2 had articled to purchaſe, and the Fee-farm Rents 
ſhall paſs by the Deviſe of his Lands in the Codicil; it was 
argued fo2 the Defendant, that they would paſs. 
And firſt as to the Lands which he had articled to pur- 
chaſe, thoſe Lands muſt be either a real oz perſonal Eſtate; 


it will be abſurd to ſay they are neither; and ik they are 


either, then there ate ſuffictent Mozds in the Codicil to paſs 
them; fo2 the Teſtatoz takes Notice therein, that he hay 
purchaſed Lands [ince the Baking his Mill, which Wow 
Lands ſhall extend as well to thoſe fo; which he had articled, 
as to others which were actually conveyed to him, and ſhall 
paſs by a Deviſe of his Lands, as in ſome Caſes by a De⸗ 
viſe of all his free Lands a Potion of Tithes was adjudged 
to paſs; (o in the pzincipal Caſe, the Mozd Lands ſhall ex⸗ 
tend to all Eſtates whatſoever; therefoze the Rents which he 
had purchaſed ſince the Making his Till ſhall paſs by the 


 Devile of his Lands; beſides the Lands fo; which he had 


I. Objection. 


contrafted did not all reſt in Articles, ko: great Part of the 
Purchaſe Money was paid; but the Heir can have no Right 
to ſuch Lands, if tis not a Realty; and ik 'tis a real E- 
ſtate, then it map deſcend; but whatever is deſcendible is 
deviſable, and here tis deviſed by the Uozds Real Eſtate; 


and tho' the Time of cotiveping thoſe Lands was not come, 


pet that will make no Alteration of the Caſe; fo2 the Uen- 
doz is from the Time of the Contract deemed a Truſtee koz 
the Purchaſer. h 

And as to the Fee-farm Rents they ſhall be compziſed in 
a Deviſe of his Lands, eſpecially thoſe Rents of that Na- 
ture which iſſued out of his own Lands; ko; the intervening 
Eſtate made to the Mike of the Teſtatoz fo2 Life, was by 
a Devile of a Rent-charge to her of 10001. per Annum 
fo2 her Life; and by her Acceptance thereof thoſe Rents 
were. merged in the Reverſion, and then by a Devile of all 
bis Lands the Rents Will paſs. 

3. As to the Teſtatozs Copyhold Eſtate, the Objection is, 
that be having declared a Truſt concerning his Freehold and 


Leaſehold, and none of his Copyholds, fo2 they are not ſo 


much as mentioned, Chether a Truſt thereof ſhall reſult 8 
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the Heir at Law; and it was argued, that it ſhould not, be⸗ Answer. 
rauſe there are luffictent Mozds by which they will paſs, 
and thoſe are by a Deviſe of all his real Eſtate; beſives, the 
Teſtatoz never had the legal Eſtate in thoſe Coppholds, but 
it was others in Truſt fo2 him, which Truſt he hath deviſed, 
and the Codicil is a Republication of the TUill, . . 
Now there are Authounties in Point to p2ove, that Copy- 
holds will paſs by a Deviſe of his real Eſtate; as where a 
Contract was made fo? the [Purchaſe of Lands, ſome of which 
were Copyholds, it was adjudged, that by a Deviſe of his 
real Eſtate, thoſe Copybolds would paſs in Equity, and this 
was the Caſe of Woodier verſus Greenhill, 
And fo it was held in the Caſe of * Davy verſus Beardſham, * The Fe- 
that Copyhold Lands would paſs by the Deviſe of his Lands, ator had 


ff the Devilee clalmed them in Time. — 2 


| chaſe of a 
Copyhold, and purſuant to that Agreement, a Surrender was made out of Court to his Uſe; 
then he deviſed a/ bis Lands to R. B. Sr. and died before Admirtance; it was decreed, that 
the Copyhold Lands ſhall paſs, becauſe the Teſtator had a Title in Equity to recover them, 
and the Vendor ſtood ſeiſed for him till a legal Conveyance could be made. 2 Chanc. Rep. 39. 


2 Obj. There was onother Objeſtion made in the Behalf of the 
Plaintiff as to that Clatiſe in the Codidil, where the Teſtatoz 
direfted, that what he had deviſed to bis Siſter in the Mill 
tHould be in lieu of all Demands ſhe might have out of his 
Eſtate, that this Clanſe- might be ſatisfied by intending ſuch 
Demands as ſhe may have in her own Right. 

Anſw. But in Anſwer to this Dbjeitton , tis abſurd to 4, .. 
ſay a Thing, ſhail be intended when tis plainly erpzeſſed ; 
and here the Tlozds are in lieu of all Demands; neither doth 
the Plaintiff pꝛetend to ſhew any particular Demands ſhe had 
to the Eſtate, which ſhe ought to have done (if che had any) 
as an Inducement to what is thus objefted in her Behalf, 

Another Objection was, that tye Teſtato2 could not deſign 0b;eg;@o. 
to ſeclude his Siſter from having any Share of his Eſtate 
by thoſe (Uo2ds in the Cordicil, where he takes Notice that 
the Deviſe of her Annuity was upon Condition ſhe chould 
releaſe all her Right to his Cſfate, becauſe ſhe being a 
Feme Covert, he very well knew that her Releaſe would 
not bar her. 

In Anſwer to this Objefion, the CUow Releaſe in this anger. 
Place cannot be otherwiſe intended than an effectual 
Releaſe to bar her which muſt be by Fine, and no other 


Releale. 


E The 


— 


—— — . —— — — 


a _ „* end — — —„V— 


Term. S. Mich. 10 Georgii, in Canc. 


ObjeQion. 


The Teſtators TUidow being made a Party to the Bill, 
ſhe by her Anſwer, and now by her Counſel inſiſted; that ſhe 
might have ſome Remedy fo2 the Rent-charge of 10001. per 
ann. given ta her fo2 Life, either by Diſtreſs oz otherwiſe, 
fo2 ſhe could have none by the Difpoſition in the Mill; and 
that ſhe might have a Decree fo2 Payment and Satisfaction 
thereof, and of the Arrears, and that a DeduTion of the parli⸗ 
amentary Taxes might be appoꝛtioned to this Rent charge, in 
Pꝛopoꝛtion to the Rents of the Lands out of which it if: 
ſues; fo2 that this being a Rent-charge out of all the Teſta⸗ 
to!'s-Lands, it would be in great Mealure ſwallowed if it 
ſhould pay moze Taxes than ſo much, iſſuing out of Lands 
of the Galue of 1000 1. per ann. 

Then her Counſel inſiſted, that ſhe might be quieted in the 
Poſſeſſion of the Lands which the Teſtato2 had left her foz 
Like; and that (ſhe might have the Legacy of 2001. left to 
her by her Father's (Gul, with Jntereſt to be laid out fn 
what ſhe thought fit, as a Remembzance of him; this being 
- ſeparate Legacy, and received by her Þusband the Te- 

atoz. | 
But as to this 2001. it was objected; that the Teſtatoz 
having received it many Years paſt, and tho' fo2 his own 
Uaſe and Benefit ; yet he ſhall not be taken as a Oebtoz, be⸗ 
cauſe he had deviſed his Plate, Jewels, and a Legacy of 
5001. to her, beſides his Coach and Hozſfes; and therefoze 
it Call be pꝛeſumed ſhe was paid; foz accozding to the ancient 
Rule Debitor non præſumitur donare, ſo that her long AC- 
quieſcence ſhews her Conſent; and if no PDꝛaof could be 
made, that it was laid (as it really was in a Piece of Plate) 
there is no Colour fo; Intereſt to be paid fo? it, becauſe 
8 Property of that Plate was in the Ceſtatoz whilſt 

e lived. | | 

Thereupon Mr. Vernon the Defendant conſentcd ta pay 
the 200 l. but without Intereſt. 

Then it was: inſiſted koz the TWidow to have the Manu⸗ 


(cripts as Part of the Teſtato!'s. Houſholy Goods, which 


were dcviſed to her; fo2 tho' the perſonal Eſtate is deviſed tg 
Truſtees to be ſold to purchaſe Lands, pet theſe Banus 
ſcripts are no Part of the perſonal Eſtate, ko; they are not 
Aﬀets. to pay Creditozs; therefoze ſhall not go over to the 
Truſtees, and they cannot be Heir⸗looms koz the Reaſon be- 
koꝛe- mentioned. | | 

But the Nlidow and the other Defendant Bowater Vernon 
agreed in Court to have them publiſhed between them, with⸗ 


out any ]2ofit to themſelves. | 
3 Upon 


6——— 


Term. S. Mich. 10 Georgii, in Canc. 


77 


pon the whole Matter it was concluded koz the Deken⸗ 


dant, that if this Wil ould have (ſuch a Conſtrudion as 


was contended fo2 by the Plaintiff, then the Teſtatoz (not- 
withſtanding all the Pains he had taken to ſettle his Eſtate) 
died Jnteſtate, and all his Trouble was in Uain, which is: 
inconſiſtent with his Character, who was an Dmament in 
this Court where he attended, and who ated in all Things 
with the utmoſt Accuracy and Exactneſs, 

But he ated in this as he did in all other Caſes, and made 
ſo good a Till, that even artificial Reaſoning is hardly able 
to ratfe the leaſt Colour of Doubt about it; ſo that tis a lit- 
tle lurpuſing it ſhould bear any Manner of Conteſt in a 
Court of Juſtice and Equity. 

Laſtly, Jt hath been ſain, that the Heir at Law ſhall not 
be dilinherited without plain and expzeſs Mozds fo2 that 
JPurpoſe, but this Saying is too general; tis true, ik the 
Tops are doubtful, the Heir ſhall be favoured; but if a 
Man devifes his Lands to one, and in the ſame Tlill deviſes 
the (ame Lands to anotger, they are Yojnt-tenants, which 
che ws that the CUlill is to be conſtrued as one entire Clauſe, 
and not as different Clauſes, and by this Means Contradt- 
dions will be avoided in the Conftrufian thereof. 


The p2zincipal Queſtion in this Caſe is, Whether the Co- Curia. 


dicil revoked the Nil. and ſhall be taken as a Courſe of 
different (Uows and Phꝛaſes, o; as one entire Scheme con- 
ſummate by the Sealing; and as to that Matter it was held 
to be the beſt TUay to conſtrue one Part thereof with the o⸗ 
ther, as one entire Scheme, and which was thought on and 
conſidered by the Teſtatoz at one and the ſame Time. 

'Tis abſutd to ſay, that the Revocation in the Codicil of 
an immaterial Circumſtance in the Till, ſhall revoke the 
whole il , fo2 tis no moze than a Revocation of Part 
of his (ill, "by which he had appointed two [Perſons to be 
Truſtecs, and appointing two other in their Room, tis as 
if a Per lon ſhould let kozth in a Codicil, that T. S. whom he 
had appointed to be his Executoz, ould not be his Execu⸗ 
to:; this could never be taken as a Revocation of the Dil⸗ 
poſitions in his WU. 

Now here the Teſtatoz by his Codicil appointed two o⸗ 
thers to be Truſtees, and he deviſed to them accordingly, 
this muſt be intended as Joint-tenants of the Truſt with 
thoſe already named in the Will ; koz the Wows other Tru- 
ſtees imply ſome not befoze named. 


As 
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As to the Lands fo2 which the Teſtatoz had contracted, 
the Owners thereof continue Truſtees koz the Teſtatoz 
till Conveyances are executed, and he might compel 
them to convey accozdingly; and therefoze they ſhall paſs 
by this Devile, tho' he had bought other Lands which 
were atually conveyed to him, and this was never made 
a Queſtion in this Court befoze; and as fo2 the Obje⸗ 
Fion, that what reſts in Articles was neither Lands oz 
Money, this ts of no manner of Weight; and therefoze it 
deſerves no Anſwer. 

As {02 the Fee-Farm Rents, a Devife of Lands is ſufficient 
to paſs ſuch Rents, oꝛany other Right out of Lands; and there- 
foze where there is ſuch a Devile (as in this Caſe) they ſhall 
not deſcend to the Heir, eſpecially ſince it appears on the 
Face of this TUill, that the Teſfato2 had deviſed Two hun: 
d2ed Pounds per ann. to the Heir during Life; and then in 
the Eodicil he takes Notice that his Peir had a ſufficient 
P2oviſion made fo2 her, and ſays that it ſhall be all which ſhe 
ſhall have, and that on Condition ſhe ſhould releaſe all far- 
ther Demands out of his Eſtate both real and perſonal ; and 
this Codicil is a good Republication of his Will. | 

Now as to Republications there is (ſome Difference be- 
tween real Effates, which will not paſs without it, and the 
Conſtruction of a Deviſe of perſonal Eſtates, to make them 
paſs without it, which Conſtruction is on the“ Statute of 
_ Wills, which introduces a new Method of conveping E- 

ſtates, (viz.) That any Perſon having Lands may diſpoſe 
thereof by Mil, and this fs founded on the Reaſon of the 
Common Law, that a Man cannot give what he hath not, 
as the Heir in Tail cannot grant oz releaſe to diſcontinue 
the Eſtate⸗Tall: Mow, admitting that Rents will paſs by a 
Deviſe of Lands, yet the Teſtatoꝛ had not thoſe Lands to 
deviſe, becauſe the Time of conveying them was not come; 
'tis true, this Objeckion was made, but tis of no eight, 
becauſe as hath been obſerved already, the Uendozs are Tru- 
ſtees fo2 the Purchaſer till a Conveyance could be made. 

Beſides, a Man's Mind map change when he grows 
rich, and ſince the Statute of Frauds, a Republication muſt 
be in TUriting. 

As to the Copyhold Eſtate, tho' the Teſtato2 by his Will 
hath declared cnly a Truſt of his Freehold and Leaſhold E- 
ſtare, ſo that no Truſt is raiſed by the CUill ; pet by the Co- 
dicil he Chews plainly, that it was his Intention to paſs a 
Trult in them, oz to paſs them in Truſt, » 


4 | As 
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As to the Releaſe, 'tis true, tis no Conveyance, if no- 
thing paſſed by the Till, no2 as this Caſe ſtands, is it any 
Conveyance to bar the heir at Law of any Demand to the 
Teſtatoz's Eſtate, ſhe being a Feme Covert; but he having 
declared in the Codicil, that che (hall have her Annuity on 
Condition ſhe releaſes, &c. this muſt be intended a Releaſe 
by Fine, ſo that it map be effedual, otherwiſe che Call quit 
her Annuity. | e = # 
And this Atll, as to the perſonal Eſtate, is good and per⸗ 
fect; therefoze it was decreed, that the oziginal Bill ſhould be 
diſmiſſed with Coſts, but the Defendant fozgave the Coſts. 
And as to that Part of this Cauſe which related to the Money de- 
CUidow of the Teſtatoz, eſpecially as to the 2001. which gde de. 
was deviſed to her by her Father, to be latd out in ſome» ſpecial Trutt 
thing in Memozp of him; it ought to be paid out of the per⸗ CoD” 
ſonal Eſtate of the Teſtato), it being received by him, and 
fo2 his own Benefit, and the rather, becauſe he was Execu⸗ 
to2 to her Father; and tis a Misbehaviour in him not to per- 
fozm his CUill in every Reſpect, but it ſhall carry no Intereſt, 
becauſe it was to be laid out in ſomething fo2 his Remem⸗ 
bzance, which would have been no Benefit to her Husband, 
the Teſtato2, if laid out in his Life-time, becauſe it was not 
fo2 her ſeparate Uſe; but was to be laid on a ſpectal Truſt, 
and to a particular Purpoſe. 
And as fo2 the Reſt of the NMidow's Demands, the Defen- 
dant is ready to ſatisfy her as deſited. 
Allirmed in the Houſe of Lo2ds, 
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Hobſon ver ſus Sraneer. 


# .# 


Marriage Bill was exhibited by the Plaintiff to be relieved a- 
2 gainſt a Bond obtained by the Defendant, and (as 
there being ſuggeſted) without any Banner of Conſideration ; 
no Frau 


x4 and to have another Bond of 80 1. conditioned to 
Incapacity of PAY 40 I. to be delivered up to the Plaintiff, the Monep being 
the Husband. paid, and likewiſe to be relieved againſt a Settlement obtain- 
ed from him by Fraud, without Conſideration, be being a 
weak Man. | 

The Caſe was, that the Plaintiff married the Daughter of 
the Defendant, who was his firſt Wife, upon which Mar⸗ 
riage the Defendant pzocured a Settlement from him by 
Fraud, which was by ſettling Part of his Eſtate to the Uſe 
of himſelf and his ſaid TUife, fo2 Life, Remainder to Truſ- 
tees to pzeſerve contingent Remainders, Remainder to the 
Uſe of Joſhua Staneer, and his Heirs, who was the eldeſt 
Son of the Defendant, and Bzother to the Plaintiff's CUitfe, 
and of other Part of his Eſtate to Truſiees ko; 200 Pears, 
to pay any Money the Plaintiff Could charge it withal, 
by Cay of Legacies, 02 otherwiſe, Remainder to another 
Bzother of the Plaintiff's TUife, and to his Hetrs fo; ever. 

But the Defendant, his Father, took Care to have a 
Gzant from him of that Power which he had to charge the 
Eſtate; and his Mother in · Law p2ocured another Gzant from 
him of 1001. to be paid to her after the Death of his Wife, 


which was recited to be in Conſideration ok the Love and Af- 
I fetion 
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fection he had fo2 his TUife, who was her Daughter; and 
they obtained another Band of him of 801. conditioned to 
pay 40 l. without any Manner of Conſideration; therefoze he 
inſiſted, that this Settlement and both the Bonds ought to 
be (et aſide; and a ſecond Settlement which he made on his 
now (Uife, upon his ſecond Marriage, and in Conſideration 
of her Poztion, might be eſtabliſhed and made good, 

The Defendant anſwered, that the Plaintiff having mar⸗ 
ried his Daughter, without his P2ivity oz Conſent, be was 
at firſt very much diſpleaſed, but afterwards was reconciled, 
and took him and his TUife into his Houſe, and pa:d ſome of 
his (the Plaintiff's) Debts, and had done other Services 
and Kindneſſes foz him and his TUife, ſo that he (the Plaintiff) 
was indebted to the Defendant in the Sum of 1001. and 
moe; and that in Conſideration thereof, and of the Love and 
Aﬀection which he did bear to his CUife (who was now dead) 
he made the ſaid Settlement, which. he inſüſted on to be good, 
and not to be ſet aſide. 

The ſingle Queſtion upon the Pꝛooks was, TWhether this 
Settlement (hall be ſet aſide, either fo2 (Ulant of Capacity in 
the Plaintiff, oz fo2 that it was a voluntary Settlement. 

And as to that it was argued fo2 the Detendant, that. the 
CUitneſſes fo2 the Plaintiff had not ſhewn one ſingle Inſtance 
of his Tieaknelg, but generally, that he was a weak Man; 
when the CUitneſſes produced by the Oefendant p2ove, that 
he was a Perſon ſufficient to manage his own Buſineſs and 
Eſtate; and certainly tis not neceſſary, that every Man wha 
makes a Settlement ſhould be an ingenious 02 a learned Man. 
fo2 'tis ſufficient if he is of an ozdinary Capacity; therefoze 
this Settlement ought not to be let aſide ko; any Incapacity 
in the Plaintiff. 

Neither ought it to be ſet aſide as a voluntary Settlement 
to make Room fo2 another upon the Plaintiff's ſecond MWar- 
riage, becauſe the ſecond Settlement was obtained upon no 
better Conſideration than the Firſt, which was had without 
any Manner of Fraud 02 Circumventtion; and fo far from it, 
that it was proved the Plaintiff always intended, ik he had no 
Iſſue, that his Eſtate ſhould go to the Relations of his Wife ; 
and that ſuch his Intent continued even after the Death of 
his Mike. 

But if the Court ſhould: be of Opinion, that this is a vo- 
luntary Settlement, yet the Bill ought to be Diſmiſſed fo2 
- Want of pzoper Parties, becauſe Robert Hobſon (the Plain⸗ 
tiff's Father) who had the legal Eſtate by the laſt Settlement, 
is not made a Party; beſides, * Plaintiff ſhall not have 

| any 
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the Plaintiff, 


any Remedy to ſet aſide the Firſt, and-to ſet up the laſt Set- 
tlement, becauſe he hath the lame Eſtate in both; therefoze he 
can have no Pꝛetence to complain in a Court of Equity fox 
Relief againſt one Settlement in Favour of another; ſuch an 
Application as this ought to be made by him who is aggrie⸗ 
wing and who hath an Eſtate by one Settlement and none by 
t e other. ; 

Therefoze it was inſiſted, that the firſt Settlement was 
made on a good Conſideration, fo2 what can be better than 
Marriage? And the Remainders limited on the ſame Conſt- 
deration are good, 

As fo2 the Bond of 8301. the Defendant inſiſts, that he pald 

the Money fo the Plaintiff's Uſe at two Payments, &c. 

On the other Side it was argued, that this was a very cx- 
travagant Settlement, in the firſt Place, becauſe there. was 
no Manner of ]Noviſion fo2 the Jſſue of that Marriage; and 
tho' there was an Eſtate limited to Truſtees to p2eſerve con- 
tingent Remainders, yet there are no Remainders in the 
Settlement; but the Inheritance of all his (the Plaintiff's) 
Lands is ſettled on Joſhua Staneer, his CUife's Bꝛother; and 
in Conſideration of Love to his TUife ; fo2 after the Limita- 
tion to him (the Plaintiſf) and his Wife fo2 Life, the Re- 
mainder in Fee of Part of the Eſtate is immedately limited 


to one of her Brothers; and the Fee of the other Part of the 


Eſtate is limited to another of her Bzothers, with an inter⸗ 
mediate Term of Pears to Truſtees, which the Plaintiff 
might charge; but Care was taken to have a Gzant of that 
Power which the Plaintiff had to charge the Lands from the 
Plaintiff to that Bzother, ſo that after all Events he might 
be in as good a Condition as his elder Bꝛother. 

Beſides, this Eſtate being no moze than 50 l. per Annum, 
and the Plaintiff but Tenant fo2 Life, there are other Jncum: 
bzances (et up by the Defendant, (viz.) A Gant of 100 l. to 
the Defendant's Wife at 51. per Cent. during her Life, and 
the Bond of 801. which is impoſſible fo? him to pay, having 
only an Eſtate fo? Life in ſuch a ſmall Eſtate ; and this ſhews 
an apparent Fraud on the Face of the Deed it ſelf; and by this 
Means the Defendant will always have the Plaintiff in his 
Power to get any other TUriting from him to charge his 


Eſtate. 
As to the Objection, that this ſecond Settlement was made 


upon no better a Conſideration than the Firſt the Fat ts quite 
otherwiſe, ko it was made not only in Conſideration of Mar: 
rfage, but of 1001. which the Plaintiff actually received as a 
Marriage-Poztion with his Mike. — 

1 
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But upon reading the Settlement, it appeared to be thus, 
ſſ. The Eſtate was limited ta Robert Hobſon the Father of 
the Plaintiff, his Heirs and Aſſigns, during the Lives of the 
Plaintiff and his Wife, in Truſt that he might employ the 
Pꝛofits fo; the Maintenance of the ſaid Plaintiff, and his 
Wife during their Lives, with Remainders to the Iſſue of 
that Marriage with other Remainders over, ſo that the 
Platntiff had no Eſtate by this ſecond Settlement. 

The Plaintiff hath no Reaſon to complain, becauſe it ap. Curia. 
pears he is in a better Condition by the firſt Settlement, 
than by the laſt, koz he hath an Eſtate fo2 Life by the firſt, 
and none by the laſt. 

And there being no Fraud p2oved in obtaining the firſt 
Settlement, no2 any Manner of Pꝛook of the Plaintiff's In⸗ 
capacity, there can be no Reaſon to ſet aſide the firſt Settle: 
ment. | 

But Robert Hobſon the Plaintiff's Father, who had the 
legal Eſtate by the ſecond Settlement, not being made a Par⸗ 
tp to the Bili, the Plaintiff could have no Decree, but had 
Leave to amend his Bill, &c. 


Evans verſus Hoskins and the City of Glouceſter. 
HE Caſe, if. The Lady Joan Cook by Licenſe from An Affga. 


King Henry 8. granted the Lands in Queſtion to the — a 
Mayor and Burgeſſes of Glouceſter in Truſt, that whenever Leaſe of 
the Leaſe made by her to one Partridge and Anne his CUife Vaude ofthe 
ſhould be determined, that they would make a new Leaſe to 200 L. ze- 
them, oz to the Heirs of the laid Anne at any Time on Re- * — 
queſf, on Payment of twenty Parks. and under the yearly 297 pad, 
Rent of twenty Marks koz the Space of thirty-one Pears, and upon 


and with ſuch Clauſes and Conditions as in the old Leaſe, miſinorm- 


ing the 


And that upon the Erpiration of ſuch Leaſe of 31 Years, plaintiff was 


the Defendants, the Mayor and Burgeſſes of Glouceſter fer afide as 
| Hould at any Time on the Requeſt of the Heirs of the ſaid Panel 
Anne make a new Leaſe to them in manner as afozeſatd. | 
Now the Plaintiff Evans, and one Holeman Hoskins, who 
was the Father of the Defendant Hoskins were Coheirs of 
the ſatd Anne Partridge, and he the (atd Holeman Hoskins, An- 
no 1712. got an Aſſignment from the laid Evans of his 
Right without any manner of Conſideration ; therefoze this 
Bill was 2ought againſt the Defendant Hoskins, the Son of 
the ſat Holeman Hoskins, to ſet aſide the ſaid Aſſignment as 
obtained by Fraud and * on the Plaintiff Evans, by 
2 mii; 
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Plaintiff. 


miſinfouning him of the State of his Right, and againſt the 


other Defendants, the Mayor, &c. to have a Leaſe made to 
the Plaintiff Evans, and to the Defendant Hoskins, as Co- 
heirs to the ſaid Anne Partridge, and accozding to the Cove- 
—— in ou oziginal Leaſe granted by the Lady Cook to the 
ay02, &c. | 

The Defendants by their Anſwer acknowledge, that the 
Plaintiff and the Defendant Hoskins are Coheits to the ſaid 
Anne Partridge, and that the Lady Cook made (uch a Gzant 
to the Mayor, Cc. of Glouceſter, as in the Bill is ſet fo2th, 
and that Leaſes have ſince been made of thoſe Lands, purſue 
ant to the Covenants in the oziginal Leaſe. 

But that Anno 1712. The Plaintiff Evans, in Conſidera*- 
tion of 8ol. paid to him by Holeman Hoskins, (the Defen⸗ 
dant Hoskins Father) aſſigned all his Right in the Leaſe to 
him the ſald Holeman Hoskins; and by another Deed cove- 
nanted that the lald Holeman Hoskins might make de of 
his (the Plaintiff's) Mame in taking a new Leaſe of the Ci- 
ty, &c. and that his Mame might be put in the laid new 
Leaſe, in Truſt {02 the Defendant Hoskins; and that on 
pꝛoducing the ſaid Deed, the City made a new Leaſe to the 
ſaid Holeman Hoskins, without naming the Plaintiff, but de⸗ 
nies any Fraud in obtaining the ſaid Leaſe. 

The Mayor and Burgeſſes likewiſe own the Pedegree, the 
Gzant, and the Truſt, as ſet kozth in the Bill; and that on 
ſhewing them an Aſſignment, made by the Plaintiff Evans, 
of all his Right, they made a new Leaſe to the ſaid Holeman 
Hoskins, accoꝛding to the Covenants in the oziginal Leaſe. 

This being the Caſe, thoſe who argued fo2 the Plaintiff, 
inſiſted that Leaſes had been made from Time to Time ac- 
cording to the Covenants and Clauſes in the oziginal Leaſe, 
and that the laſt Leaſe granted to Holeman Hoskins was in 
the Pear 1690. and that the ſaid Holeman fn the Pear 1712. 
made Application to the Plaintiff Evans, who was a Stran- 
ger to this Covenant, and inkoꝛzmed him, that the City in- 
el on 2501. Fine, and on a conſiderable Advancement of 

e Rent. 

CUhereupon the Plaintiff Evans being thus miſinkozmed, 
and not knowing but the Leaſe in Being would ſoon ex-. 
pire, executed this Alignment fn Conſideration of twenty 
Pounds to him paid by the lald Holeman Hoskins, and 
no mo2e. 

Tis true, the Defendant Hoskins who fs Executo? of the 
ſaid Holeman Hoskins, pꝛetends that this Alignment was 
made in Conſideration of 80 l. paid to the Plaintiff —_— 

5 which 


1 
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which he denies; but admitting it was lo, tis a very 
ſmall Conſideration koz the Purchaſe of ſuch a Leaſe, the 
Lands being wozth above 2001. per ann. beſides, at the 
Time of this Allgnment, there were twelve Years of the 
old Leaſe unexpired; ſo that a Fraud appears upon the verp 
Face of the Decd it (elf, | 

Therefoze it was fnſiſted, that the laid Alligment ſhould 
be (et aſide, and a new Leaſe decreed to the Plaintiff 
Evans; and that the Oefendant as Executoz to Holeman 
Hoskins map account to the Plafntiff fo2 the P2ofits of 
the Leaſe received by his Father Holeman Hoskins in 
his Life-Time, and by him the Defendant ſince his Fa- 
ther's Death, | 

On reading the Pyoofs, it appeared, that there was no 
moze than Twenty Pounds paid to the Plaintiff as a Conſidera- 
tion of his AMgning his Right in the Leaſe to the ſain 
Holeman Hoskins; and that the Benefit thereof was wozth 
moze to him than Two Hundred per ann. and that twelve 
Pears of the old Leaſe were unerpired at the Time when he 
(the Plaintiff) executed this Alignment; and it appeared by 
a Letter which was p2oved to be Waitten by the (aid 
Holeman Hoskins, purpozting that he and the Plaintiff 
were to pay Two hundzed and fifty Pounds to the City, fo2 
a Fine on renewing the Leaſe when they were to pay only 
twenty Marks, and no moe. 

And all that the Defendant pzoved was, that the Lands 
were not of ſo great a Ualue at the Time of the Alignment as 
they were now, and that the City inſiſted on 1501. fo2 a Fine. 

CUbich is very true, but the Reaſon was, becauſe Hole- 
man Hoskins would have a Leaſe made to him excluſive of 
the Plaintiff Evans. 


Cahereupon the Court decreed, that this Aſſignment ſhould Curia. 


be ſet aſide, and a new Leaſe to be made to the Plaintiff, and 
to the Deirs of Holeman Hoskins accozding to the Covenant 
in the oziginal Indenture made between the Lady Joan Cook, 
and the City of Glouceſter. 

And that the Defendant (the Executoz of Holeman Hoſ- 
kins) hall account fo a Moiety of the Pꝛofits during the ſaid 


Holeman's Life, and ſince his Death, and ſhall pay the Coſts 


of this Suit. 


ECC A A 


n 


ä 
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Hoſier verſus Read. 


hoon = HE Plaintiff exhibited this Bill to have the Defendant 
by Parol, execute ſuch a Leaſe as the Court ſhould direct, 
but confeſſed The Caſe upon the Pleadings was thus, (viz.) There 
— was an Agreement in Writing executed between the [Plaintiff 
executed, And the Defendant, by whicy the Defendant was obliged to 
tho not in take a Leaſe of a Farm of the Plaintiff fo2 nine Pears, at 
Wrirng- the peatly Rent of 1401. and at the Time of erccuting the 
ſaid Agreement, the Defendant averred, that he had a Leaſe 
of the great Tithes of the Pariſh of Calverton, and pꝛomiſed 
to manure this Farm with the S traw of the ſaid Tithes 
when made into Dung; that by Girtue of this Agreement, 
the Defendant entered and plowed ſome Paſture Szound, and 
grubbed up ſome Buſhes contrary to the ſaid Agreement; 
fo2 which Plowing and Gꝛubbing, the Platntiff demands Sa- 
tisfaction, and that the Defendant might execute a Leaſe ac- 
coding to the ſaid Agreement. | 
| That there was a Mecting between them to execute a 
Leaſe, tut then the Dekendant inſiſted upon ſome extraozdina- 
ry Conditions not in the written Agreement; and that what 
chiefly induced the Plaintiff to enter into this Agreement, 
was the Pꝛomiſe of the Defendant to manure the Lands 
with the Straw as afozeſatd. © 
The Defendant by his Anſwer confeſſed, that he agreed 
„Wos; do take a Leaſe of this Farm, by which * Agreement the 
this Agree- Plaintiff was to repair the Houſe, and Duthoules, and to 
ment nies bulld a new Dairy Houſe, and to ſink a Well; and that 
oft, the Defendant was to have Liberty to plough up ſome Clo- 
les, and to grub Buſhes in others, which was in Conſidera- 
tion of 10 l. per ann. Advance of Rent; and that accozding 
to this Agreement, he is Willing and ready to cxecute a 
Leaſe, and ſays that the written Agreement on which the 
Plaintiff inſiſts is no moze than a Memorandum drawn by 
an Attorney, and that the Defendant had agreed to take a 
Leaſe of the Farm fo2 ſuch a Term, and under ſuch a Rent, 
that the Plaintiff agreed to let the Defendant have the 
Poſſeſſion, fo2 that Lady-Day was near at Þand, and until 
he (he Plaintiff) ſhould be ſatisfied that a Clauſe in the Leaſe, 
on which the Defendant inſiſted, was uſtial to be inſerted in 
Leaſes there, which Clauſe was, (viz.) The Defendant was 
to covenant to leave the Pꝛemiſes in good Repair, the Ac- 
cidents by Fire and Tempeſt onlp ercepted, and unleſs 
a that 
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= N was inſerted in the Leaſe, the Defendant refuſe 

But the Plaintiff inſiſting to have a Leaſe executed acco2d- 
ing to the Agreement in Writing; and the Defendant retu⸗ 
fing it fo2 the Reaſon befoze-mentioned, the Platntiff exhibit- 
ed his Bill to infozce the Execution of ſuch Leaſe. 
Thereupon the Defendant erhibited a Croſs-Bill, in which 

he let fozth the Agreement at large, as before in his Anſwer 
to the oziginal Bill, and inſiſted, that the Plaintiff might 
execute a Leaſe accoꝛding to that Agreement, which he was 
ready to execute on his Part. | 

To which Croſs Bill the Plaintiff made Anſwer, by which 
he confeſſed, that by the firſt Agreement he was to put the 
Houſes in Repair, and to make a new Dairy, and to ſink a 
Mell; but that all this was to be done upon a Suppoſition 
that the now Plaintiff had a Leaſe of the ſaid Tithes, (as he 
affirmed) and would manure the Farm with the Straw there- 
of, but denies that the Plaintiff had any Leave to grub up 
* Buſhes in Conſideration of Advance of Rent, fo2 that 10 l. 
per Annum Advance is no Manner of Conſideration, the 
Farm being very well wozth 1401. and ſo much the fozmer 
Tenant paid; but inſiſts on a Leaſe in Purſuance of the wzit⸗ 
ten Agreement; and that there was no Clauſe therein by 
which Liberty was given to grub any Buches in Conſidera⸗ 
tion of Advance of Rent. 

There were two Queſtions upon theſe Bills, Anſwers and 

Pꝛoofs; the Firſt was, if the Plaintiff in the oziginal Bull 
ſhall have a Leaſe accowding to the written Agreement, oz Me- 
morandum in (Uriting. | 

2. Ik he ſhall be obliged to execute a Leaſe to the Defen- 
fendant, accozding to the Agreement let fozth in the Anſwer 
+ the Croſs:Bill, which was not in Writing, that being 
oft. 

As to this Matter, the Caſe is thus: One Thompſon, an 
Atrozney, dꝛew {ome Heads of an Agreement between the 
1>{aintiff and the Defendant, which Heads were now loſt ; 
but this Attozney, who was choſen by both Parties, made 
Oath, that the Purpozt of them was accozding to the f- 
greement ſet kozth in the Anſwers, both to the Oziginal and 
Crcſs-Bills ; and that in the Leaſe of the fozmer Tenant 
there was a Clauſe to repair, but Fire and Tempeſt were ex- 
ccpted, and that tis an uſual Exception in Leaſes there. 


berty to plough ſome Cloſes, to grub Buſhes in other Cloſes, and that Fire 
mould be excepted. J 
E 


. To put 
the Houſes 
in Repair, 
to make a 
new Dairy- 
houſe, to 


ſink a Well, 


to have Li- 
and Tempeſt 


88 


Term. S. Hill. 10 Georgii, in Canc. 


It was likewiſe in Pꝛook, that when the Parties met to 
execute a Leaſe, there was no Objeckion made by the Plain⸗ 


tiff but only to that Exception, and that the wzitten Agree: 


* Mentioned 
before in the 
Margin, and 
which did 

not appearin 
Writing, that 
being loſt. 


Jones verſus 
Sheriffe. 


Econtra. 


Curia. 


ment was no moze than a Memorandum, that the Defendant 


being likely to be out of the Farm he then held, and Lady- 
Day coming on, it was thought conventent he ſhould have 
ſome Place to enter with his Stock till the Plaintiff ſhould be 
ſatisfied, whether ſuch a Clauſe was uſual in Leaſes. | 

'Tis true, this Memorandum refers to the firſt Agree- 
ment, but the Plaintiff in his Anſwer to the Croſs-Bill 
confeſſes, that he agreed to moſt of the * Clauſes, but that 
it was upon other Conſiderations, as he would now inſi⸗ 
nuate, 

In the Caſe of Jones and Sheriffe there were Heads of 
an intended Leaſe taken by an Attozney in Writing; but up- 
on Pꝛoof that ſome other Clauſes were agreed on between 
the Parties at the ſame Time, this Court decreed, that 
thoſe Clauſes ſhould be put into the Leaſe, notwithſtanding 
the Counſel on the other Side ſirenuouſly inſiſted on the Sta- 
tute of Frauds. | 
So in Caſe of abſolute Moztgages (which was the old 
Map of moztgaging Eſtates) with a Promiſe by the Mort- 
gagee to make a Defeaſance, which he afterwards denied to 
make, and inſiſted, that ſince the Statute of Frauds, he was 
not obliged to do, becauſe not in TUriting ; but on the Hard- 
ſhip of the Caſe, and on the Fraud, the Court decreed a De- 
feaſance. | 

On the other Side it was argued, that it would be of 
dangerous Conſequence to admit this Parol and pzetended 
Agreement to be given in Evidence directly againſt this wzit⸗ 
ten Agreement ; this is a Thing which could not be done 
befoze the Statute of Frauds, much leſs ſince that Statute 
was made. 

Beſides, this Parol Agreement ig inconſiſtent in its very 
Nature, it being foz Leave to cut Buſhes in a Country 
where fuel is very ſcarce, and where many young Oaks are 
pzeſerved by thoſe Buſhes whilſt growing; and therefoze it 
was inſiſted to have a Leaſe executed accozding to the writ- 
ten Agreement. 

The Agreement being in Writing, the Court was of O⸗ 
pinion not to make any Decree againſt it upon a parol Agree- 
ment; but the Counſel fox the Defendant infiſting, that it 
did not ſfand on the Foot of a parol Agreement, becauſe tt 
was confeſſed fn the Anſwer to the Croſs Bill ; and it being 
fully pꝛoved by the Attozney who dzew it, and no Dbjections 

4 | being 
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being made to it, but as afozeſatd, the Court, upon the 


Reading the Pꝛook of the ſecond Writing or Memorandum, 
and finding it referred to the firſt Agreement, diſmiſſed both 
the Bills, but without Coſts, 


Scurry & Ux' verſus Morſe. 


HIS was a Bill bzought by the Plaintiff and his TUife, 

who was the CUidow of Henry Bodily, to have an Ac: 
count of the perſonal Eſtate of the ſaid Henry, and to be re- 
paid ſome Coſts the Defendant put them unto, by unneceſſary 
Suits at Lam. 

The Bill ſets fozth, that the Plaintiff Scurry was Execu⸗ 
trix of the ſald Henry Bodily, her firſt Þusband, who like- 
wile conſtituted the Defendant Morſe, and another, as Co- 
executors in Truſt fo2 bis CUidow, the now Plaintiff, in 02- 
der to aſſiſt her to recover the perſonal Eſtate z but that the 
Defendant Morſe now inſiſts to ac as Executo? alone; and 
farther, that the Teſtatoz, Henry Bodily, her firſt Husband, 
ſued the Executoꝛs of Henry Bodily the Elder, but died be⸗ 
foze the (aid Suit was ended ; and thereupon this Defendant 
Morſe pꝛoſetuted that Suit to an Account befoze a Maſter, 
but then releaſed it; and therefoze the Plaintiffs now inſiſt, 
that the Defendant ſhall account, 02 that the Account taken 
befoze the Maſter may be inſpected. 

The Defendant by his Anſwer ſays, that he hath done no⸗ 
thing but as Executoz to the Teſtato2 Henry Bodily, and in 
Truſt fo2 his Childzen, and that this Suit ought not to be 
carried on againſt him alone, who is but one of the thzee Co⸗ 
22 ſo that there are not pꝛoper Parties befoze the 

ourt. 

It was argued fo2 the Plaintiff, that tho' there were thee 
Co- executoꝛs, yet the Plaintiff might releaſe one, and de⸗ 
mand an Account againſt the other of ſuch Part of the Teſta- 
toz's Goods as came to his Hands, which Demand was now 
made of the Defendant, who was only a Truſtee fo2 the 
Plaintiff. 

The Court was of Opinion, that the Plaintiffs could not 
ſue as Creditozs, one Executo2 without the other, no2 as 
Reſiduary Legatee; ſo the Bill was diſmiſſed fo2 CUlant of 
pzoper Parties. 


N Dawſon 


A Creditor 
eannot ſue 
one Co-exe- 
cutor alone 
without the 
other, 


Curia. 
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Dawſon verſus Chater. 


A Will ſhall N Eſtate was deviſed to T. P. who exhibited this Bill a- 
or wag gainſt the Þeir at Law, to have the Poſſeſſion thereof 
gainſt an ACCO2ding to the TU of the Teſtato?. | 

_ at Law, The Defendant, by his Anſwer, denied the Waking any ſuch 
Trial a: , CUill as in the Bill is ſet fozthz but that if any ſuch was 
Common made, it was obtained by the Plaintiff by Circumvention and 


Lay. Fraud, when the Teſfato2 was in extremis, and not of a ſuf- 
ficient Capacity, 02 diſpoſing Memoyy. 
Curia. The Court was of Opinion, that it would be to no Pur⸗ 


poſe to pꝛoceed in the Hearing this Cauſe, fo2 that it was a 
poſitive Rule, that where there is any Ooubt on the P2oofs, 
a Mill (hall not be eſtabliſhed againſt an Heir without a Trial 
at Law; therekoze if a Decree ſhould be made agatnſt the Hetr, 
it would be reverſed in the Houſe of Lozds fo2 that Reaſon, 
And as to this Matter, the Caſe of my Lord Montacue is 
full in Point, to whom very great Legactes were given, and 
he was made.ſole Erecutoz of the Mill, which he p2oved in 
Doctors Commons, and received the Legacies; but after- 
wards erhibited a Bill in this Court as Heir at Law to the 
Teſtatoꝛ againſt the Defendants, to whom the Eſtate was de- 
viſed; ſuggeſting that he (the Teſtatoz) was not Compos 
mentis at the Time of Making the TUill. | | 
And the Lord Cowper, who was then Chancelloz, conſider- 
ing this Mill was conteſted by him who (woze to the Truth 
thereof, and pꝛofitted under it, decreed againſt him; but the 
Decree was reverſed in the Houſe of Lo2ds, where it was re- 
ſolved, that no Decree "againſt an Heir at Law ſhall eſtabliſh 
a Will without a Trial at Law, if the Heir inſiſts on it, eſpe- 
cially where there is any Lands deviſed. . 


Hack verſus Leonard. 


Bill to be Bill was brought againſt an Adminiſtrator to have a 
N new Leaſe granted fo2 the Reſidue of the Term granted 
52 inEjea- by the Jnteſtatez the Caſe was thus: 
ment, for not ſſ. An Ejectment was bzought by the Inteſtate, upon a 
1 Leaſe fo: Pears made by him to the Leſſee, rendzing Rent, 
; with a Clauſe of Re-entry ko: Mon-payment of the Rent, 
and fo2 Non-perfozmance of the Covenants, which 5 = | 
I | ar 


— 
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Part of the Leſſee were to be patd and perkozmed, and the 8 


Bzeach was alligned generally fo2 Mon perfoꝛmance of the 
Covenants in the Leaſe; thereupon the Agent koz the Leſſee 
asked the Leſſo2 what Rent was due to him, and that it 
ſhould be paid, who replped, he would not trouble himſelf a- 
bout the Rent, but would ſet aſide the Leaſe; and the Defen- 
dant being pꝛepared to pꝛobe a Tender of the Rent, pleaded 
Perfozmance generally; upon which they were at Tſſte, and 
at the Trial, the Defendant offering to pꝛove the Tender, the 
Plaintiff did not inſiſt upon the Non-payment of Rent, but 
p2oved a Beach of Covenant for not keeping a Barn well 
thatched ; thereupon the Plaintiff had a Uerdiz, and the De- 
fendant was turned out of Poſſeſſion, and ſoon afterwards 
the Plaintiff died Jnteſtate ; and now this Bill was exhibit: 
ed againſt his Adminiſtrato2 to be relieved againſt the ſaid 
QUerdi#, and to have a new Leaſe granted to the Plaintiff fo2 
ſo much of the Term of the firſt Leaſe, which was not er- 
ptred. 

Mea Bond had been given fo2 the Perkozmance of Cove: 
nants in this Leaſe, and had been afterwards put in Suit, 
this Court could not grant any Relief againſt it ; but the 
Low Chancelloz ſaid he could not appzehend what Damage 
the Adminiſtrato2 could ſuſtain, ik the Leſſee ſuffered the 
Buildings to be out of repair, ſo as he kept the main Timber 
from being rotten, and lekt all in good repair bekoze the End 
of the Term; therekoze it was referred ta a Maſter to ſee 
what Damage was done (ik any) fo: Non-perfozmance of 
Covenants, and at what Time, &c. | | 


Curia. 


D E 


Term. Paſchæ, 
10 Georgii. In Cancellaria. 


* 


Anonymus. 


gabe ſpecifick Legacies by his laſt TUill and Te- 
ſtament; and having deviſed ſeveral other Legacies 
to particular Perſons named in his ſaid Mill, he 
gabe all the Reſidue of his Eſtate to W. R. &c. fn Truſt to 
increaſe his Daughters Portions ; the Queſtion was, UWhe- 
ther by this Deviſe they had an Eſtate in Fee in his Lands. 
Thoſe who argued, that they had not relied upon a Caſe in 
2 Roll, Abr. where the Father deviſed his Eſtate to his Son 
and Daughter equally to be divided; and it was adjudged an 
Eſtate fo2 Life only in the Daughter, there being no Tos 
either in that Mill oz this to paſs the Inheritance. : 
The Lozd Chancello2 at the firſt opening this Cale, did 
not remember that it was ever adjudged an Jnheritance 
Gould paſs by the bare Deviſe of all his Eſtate; but that is 
not the pzeſent Caſe, fo2 here the Oeviſe was of all the Reſi⸗ 
due of his Eſtate, &c. to his thꝛee Daughters, to increaſe their 
Poztions, which Moꝛds plainly ſhew the Ceſtatoz intended 
to paſs the Inheritance immediately; otherwiſe they might 
never get any Thing by it; ſo it was decreed, that the Jn- 
beritance did pals. 


T HE CTeſtatoꝛ had thꝛee Daughters, to whom he 


q Burdet 


* 8 * — 5 
* 
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Burdett verſus Young, F 


| LEON a Bill bzought ka; a Legacy of 1000 l. left to the Petite of « 
Plaintiff by his Gzandfather, and to have Security fo; 14507. © 
ſome ſpecifick Legacies left to him to be paid after the Death children, if 
of his Szandmother (the now Defendant) ſetting fozth, that bee 
the Plaintiff is the Gzandſon, and the Defendant is the Wi: c >: weir, 
dow of Thomas Sutton the Teſtatoz, who by his Will deviſed or marry. 
10001. to the Plaintiff, and all other his Eſtate, and the Uſe 
of all his Houſhold Hoods to the Defendant, whom he made 
Executrix, &c. 
The Defendant inſiſted by her Anſwer, that Thomas Sut- 
ton the Teſtatoꝛ was a Freeman of the City of London, 
and could diſpoſe a Moiety only of his Eſtate, and no moe ; 
and that the other Motety thereof belonged to her (this De- 
kendant) by Uirtue of the Cuſtom of London, and likewiſe 
her Paraphernalia ; and the inſiſts likewiſe that the Teſtatoz 
baving deviſed to the Plaintiff ſeveral ſpecifick Legacies to be 
paid after her Death, and having deviſed his perſonal Eſtate 
to her, that this 1000 l. ought not to be paid during her Like, 
no2 any Security to be given for the Houſhold Goods. 
At the Hearing this Cauſe, there was no other P2ocf to 
ſhew, that Thomas Sutton the Teſtatoz, was a Freeman of 
London, but that one Thomas Sutton was admitted to his 
Freedom in ſuch a Pear, but it did not appear to be the 
ſame Perſon. 
Then the different Penning this TUill as to the ſpeci- 
fick Legacies, and this 1000 l. ſheweth, that the Teſtato? in- 
tended the 1000]. ſhould be paid immediately, and not wait 
till the Death of the Defendant ; the Mozds cf the TUill 
were, 
Item, I give all my perſonal Eſtate to my Wiſe, and to 
both my Grandchildren a Thouſand Pounds a- piece, if they ar- 
rive at the Age of Twenty-one Years, or Marriage, which laſt 
Clauſe controls the firſt Deviſe of the perſonal Eſtate to the 
Defendant, and makes the ſubſequent Diſpoſition of the 
Icoo l. apiece to his G2zandchildzen good; ſo that theſe Le- 
gacies ought to be paid immediately after the Contingency 
happened, and likewiſe Security ought to be given imme⸗ 
diately fo2 thoſe (pecifick Legacies which are to be paid after 
the Defendant's Death, 
The Queſtion is, CUhether the Teſtato?'s Eſtate is debl⸗ curia. 
ſed to the Defendant abſolutely, oz ſo much thereof, * 
| er 
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her Life, which was not befoze diſpoſed; and the Court was 
ok Opinion, that ft muſt be ſo much thereof as was not dil⸗ 
poſed by the Mili; fo2 otherwiſe this Tul would be incon- 
ſiſtent, foꝛ he deviſed 1000 l. to one of his Gzandchildzen who 
was his Heir at Law, and who would have been intitled to 
his whole Eſtate, after the Death of his Mike; therefoze a 
Deviſe of 10001. to be paid to him out of the Teſtatoz's E- 

. ſtate, would be impertinent when he was to have the whole 
Eſtate himſelf; beſides, fn this Caſe 'tis expzeſip to be patd 
at the Age of twenty-one Pears, oz a Day of Marriage; 
Which being now paſt, it was decreed, that the Plaintiff 
ſhould have this 10001. immediately, together with Intereſt, 
ever ſince it became due; and that the Defendant ſhould give 
— that the ſpecifick Legactes ſhould be paid after her 

eath. ; 


There was an Appeal from this Oecree to the Houſe of 


Peers at their nert Sefflong, where it was confirmed in all 
Parts, and the Appellant paid Coſts, | 


Bow werſus Smith. 


Commiſſion- HE Commiſhoners of Sewers aſſeſſed all the Lands from 
ers of Sew- ſuch a Place to ſuch a Place in the Level, to raiſe Mo- 


ers made a ney to build a new Sluice, and by TUarrant direded to the | 


wrong Aſ- 


— Plaintiff appointed him to colle# the Money of the Owners 
Plainriff by AND Occupiers of the ſaid Lands, who by Uirtue thereof made 
their War- (everal Diſtreſſes, and levied Money of the Defendant's Te- 
_—_— che Hants, fo2 which he bought ſeveral Actions (againſt-the now 
Court would Plaintiff) in their Names ; and the ſaid Aſſeſſment being not 
not relieve. ſtłiũly legal, becauſe it ſhould be aſſeſſed on every particular 
Tenant p2opoztionable to the Damage he might ſuſtain ; 
therefoze the CUlarrants and Diſtreſſes were not good, and ſa 
the Plaintiff could not defend himſelf at Law, but a Uerdift 
paſſed againſt him; and thereupon he exhibited his Bill to 
ſuperſede thoſe Actions, ſuggeſting this Matter, and that the 

ſaid Actions were veratious. 
The Defendant inſiſts, that the Commiſſioners had no 
Power to tar him, fo2 that there was an old Sluice near the 
Place where the new one was intended to be built, which was 
ſufficient to ſecure - all the Level; and that the new Sluice 
when built, would be of no manner of Advantage to him, ann 
conſequently he ought not to be contributozp to the Charge of 
; building it, and therefoze that both he and his Tenants had 
good Right to bzing Actions fo2 the Money extozted from 
them. 5 The 
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| The Low Chancelloz would not help in this Caſe, fo if c Curia. 
he did, then the Oꝛders of Commiſſioners of Sewers, and of 
the Seflions, would be made in this Court; now, here the 
Aﬀeſſment was w2ong, and Money was levied by Girtue of 
ſuch a wongful Aſſeſſment, which ought to be refunded, and 
a new Aﬀefſment made; and the right TUay of Making it is 
to aſſeſs the particular Lands, accozding to the Danger they 
lie in; and that tis not neceſſary to name the Owners oꝛ Oc- 
cupiers of ſuch Lands, fo2 the Commiſſioners may not know 
them; fo2 if not naming the Owners ſhould make the Afſeſſ: 
ment void, there would be an End of all Aſſeſſments by Com- 
miſſioners of Sewers ; theretoze if that was the Faf, it might 
be p2oper fo? this Court to interpoſe. 


The Lord Coningsby's Caſe. 


HE Plaintiff exhibited a Bill in the Dutchy Court fo2 Bill in the 
ſeveral Lands, &c. reciting-ſome das of Parliament, Sucht 
and ſetting fo2th +(everal Patents and Szants from the Lancs, the 
Crown, and from thence derived a Title to himſelf of thoſe — 
Lands within the Dutcby. e eee 

The Dekendants demur- to the Bill, becauſe the Plaintiff Plaintiff did 
did not erp2eſly aver the Lands to be within the Dutchy, but u aver m_ 
only by Inkerence. a * were — 

This Demurrer was argued befoze the Lord Letchmere, che Dutchy, 
Chancellor of the Dutchy Court, and befoze the Lord Chief 1 
Juſtice King, Baron Page, and Mr. Reeves, Aſſiſtants, and bed jurit- 
they delivercd their Opinions ſeriatim, in which they all a- den and 
greed, that the Dutchy was a circumſcribed juriſdiction, and t nei! 
that in all ſuch Jurisdictions, the Plaintiff in his Bill oz De- good. 
claration ought to ſhew, that the Cauſe did ariſe within the 
Jurisdiction, otherwiſe the. Defendant may take Advantage 
of it by Demurrer. 

That in Courts of general Juriſdiction, as the Court of 
Exchequer 02 Kings Bench, tho' univerſal as to the Kight ; 
pet becauſe circumſcribed oz limited as to Perſons, ſuch A- 
verments muſt be made; tho where the Jurisdiction is gene⸗ 
ral, ſuch Allegation is not traverſable, as it is in a circum- 
ſcribed Jurisdiction ; therefoze the Plaintiff ſhould have poſi⸗ 
tivelp averred theſe Lands were within the Outchy, otherwiſe 


be cannot maintain this Bill. 
Osborn 
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Where a 
Mortgagee 
helps to car- 
ry on a 
Fraud, his 
Mortgage 
ſnall be ſet 
aſide. 


Osborn werſus Lea. 


HIS was a Bill bꝛought by the Plaintiff, who was the 

Midow of John Osborn, Son of Sir John Osborn, to ſet 
aſide a Moꝛtgage made to one Weeden, who was Steward to 
Sir John Osborn, fo? that her Title was pꝛecedent to the Ci⸗ 
tle of the Moztgagee, it being by Articles in Marriage, and 
in Conſideration of a Poztion paid, that the Lands were ſet- 
tled on her in Jointure. 

The Defendant Lea, by her Anſwer ſaid, that ſhe was on- 
ly an Aſſignee of the Mortgagee, and did not know that there 
was any p2io2 Incumbzance, and the other Defendant 
Weeden ſays, that he did know any Thing of the Plaintiff's 
Marriage, at, or before the Time of the Taking the Mort- 
gage, which wag foz 12001. and that he had lent the greateſt 
Part of that Money to John Osborn the Moꝛtgagoz. 

At the Hearing this Caule, it was inſiſted fo2 the Plaintiff, 
that this Woztgage was fraudulent againſt the Platntiff. 
Feirſt, Becauſe tis very likely that the Moztgagee, who 
was a Steward in the Family, muſt know that there was a 
Treaty of Marriage between John Osborn and the Plaintiff, 
and that he would not take a Moztgage of the Lands dated 
after the Articles, by which the laid Lands were to be ſettled 
in Jointure; but admitting the Woztgage was made to him 
befoze he knew any Thing concerning the Marriage, oz the 


Articles; pet as ſoon as ever he knew that there was ſuch a 


Treaty, and that the Articles were intended to be executed, 


he ought to have given Notice of his Moꝛtgage to the Plain⸗ 


Econtra. 


tiff, oꝛ to thole who were concerned fo2 her in the laid Trea- 
ty of Marriage; otherwiſe tis a meer Fraud, and ſhe ought 
now to be relieved, like the Caſe of Watts and Treſwick in 
my Lord Cowper's Time, where the Heir in Tail, knowing 
his Title, became a'TUitneſs to a Yoztgage ; and becauſe he 
did not diſcover his Title to the Moztgagee, that very Wozt- 
gage was eſtabliſhed in this Court; and he was decreed to 
ſuffer a Common Recovery; ſo in the Caſe of Haws and 
Potts, where the Bꝛother, who was the Remainder-Man in 
Tail, joined in the Settlement of a Jointure on his Bzo⸗ 
ther's Nike, he was decreed to confirm the Jointure. 

On the other Side it was ſaid, that every Caſe depended 
on its own Circumſtances, and that the Caſe of Watts and 
Treſwick was, that the Son ſolicited the Lending the * 

I 0 
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to his Father, and carried the Deed of Settlement to Cotn- 
(el, and was a Witneſs to the Oced of Poztgage; lo that 
he was all this Chile contriving a Fraud on the Lender; 
therefoze it was a juſt Decree, that the Moztgage ſhould 
be effabliſhcd againſt this Fraud, and againſt his Title in 
Call. 


Moꝛtgage Was dated 11 April, 1710, and that the Marriage 
was had in Auguſt following, and Weeden the Mottgagee 
having made an equivocal Anſwer, that the Deed was dated 
on or abaut the 11th of April, and that he had pald the 
greateſt Part of the Moztgage-Money, when it appeared that 
he had not paid 400 J. Part of the 12co1. this gave ſome 
Occaſion to ſuſpect him; and thereupon the Moztgage Deed 
was p2oduced in Court, dated as afozeſaid, (viz.) tith of 
April, 1710, and ſome of the Dfficcrs of the Stamp-Dffice 
attending, they affirmed, that by the Stamp on that Deed, tt 
could not be made in the Pear 1710, but in the Pear 1717, 02 
after, becauſe that Stamp was not uſed befoze that Pear, 
(viz.) befoze the Pear 1711: So that there is a ſtrong Pꝛe⸗ 
ſumption it was antedated on Purpoſe to over reach the Set- 
tlement on the Plafnttff. | 

Thereupon the Chancellor ozdered that Matter to be tried 
at Law and ſatd, that if it wag found that the Settlement 
was made befoze the Moztgage, as it was very pꝛobable it 
would, then the Defendant Lea ſhould have a Remedy ovee 
againſt Weeden the Moꝛtgagee. 

But as to the other Point, he was of Dpinton, that it 
would be very hard fo2 a Moztgagee to be at the Peril of 
loſing his £Po2taage-Woney, ik he did not give Notice of his 
Mortgage to any Perſon whom he knew to treat about the 
Sale, oz any Settlement of the Lands in his Moztgage 
and that it very much differs from the Caſe where the Wozt* 
gagee himſelf helps to carry on ſuch a Treaty. 


0 DE 


But in the pzincipal Caſe it appearing, that this Deed o 


— 


8 
inſt a 
Perſon for 
Contriving 
to marry a 
Woman to 
an Idcot. 
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Smart verſus Taylor. 


a third Moman, to one who was an Jdeot, and 

who had 451. per Annum, Lands of Jnhert- 

tance, and being oꝛdered to attend the Court, 
ſtood in Contempt, and refuſed to appear; and being com⸗ 
mitted, they now petitioned to be diſcharged ; but one Green- 
wood being the pzincipal Contriver of this Marriage, and 
the Friends of the Ideot having no Evidence to impeach it 
in Doctors Commons, no2 any Evidence againſt this Green- 
wood, but the Petitioners ; it was inſiſted, that they ſhould 
not be diſcharged without good Security to give Evidence 
of this Contrivance, | 
- Which the Court thought reaſonable, and therefoze they 
were ozdered to be kept in Cuſtody until they give ſuch E- 
vidence 02 good Security fo2 that Purpoſe; and it was 
direted, that the Attomey ſhould cauſe an Inkozmation to 
be filed againſt Greenwood, and that the Pꝛiloners (ould 
remain in Cuſtody till they gave Evidence againſt him in 


like Manner. 


T* Women being Acceſſary to the Marriage of 


5 LS Floire 
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Floire verſus Sidenham. 


HE Plaintiff exhibited his Bill as one of the Coheirs whereDecds 


order- 


J of sir John st. Barb, and claimed a Moiety of the E. „ere we 


ſtate by Uirtue of a Settlement made by one Henry St. Barb, brought into 


the Gzandfather of the Plaintiff, and of the now Defendant, 
who having let up a Mill made by Sir John, in Favour of 


Court, thar 
the Plaintiff 
might 1n- 


the (aid Defendant ; and it being ſuggeſted in this Bill, that ſpe& them 


the CUlill ( any) was kraudulentip obtained, it was pꝛaped, 
that the Deeds and TUritings con terning the Lands in 
Queſtion might be bzought into Court, and the rather be: 
cauſe the Defendant in his Atiſwer owns the Settlement as 
ſet fozth in the Bll, and that the Plaintiff is one of the Co- 
heirs of Sir John; but faps, that John st. Barb, the Father 
of Sir John, ſuffered a common Recovery of all 02 the great- 
eſt Part of theſe Lands, and declared the Uſes to Sir John 
= — Heirs, ſo that he might lawfully deviſe the ſame by 
_ his Will. | 

And now it was inſiſted fo2 the Plaintiff, that the Court 
would give him an Dppozxtunity to inſpect the ſaid Deeds and 
CUritings, as was done in the Caſes of the Earls of Suffolk 
and Ferrers; and this is but a Piece of common Juſtice uſu- 
ally done by this Court, in Favour of an Hefr ; nay, it bath 
been done in the Caſe of a Deviſee who is hæres factus, as 
particularly tn the Caſe of the late Duke of Neweaſtle's Will, 
and it ougyt the rather to be done in the pzincipal Cale; foz 
thaugh the Defendant hath proved this Will as Executoz, 
pet he ſays in his Anſwer, that if ff Could he ſet aſide, 
there are other Mills in Being, by which the Eſtate is 
deviſcd to him. 


to make out 


his Title. 


»Cis admitted, that the Plaintiff is one ot the Coheirs of Econtrs. 


Sir John St. Barb, but that he bought his Bill in the Er⸗ 
chrquer, ſuggeſting the lame Matter as by the pzeſent Bill, 
and that upon hearing the Cauſe, that Bill was diſmiſſed ; 
and now he hath bzought a new Bill in this Court, and the 
Defendant inſiſts, that if the Plaintiff hath any Right, he 
ſhould try it at Law, and he farther inſiſts, that Sir John St. 
Barb was Tenant in Tail general, and that he levied a Fine 
of the Lands now in Queſtion; ſo that if the common Re- 
covery, and the Deed to lead the Ciſes thereof, doth not a- 
void this Settlement, the Fine will do it effectually ; and 


that the Defendant is willing to ſhew the Plaintiff all the 
O 2 | Set⸗ 


Term. S. Mich. 11 Georgii, in Canc. 


Settlements of the Family, but not all the Conveyances, 
Counterparts of Leaſes, and old Deeds. 

The Right of the Plaintiff at Law cannot be tried with⸗ 
out the Deeds, and there can be no Reaſon why the Plain: 
tiff ſhould conteſt the Till befoze he knows whether the Te⸗ 


ſtatoꝛ had Power to make it, which cannot be known with- 


out the Settlement, and the Deed to lead the Uſes of the 
common Recovery ; fo2 if the Plaintiff hath any Right, 'tis 


bp Uirtue of this Settlement made by his great Szandka⸗ 


Whether a 
Foreigner 
who marri- 
ed a Subject 
of England 
attainted of 
Treaſon, 
ſhall forfeit 
her Portion 
to the King. 


And as this Conteſt is between Coheirs, where one ſets 
up a lilli made in his Favour, and inſiſts, that he is not 
obliged to pꝛoduce the Settlement until the ill is ſet aſide, 


certainly that cannot be a Reaſon ko; not pꝛoducing it, be- 


cauſe the Plaintiff hath no better a Right to lee it then, 

(viz.) after the TUill-is ſet aſide, than he hath now; there- 

foze the beſt Method is to have the Deeds bꝛought befoze the 

_ and that the Plaintiff (all be paid the Coſts of this 
uit. I 


Drummond verſus Sir Matthew Decker. 


ur Caſe, i. The Plaintiff Drummond perſuaded the 


Marchioneſs Venlete to lay out a conſiderable Sum of 
Money in Bank Annuities, and ſhe, oz the Plaintiff by her 
Omer employed the Defendant to purchaſe the ſame, and 
furniſhed him with 500001. foꝛ that Purpoſe ; accozdingly the 
Defendant purchaſed Annuities to that Ualue in the Name 
of the now Plaintiff, but in Truſt fo2 that Lady, and aflign- 
ed Part thereof, (viz.) 100001. to her Uſe, who now by her 
Bill demands the Reſt. | 

The Defendant Sir Matthew Decker confeſſes the Sum de⸗ 
manded to be due to the Plaintiff, but ſays, he hearing the 
was married to the late Lord Bullingbrooke, was adviſed not 
- pay it, without the Decree of this Court to indemnify 

im. 

The Attorney General who was a Party, inſiſfed fo2 
the King, that if in the Pꝛogrels of this Cauſe any Right 
ſhould appear to be in the Crown, that ſuch Right might be 
ſaved, and ſubmits to the Demands, if ſhe gives ſuch 
12oof as ſhall ſatisfy the Court, that ſhe is not married 
to — Subſet of the King of Great Britain, who ig at- 
tainted, | | 


TUbere⸗ 


Pon. el 


. - 
Me n 
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Mhereupon her Affidavit was read, which was annered 
to the Bill, by which it appeared, that ſhe was not mar- 
ried, and there was no Pꝛoot that ſhe was married; but ff 
ſhe was, it was argued, that the Law of England ſhould 
not be the Beaſure of the Decree of this Court in ſuch 
Caſe, but the Law of another Country; this being a bare , Chan. 
Truſt for a Foreigner, and the Court hath always a 7 :;2, 
Regard to the Laws of other Nations; as fo2 Jnſtance; of the 143. 9 
* Laws of Holland, and of the Laws of the Plantations. «© en. 357 

There is no Pꝛook made of the Marriage of this Lady; Curia. 
and therefoze there cannot be any Conteſt between the Par⸗ 
ties as to that Matter; if there ſhould. tis pꝛobable that 
ſome difficult Points might ariſe; fo; ſuppoſing ſhe was 
married to the Lord Bullingbroke, it would then be a 
Queſtion of great Jmpoztance, whether this Money wag 
foxfeited 02 not by his Attainder; fo ſince all Fozeigners 
are encouraged by Aﬀ of Parliament to Place their Money 
in the publick Funds, it would be very hard that this Mo- 
ney ſhould be foxfeited; fo2 then the Conſequence would be, 
that a Lady in France, who hath a ſeparate Pꝛoperty from her 
Husband in her own perſonal Eſtate, would by placing it in 
the Funds purſuant to an Act of Parliament, be deveſted of 
that Pꝛoperty, and have it tranſmitted to her Hugband by 
his coming over into England, ſo that he may diſpoſe there: 
of at his Pleaſure ; 02 by her being married to a Subject of 
England, ſhould veſt in him in France, o2 in the King here, 
upon his Attainder befoze o2 after Marriage. 

But as to the Defendant Sir Matthew Decker, he hath 
done nothing but what he ought, foz he is not to pay the 
Money till ſecured; therefoze it was ozdered, that he ſhould 
allign the Securities to the Lady, and pay the reſt of the 
Money not laid out in Stocks, and that he ſhould have 
his Coſts; | 


Theobalds ver ſus Duffoy. 


| Sm fo2 ſixty Pears, with a Covenant to renew fo? Doria 0 
30 Pears longer after the Expiration of the firſt Term, er 0, 
deviſed this Term to his Wife for Life, Remainder to his Mother for 
Son and Daughter, and ſoon afterwards died. 1 7... ot 
The Daughter (who was the now Defendant) married an the Daugh. 
Alien, who aſſigned his Right to this Term fo2 Pears to ter, this 
the now Plaintiff; then the Son who was the Brother of the — 


Defendant died, and immediately afterwards the and — Deviſe. 
5 ul⸗ 
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46. 1 


Curia. 


Term for 
Years, a 
leſs E- 
ſtate than 
an Eſtate 
for Life, 
and Why. 


* 21 H. 8. 
cap. 15. 


DHusband aſſigned all their Right to his Moietp to the 
ſame Plaintiff, and renounced the Adminiſtration in his 


Favour. 


Afterwards the Mother who had an Eſtate for Life, as a- 


fozeſatd, died, and then the Remainder being executed in the 
now Defendant; ſhe exhibited a Bill to be relieved again 
this Aſſignment, becauſe it was only of a bare Poſſibility of 
a Term for Years; and it was ſuggeſted in this Bill, that the 
Aſſignment was obtained by Fraud, but there being no 
Pyzoof thereof, the Bill was diſmiſſed; and the Lord Chan- 
cellor Cowper decreed in Favour of the now Oefendant, and 
in ſome Time afterwards the now Defendant bzought an 
Ejetment, and recovered this Term at Law, and then the 
= Plafntiff exhibited this Bill to be relieved againſt that 

The Queſtion in this Caſe was, Whether an Aſſignment of 
a Poſſibility of a Term ſhall be carried on in Equity againſt a 
Uerdf# at Law, without a ſufficient equitable Conſideration 
(which in the pzincipal Caſe was but 301.) tis plain this Al- 
fignment would be void at Law, accozding to the 6th Reſoltt- 
tion in“ Lampett's Caſe; fo2 the Devile being of a Term foz 
Pears to the Mother for Life, Remainder to the Daughter, 
&c. this makes it an executory Deviſe, and the 6th Reſoluti- 
tion in Lampett's Caſe is, that ſuch an executory Deviſe cannot 
be granted over; therefoze if ſuch a Gzant is void at Law, it 
ſhould not be eftabliſhed in a Court of Equity. 

Tf an Eſtate is granted to A. fox Life, Remainder to B. for 
Life; this is a certain Eſtate in B. and a transkerrable Inte⸗ 
reſt, tho' he map die in the Life-time of A. but if an Eſtate 
for Years is granted to A. fo; Life, and a Gzant to B. that 
be ſhall have and enjoy the P2ofits fo: ſo many Pears as 
ſhall be to come and unerpired at the Deoth of A. this is 
but a Poſſibility, becauſe A. hath a greater Eſtate, fo2 an 
Eſtate for Life, is greater than an Eſtate fo; Pears, be it e- 
ver ſo long; therekoze if Leſſee for 1000 Years grants it for 
Life, he hath granted all his Eſtate, and cannot make any 
Limitation over. 

Now the Reaſon why a Term fo2 Pears was eſteemed in 
Law to be a leſs Eſtate than a Freehold for Lite, is this : 

i. In fozmer Days all Aﬀfong were real, and Lands be- 
ing leoſed fo2 long Terms and Fines taken fo? ſach Leaſes, 
it was uſual fo2 the Leſſoꝛs, o2 their Heirs, to ſuffer common 
Recoveries, and by that Means the Leſſees were evicted, 
becauſe they could not falſify thoſe Recoveries, till they were 
enabled ſo to do by the Statute * 21 H. 8. by which it was 

4 en- 
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enacted, That a Termor might falſify ſuch Recovery, as any 
Tenant of the Freehold might do by the Courſe of Common 
Law, where he was neither Privy or Party to the ſame; and 
that notwithſtanding any ſuch Recovery, he ſhould hold and 
enjoy his Term, according to his Leaſe againſt the Recoveror, 
his Heirs and Aſſigns. 

Cis true, in thoſe Days the Terms fo2 Pears were uſual- 
ly granted fo2 a ſhozt Time; foz no Body would take long 
Terms, becauſe the Tenant of the Freehold could deſtroy 
them ad libitum, by ſuffering a Common Recovery, as afo2e- 
ſaftd; therefoze thoſe Eſtates foz Years were accounted the 
leaſt, and next to Eſtates at Will. 

But when the Statute gave the Termor a Remedy to kal⸗ 
ſify a Common Recovery in Defence of his Term, then thoſe 
Eſtates fo2 Years became moze permanent, and koz that Rea- 
fon the Lefſees took long Terms; and when they could not 
by the Rules of Law limit Remainders over, in thoſe 
Terms, they contrived a Method to do it by executory De- 
2 and by Limitations of Truſts which were ſuppozted in 

quity. 

Now, tho' in the pzincipal Caſe this ſhould be accounted 
a bare Poſſibility, and not aſſignable at Lam; yet ſince the 
Defendant her ſelf had aligned this Poſſibility, and would now 
impeach it, becauſe it was an Jntereſt not aſſignable at that 
Time, though ft hath ſince veſted in ]Poſſeſſion ; this ſeems 
contrary to good Conſcience, and a Caſe wherein this Court 
will fnterpoſe and hinder her Pꝛoceedings at Law. 

Beſides, there is another Decree made by the Lo2zd Chan- 
_ cellor Cowper in Favour of the now Plaintiff, which muſt 
be taken to be Right whilſt it ſands unreverſed ; and till that 
is done, there ought not to be another Decree in the ſame 
Court in Favour of the Defendant z and upon the Foot of 
the kozmer Decree it appears, that the Defendant her ſelf 
joined with her Husband in Conveying this Right to the 
Plaintiff, who is a fair Purchaſer of this Reſidue oz Poſſi- 
bility ok the Term, and all this done by the Conſent of her 
Friends, which makes the Caſe much ſtronger againſt her; 
fo2 even a Contra# made by an Inkant, by the Advice and 
Conſent of his Friends, hath been decreed to be good, and 
that in the moſt harſh Circumſtances imaginable, (viz.) By 
Turning the Intereſt into Pzincipal, upon Condition that 
the Creditoz would not at that Time extend the Lands of 
the Debto2 ; and this was the Cale of the Lady Betty Crom- 
well, an Inkant, who had a good Eſtate in Ireland; but in 


the Time of the Rebellion there, ſhe could not receive = 
0 


Contract 
made by an 
Infant, with 
the Conſent 
of Friends, 


is good. 
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ok the Rents 02 Piꝛofits of that Eſtate; and being very 
much indebted to Sir Henry Every, by Judgments and Sta- 
tutes, he thzeatned to extend the Eſtate which ſhe had in 
England; which, if he had done, there would not be any 
Thing left to ſuppozt her; therefoze ſhe, by the Conſent and 

Advice of her Friends, agreed (tho' an Jnfant) to turn all 
the Intereſt then due, into Pqincipal, and to give freſh Se⸗ 
curity fo2 the Payment thereof; and this Agreement was eſfa- 
bliſhed againſt her in this Court, and why ſhould it not a- 
gainſt a Feme Covert, who hath done the like by and with 
the Conſent of her Friends; and both ſhe and her Pusband 
| Chane Wrre at that Time maintained by the Money which the Plain. 
Rep. 29, 30. tiff paid fo2 this Aſſignment; therefoze it was decreed, that 
Chan. 160, there ſhould be a perpetual Jnjunttion againſt the Defendant. 
At the Hearing of this Cauſe the Attorney General inſiſted, 
that the Defendant being married to an Alien, the King was 
entitled to her Right; and that nothing veſted in the Huſ- 
band by Uirtue of this Marrtage to avoid it, and that the 
Alignment could not be good againſt that Right which the 

King had in this Term. 
= ww - _ To which it was anſwered, that if this had been an afual 
m4 +. ferm Purchaſe of a Term of Pears by an Alien, the Right would 
forYears,and Have veſted in the King; but here the Alien had no Manner 
baviog mar- gf Right, fo2 this being a meer Poſſibility, could not veſt in 
the Marriage him by the Marriage; tis true, Marriage is a Gift in Law 
e a Gift of a Term koz Pears to any Subject, but not to an Alien, 
him of that (02 his Mike may ſue and be ſued as a Feme Sole, notwith- 
Term. ſtanding her Marriage with him. 

But to this Matter the Court gave no Anſwer, pꝛobably, 
becauſe the Decree did not concern any Right which the King 
might have, it being only to ſtay the Pꝛoceedings at Law, 
and to quiet the Plaintiff in his Poſſeſſion. | 


Bateman verſus Roach. 


Deviſe to the 4 Caſe, fl. The Teſtatoz being ſeiſed in Fee, deviſed 


— his Lands to Truſtees and their Heirs, in Truſt foz 
mainder ro bis Nephew John Hatheway, and ko bis Niece Sarah Batc- 


herChildren, man, fo; their Lives, Remainder to the Childzen of the ſaid 
Den the bad john, and to the Childzen of the lald Sarah, by her then Hul⸗ 


one 


Child, and band Bateman, in Truſt that they ſhall have and receive the 
about four ]2ofits thereof when they come of Age. | 


Years af- 
terwards he made a Codicil, and then ſhe had two Children more, who died; they had 


an Eftate in Fee as Tenants in Common. 


2 | | The 


. 2 
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The ſaid john and Sarah had each ok them a Child when 
this Mill was made, but the Child of John died, and Mary, 
(the now Plaintiff) who was the Child of Sarah Bateman 
ſurvived. 

The Teſtatoz having likewiſe deviſed 400 1. to his ſaid 
Truſtees, to the Ale of the ſaid Childzen, at their reſpective 
Ages of twenty-one Years; he akterwards made a Codicil, 
by which he changed one of the Truſtees in his Mill, and 
confirmed all the Deviſes therein; and at that Time Sarah 
had two other Childzen, who are ſince dead. 

Now the Repzeſentatives of the dead Childzen claiming a 
Share of the real Eſfate, and a Diſfribution of the 400 l. 
the Plaintiff erhibited her Bill; and it was inſiſted koz her, 
that this Deviſe being per verba de przſenti, none but the 
Childzen bozn at the Time of the Mating the Mill could 
take; like the Reſolution in“ Wild's Cale, which was a * 6 Rep. 18. 
Deviie of Lands to the Hugband and (Alike, and to the Chil: 
dꝛen of their Bodies; it was reſolved, that if they had any 
Childzen at the Time of the Making the Mill, they had only 
an Eſtate fo2 Life; but if they had none at that Time, then 
thoſe Childꝛen who ſhould be afterwards bozn would have an 
Eſtate of Jnheritance in Tail. 

But on the other Side it was inſiſted foz the Defendant, Econtra. 
that tho' there was but one Child at the Waking the Will, 

yet Sarah, the Mother of that Child, having Two moze at 
the Making the Codicil, they were entitled to take by Uirtue 
of the Mill, which was confirmed by the Codicil; fo2 the 
Devile is per verba in futuro, and the legal Jntereſt was in 
the Truſtees. 

The Court was of Opinion, that ſince Sarah had but one Curia. 
Child when the ill was made, the Teſtato2 could never in⸗ 
tend it to be a Deviſe in præſenti, ſo that no other ſhould 
take but that Chfld, but rather as a future Deviſe, becauſe it 
was to the Children of Sarah Bateman by her Husband; and 
"tis very pꝛobable, that if he had intended it fo2 the Plaintiff 
Mary, who was the only Child at the Time of Baking the 
TUtiH!, he would have taken Notice of it in the Codicil, when 
there "were two other Children to ſhare with her; and tho' 
the Expꝛeſſion as to the ]Nofits, (viz.) That they ſhall have 
and receive all the Reſt of the Pꝛofits (after Legacies paid) 
when they come of Age; yet they have a Right to it in their 
Minozity, at leaſt to ſo "much thereof as map be — fo2 
thelr Suppozt and Maintenance. 


P Upon 
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Upon the Whole, the Court was of Opinion, that theſe 

Childzen took an Eſtate in Fee, as Tenants in Common; 

Iba g , and as to the 4001. deviſed to them, that they who died had 
be el our an equal Right with the Plaintiff Mary, who ſurvived; foz 
- E at tis d ſtanding Rule in this Court, that where a Poztion 
there fre 02 Legacy is to be paid out of an Eſtate in Lands, at ſuch a 
Legatce die Time, 02 at ſuch an Age, there, in Favour of the Þeir at 
3 Law, if the Legatee dies befoze the Day, the Legacy oz ]Ioz- 
Is loſt; tion is (unk and gone; but tis otherwiſe if the Legacy is to 
bur if out of be paid out of the perſonal Eſtate (as in the pꝛincipal Caſe) 
Bücker es fo2 there it veſts immediately, and not to be deveſted, tho' 
otherwiſe, the Legatee die befoze the Oay appointed fo2 the Payment. 
Therefoze it was decreed, that the Truſtees ſhould ac- 

count fo2 the diſtributive Shares of the two Childzen (who 

died) out of the ſald 400 l. and allo fo; their Shares of the 

Pꝛofits of the Lands, from the Death of their Bother to 

the Time of their Death, and that they ſhall have all reaſon: 

able Allowances, and Leave to apply to the Court at any 


Time when they ſhall find it neceſſary ſo to do. 


Neeve & al ver ſus Reck. 
A Man co- HIS was a Bill bzought by the Daughters and Heirs 


- venanted for 


himſelf and I Of Oliver Neeve, by a fo2zmer Uenter againſt the De⸗ 
his Heirs, ro fenDant, who was Heir at Law to Francis Neeve ; and it 
ſurrencer= was to have a ſpecifick Execution of a Covenant to ſurren- 
be ſuch der Copphold Lands made by the ſaid Francis, on the Par⸗ 
Uſes, and kluge of Oliver with his ſecond TUife, who was the Daughter 
2 of one Sheffeild. 
and a Bil! The Bill ſets fozth, that in Conſideration of the ſaid 
was brought Marriage, the afozeſatd Oliver, Francis and Sheffeild, agreed 
azaint bis +0 ſettle their ſeveral Eſtates to the Ciſes following: 
ſpecifick Ex- ſſ. The Eſtate of the ſaid Oliver was to be ſettled to the 
3 Uſe of himſelf and his intended Mike foz Life, Remainder 
nds de- tO the Firſt and every other Son and Sons of the Bodp of 
creed ac- the (aid Oliver, on the Body of A. B. his intended TUitfe to be 
cordingly. begotten, with ſeveral Remainders over, Remainder to the 
right Heirs of the ſaid Oliver fo2 ever; and Mr. Sheffeild agreed 
to ſettle his Eſtate to the de of himſelf fo2 Life, and after his 
Deceaſe, to the Uſe of the ſaid Oliver, and A. B. his intended 
Ciife fo? Life, Remainder to the Sons of that Marriage in 
Tail Male, &c. and Francis Neeve agreed to ſettle his Eſtate 
to the Uſe of Himſelf and his Mike fo2 Life, with like Re- 
mainders to the Sons of Oliver in Tall Pale. 


1 And 


— 
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And purſuant to this Agreement, the Eſtates of the laid 
Oliver and Sheffeild were ſettled to the Uſes afozeſald; and 
the ſaid Francis Neeve in oꝛder to keep his Eſtate in his Name 
and Blood, and in Conſideration of the ſaid Marriage. and 
of the natural Love and Affection which he did bear to his 
Couſin Oliver Neeve, and in Conſideration of 5s. to him 
paid by the ſaid Oliver, covenanted fo himſelf and his Heirs 
to ſtand ſeiſed of the Lands, &c. to the Ale of himſelf fo? 
Liſe, Remainder to his Wife fo2 Life, Remainder to Oliver 
and his (Uife fo2 Life, Remainder to the firſt and every o⸗ 
ther Son and Sons of the ſaid Oliver in Tail Male, Re- 
mainder to the right Heirs of Oliver fo2 ever; and fo2 
the Conſideration afozeſaid, he covenanted for himſelf and 
his Heirs, to ſurrender his Copyhold Lands to the ſame d- 
ſes before Michaelmas following. | 

Francis Neeve the Covenanto2 and his Mike are both 
ſince dead, and now this Bill was bzotight againſt his Heir 
at Law, to have a ſpecifick Perkozmance of the afozeſaid 
Covenant, having bound himſelf and his Heirs to perfozm 
the ſame, 

The Attorney General who was of Counſel fo2 the Deken⸗ 
dant, confeſſed the Agreement and the Settlements made 
as ſet out in the Bill, but inſiſted, that the Oefendant was 
not obliged to carry this Covenant into Execution; tis true, 
the Settlement made by Francis, was in Conſideration of 
this Marriage, and to keep the Eſtate in his Name and 
Blood, and co far Francis would have been obliged to perfozm 
this Covenant, and ſo would his Heir at Law. 

But ſince the Plaintiffs in this Suit are the Daughters 
of Oliver by a former Venter, they are not likely to continue 
the Eſtate of Francis in his Name, fo2 when they marry, 
they muſt change their Names; neither are they within any 
of the Conſiderations of this Settlement ; therefo2e in Reſpet 
to them, this Covenant ſtands meerly on the Foot of a volun- 


For the De- 
fendant. 


tary Conveyance, and ſuch a * Covenant was denied to be * : Caſe; 
carried into Execution againſt an Heir in Favour of a Bro- * Chan. 245 


ther, fo2 no other Reaſon but becauſe it was voluntary. 
Jt was argued fo2 the Plaintiff, that this was a good 


and that there was a very good and ſufficient Conſideration 
fo2 the ſame; fo2 the Parriage of Oliver is a Conſideration 
which goes thꝛo' all the Uſes of this Conveyance, but if that 
alone did not go thzo' all the'Uſes, yet Oliver and Sheffeild 


having lettled their reſpective Eftates on this Marriage, thoſe 
2 et- 


Econtra for 
the Plain- 


and kozmal Covenant to bind Francis Neeve and his Heirs, tit. 
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Settlements together with the Marriage are Conſiderations 
ſufficient to raiſe all the Ales therein mentioned. 

No Francis having covenanted for himſelf and his Heirs, 
to ſurrender his Copyhold Lands befoze Michaelmas folloty- 
ing to the ſame Ales he had conveyed his Freehold Eſtate; 
he is a Truſtee in this Court, fo2 the Covenantee, till that 
is done; and though he did ſurrender within the Time, 
(viz.) before Michaelmas, accozding to the Covenant, pet 


that is not material in a Court of Equity, where there is no 


Regard had to ſuch Circumſtances of Time oz Place when 
the Eſtate is once bound by the Covenant; and as to the 
Length of Time befoze this Bill was bzought to have a 
ſpecifick Perfozmance of this Covenant, it cannot with any 
Colour of Reaſon be objefed to the Plaintiffs, becauſe they 
commenced this Suit within a Pear after the Remainder lt- 
mited to them veſted in Poſſeſſion. 

It hath been objected, that in Reſpet to the Plaintiffs this 
Covenant is voluntary, and ſtands meerly on the Foot of a vo- 
lantary Conveyance, but certainly there is a wide Oifference be- 
tween a voluntary Conveyance and a voluntary Covenant; fo? 


ik a voluntary Condeyance ſhould be defective, this Court will 


not inkozce the Execution thereof, becauſe it being defective, 
it doth not bind in Law; but as by a voluntary Covenant 
a Man is bound in Law, ſo he is alſo bound in Conſcience 
in a Court of Equity; and the only Reaſon why this Court 
will infozce a ſpecifick Execution of ſuch a Covenant fs, be- 
cauſe 'tis a moze Adequate Remedy than the Damages 
which might be given by a Fury on an Action at Law, koz 
Beach of the Covenant. 

Therefoze ſince Francis Neeve hath bound himſelf and his 
Heirs by this Covenant, and ſince Oliver was a Purchaſer 
under it, the Plaintiffs who are his Heirs are like wiſe Pur⸗ 
chaſers, and ought to have a ſpecifick Execution of this Cove- 
nant, and the rather, becauſe the Cidow of Francis enjoyed 
this Copyhold Eſtate during her Life, by Uirtue of this Co- 
venant; ſo that the Defendant hath thereby admitted an Ex⸗ 
ecution thereof in Part of the Uſes limited thereby. 

The Court was of Dpinion, that there were ſeveral Con- 
ſiderations in theſe Settlements ſufficient to raiſe and ſup⸗ 
po2t the Ales; and firſt, tis pꝛobable that Oliver would not 
have ſettled his own Eſtate in that Manner which he had 
done, but in Pꝛoſpeck of the Eſtate now in Queſtion ; fo? 
by that Settlement there is no P2oviſion made fo2 youn- 
ger Childzen; ſo that if there ſhould happen to be a Son of 
this Yarriage, the reſt of the Childzen would ** | 

5 | mg 
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thing out of their Father's Eſtate, but what he could 
provide fo2 them in his Life-time; and ſometimes tis 

very p2ejudicial to a Family where the Father hath a 

great Eſtate, and no Power to charge it with Pozti⸗ 

ons fo2 younger Childzen; as fo; Jnſfance, this Caſe 
happened. | 

ſl. The Teſtatoz deviſed an Eſtate of Four thouſand 
Pounds per Annum to the Deviſee fo2 Life, Remainder 
ober, but without any Power of making a Jointure to a 
CUilfe ; afterwards the Deviſee ſettled all his own Eſtate in 
Jointure on the CUoman he intended to marry, and with 
whom he did marry, and then he died without Iſſue; ſo that 
the Eſtate which he took by the CUill, went over to him 
in Remainder, and the paternal Eſtate was all in Jointure 
to his Midow, and his nert Relations had nothing to ſup- 
poꝛt them. 

But in the pzincipal Caſe Oliver Neeve, who married the 
Daughter of Sheffeild, was made richer, and that might be a 
Conſideration fo; ſettiing his Eſtate as he did, and the TUt- 
vow of Francis enjoyed this Copyhold during her Life, by 
Uirtue of this Covenant by which her Husband had bound 
his Eſtate ; therefoze it was decreed, that the Defendant 5. peyton 
ould ſurrender this Copyhold to the Uſe of the Plaintiffs OI 


and their Heirs, and at their Expence. | „ 
| 240. 
Wing Verſus Wing & al'; 1 


; was made in, 
HIS was a Bill bought by the Father againſt his own an — of 
Son, and againſt the Father of his Wife, to have a ing Te. 
Deed of Settlement let aſide, becauſe not made purſuant to the want for 
Articles of Marriage between him and his Mike; wherein * hin- 
the Plaintiff ſuggeſts, that he was impoled on, and lets from com- 
koꝛth ſeveral JInſtances of Oppꝛe ſſion by the Contrivance of his 1 9 
own Son and his Father in Law, particularly, that it was a- pvc" 
greed in and by the Marriage Articles between the Platntiff and founded on 
bis (Uife on their Jntermarriage, to ſettle his Uike's Eſtate, 3 5 — : 
(which is the Eſtate now in Conteſt) on the Plaintiff and his and upon « 
Wife fo2 their Lives, without Impeachment of Waſte, Re: Bill now 
mainder to their Iſſue z but that afterwards a Deed of Settle- — — 4 
ment was made, by which the Plaintiff and his TUife were ande, the 
made Tenants for Life only, and by Conſequence ſubject to be 1 
impeached for Waſte; that the Plaintiff's Wife died, and Porree in 
then his Son the Defendant married the Daughter of the the Exche- | 
other Defendant who was an Attozney, and intruſted 1 1 
all ruled. 
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For the De- 
fendant. 


all the Plaintiff's Papers, and who very well knew all 
this Matter; and that the Plaintiff having afterwards dilco⸗ 
vered a Lead-Mine in the Pꝛemiſſes, he made a Leaſe thereof 
to one Jones for twenty-one Years, with Power to dig fo 
Lead-Ore, and entered into a Covenant fo? quiet Enjoyment, 
and became bound in an Obligation of 15001. Penalty, con- 
ditioned fo2 Perfozmance of Covenants, by Uirtue of which 
Leaſe the Lefſee entered and digged fo2 Lead-Ore, but was 
obſtructed by the Defendant ; whereupon the Leſſee bꝛought 
his Adlon againſt the now Plaintiff, who was arreſted and 
committed fo2 Cant of Bail to the Aﬀion, and all this was 
done by the Contrivance of the Defendants and their A. 
gents. | 

The Defendants plead a Decree made in the Court of 
the Exchequer, in Favour of the Son againſt his Father, 
to hinder him oz his Leflee, to open any Mines, oz dig fo2 


Lead Oze, and that a perpetual Jnjunition was granted againſt 


the now Plaintitf. 

The Counſel koz the Defendant argued to maintain this 
Plea, that there being a perpetual Injuncion againſt the now 
Plaintiff in a Court which hath a pꝛoper Jurisdidion, and can 
inkoꝛce an Obedience to their Decree, it would be inconſiſtent 


to have a contrary Decree made between the ſame Parties in 


this Court, whilſt the firſt Decree ſtands unreverſed ; there- 
foze to obviate that Jnconveniency, it was inſiſted fo2 the 
Defendant, that this Plea might be allowed. | 

Beſides, the Plaintiff, (as tis pꝛobed in this Cauſe) and as 
it appears in this Deed of Settlement which he would now 
avoid, had a Power to charge this Eſtate with 250 1. 
which might be a Conſideration fo2 the leaving out, oz fo2 his 
not infiſting to have an Eſtate fo2 Life, without Impeachment 
of Waſte, which Sum was at that Time a ſmart Charge 
on the Lands, being then of the Ualue of 30 J. per ann. 
and no mote, tho' ſince the Making the ſaid Articles and 
Settlement, the Eſtate is very much impꝛoved by a caſual 
Diſcovery of ſome Treaſure in the Bowels of the Earth, but 
that cannot be a Reaſon to make an equitable Conſtrudion of 
this Agreement. | 

Now ik this Settlement ſhould be ſet aſide, it may be difli. 
cult to know what Eſtate the Plaintiff would inſiſt on; fo2 
pꝛobably he might inſiſt on an Eſfate-Tail, by Atrtue of the 
Articles, the Limitation being to him and his Mike fo? their 
Lives, Remainder to their lflue ; and by this Means would 
4 Defendant of any Benefit he might claim to thoſe 

ands. 


5 There- 


* 
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Therekoze ſince there is a Decree made in the Court of 

Exchequer fo2 the now Defendant againſt a Tenant fo? 
Life, to hinder him from committing TUaſte, o2 digging 
Mines, and a perpetual Jnjunction fo2 that Purpoſe. 
Pop theſe Reaſons it was inſiſted, that this Plea might 
ſtand, fo2 that this Court cannot control a Decree made in 
the Court of Exchequer, which is equally binding with a De: 
cree of this Court. 


On the other Side the Counſel koz the Plaintiff argued, For the 
that this Plea might be over-ruled, foz that the Decree of the *!==ii*: 


Court of Exchequer was founded on this very Deed of Set- 
tlement, which the Plaintiff would now avoid, and of which 
he now complains, fo2 that Decree is to ſubſiſf, and to be 
ſuppozted by that Deed; therefoze tis inconſiſtent to plead 
that to the Plaintiff, which he endeavours by this Suit to 
avoid, 

Beſides, the Defendant hath not made any Anſwer to that 
JÞart of the Bill, wherein the Plaintiff pzays an Account of 
the Lead-Ore already dug by the Dekendant; fo2 this Decree 
and Jnjunctton on which he relies, is only to hinder the 
Plaintiff to dig fo2 Ore in this Land, but it gives the De- 
lendant no Right to dig there during the Life of the Plain⸗ 
tiff; neither doth it pzeclude Him from having an Account of 
what is already dug by the Defendant oz his Agents. 

Mozeover, a Decree may be obtained in the Court of Ex- 
chequer, by Fraud, as well as a Judgment in the Courts of 
Common Law; and tho' this Court cannot reverſe either, pet 
when the Fraud and Pꝛacice appears, they map compel the 


Parties to take no Advantage thereof, as being againſt all 


Conſcience and Equity. 

Now it appears that this Decree was obtained by Fraud 
and Dppreſſion ; fo2 the Attoznep (who is one of the Deken⸗ 
dants in this Cauſe, and whoſe Daughter married the 
Plaintiff's Son) had all the Papers of the Plaintiff in his 
Poſſeſſion, and concealed them whilſt the Pꝛoceedings in the 
Exchequer were carrying on againſt him; ſo that he could not 
make any Defence in that Cauſe fo2 Cant of the Articles 
which he ſuppꝛeſſed. 

And 'tis in Pꝛook that the now Plaintiff was in Cuſtody 
at the Time this Decree was made, and long befoze ; and 
that it was made ex parte upon an Affidavit of ſerving him 
with a Subpcena; ſo that it being obtained by Fraud in Sup- 
preſſing the Articles, it cannot be a Bar to the Plaintiff to 
7 — an Account of the Pꝛofits, and to have this Deed ſet 
alide, 


Jt 
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It was admitted by the Defendant's Counſel, that by the 
Articles the Plaintiff was to have an Eſtate for Life, without 
Impeachment of Waſte; but it was inſinuated, that befoze 
the Deed of Settlement was executed, the Parties came to 
a new Agreement, by which the Plaintiff had Power to 
charge the Eſtate with 2501. and that might be the Reaſon 
why that Clauſe (without Jmpeachment of Taſte) was left out 
of the Settlement, which ts very true, ik the Fact was lo; but 
that very Sum was likewiſe mentioned in the Articles, which 
the Plaintiff was to have and receive out of his Mike's 

Eſtate ; and tis not pꝛetended that it was ever paid. 

Curia. The Court was of Opinion, that the Decree in the Court 
of Exchequer, and the Jnjunction to ſtay TUaſte were found- 
ed on this Deed of Settlement, which, if ſet aſide, the other 
muſt fall of Courſe; and that there was ſuch an Appearance 
of Hardſhip and Oppꝛeſſion in this Cauſe, that the Court held 
it reaſonable. to over-rule this Plea, and told the Defendant's 
Counſel, that at the Hearing of the Cauſe they might take 
what Advantage they could thereof ; and then the Court would 
conſider how far this Decree in the Erchequer ſhall conclude 
this Court in this Caule. | 


Water verſus Mocato. 


Leſſee for HE Caſe, ſſ. There was an Agreement between the 
eee erg Plaintiff and the Defendant, that the Plaintiff in 
alien wich. Conſideration of 13001. to be paid to him by the Defendant, 
out Licenſe ſhould aſſign a Term of Years, which he had in certain Houſes 
obne geo in London, which were leaſed to him by the City, with a Co- 
ty of forfeit- Venant that the Leſſee ſhould not alien or aſſign the Term 
ing che — without Leave of the City, under the Penalty of foxfeiting 
3:4 after. Tthe ſaid Term. 
wards alien Bit the Plaintiff having not yet gotten any Licenſe from 
2 — the City, the Defendant would not take any Aſſignment of 
vill bot re. this Term fo2 Pears till ſuch Licenſe ſhould be pꝛocured, but 
lieve him. made over 1 50 l. South-Sea Stock to the Plaintiff, as a Se- 
curity to perfozm the Agreement on his Part. 
Afterwards, and befoze any Licenſe was pꝛocured, the 
Plaintiff afligned all his Jntereſt in this Term to the Defen- 
dant, who pꝛevalled with the Plaintiff, that the Conſideration 
mentioned in the aſugnment ſhould be 6001. and no moze, which 
was done, becauſe the true Malue might be concealed from the 
City, fearing that when the Defendant ſhould renew the Term, 
the City might raiſe the Fine and the Rent in * « 
2 | 0 
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Now, it being plain that the Plaintiff could have no Ke- 
medy at Law to recover any moze than 6001. that being 
the Conſideration mentioned in the Aſſignment, and pꝛobably 
not that neither, becauſe having aſſigned the Term with- 
out Licenſe from the City, it was a Foxfetture thereof; and 
by that Means, and by Colour of an Entry and Eviction by 


the City, the Plaintiff would be barred of his Demands, 


therefoze this Bill was b2ought to have the 1300 l. accozd⸗ 
ing to the Agreement fo2 the Alignment of this Term fox 
Pears, and to be relieved upon the whole Yatter ſet kozth, 
as afozeſaid. : * 3 

The Dekendant by his Anſwer inſiſts, that he was to pa 


£ but 1501. South-Sea Stock, fo2 the afozeſaitd Aſſignment, an 


that the Houſes were of little AGalue, and that the Plaintiff 
had fozfeited this Term by Waking an Aſſignment thereof 
without Licenſe, and therefoze the Aſſignment was void, 
Where a Man makes a Leaſe fo2 Life, oz ko; Yeats, upon Curia. 

a Condition of Re-entry koz a Forfeiture, dz that the Leaſe 
ſhall be void, if the Leſſee aſſigns oz aliens it without Li⸗ 
cenſe, and afterwards the Leſſee doth aſſign it without Li⸗ 
cenſe, this is a Fozkeiture, and ſuch a Foxfeiture againſt 
which this Court cannot relieve, becauſe 'tis unknown what 
ſhall be the Meaſure of the Damages; fo2 this Court 
never relieves but in ſuch Caſes where it can give ſome 


Compenſation in Damages, and where there is ſome Rule 


to be the Mealure of ſuch Damages to avoid being arbi⸗ 
trary. 


Mitford & al verſus Lord Herbert, Pritchard, 
Croom, and others. 


ThE Cafe, / lohn Bromley being poſſeſſed of a con- Where « _ 
ſiderable perſonal Eſtate, married the Daughter of the „bn ind. 


ed on an ab- 


Defendant Pritchard, from whom he afterwards depatted, ſoluce Gift 
and thereupon ſhe obtained a Sentence ko; Alimony, which dy che Incef- 


rate in his 


he the laid Bromley difobeying, he was excommunicated ; Life-time, 


then he went to Paris, and placed 2000 1. fn the Town-houſe when it ap- 


there, in the Lord Herbert's Name, and had a Boztgage on 2?**#e<.co be 

the Duke of Powes's Eſtate fo; ſecuring the Repayment of "7 * 

1000 |. and Intereſt, and had 2401. in Ready Monep and 

Jewels in his Trunk, and (ome wearing Apparel, and died 

Jnteſtate ; after whole Death the afozeſaid Croom, one of 

the Defendants, poſſeſſed vey of this 2401. and of — 
| | 
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the Jewels and wearing Apparel, pꝛetending the ſame were 
= given to him by the Inteſtate in his Like time; and the 
CUivow of the ſaid Bromley having by her Laſt CUill de⸗ 
viſed ſome Legacies, made the Defendant. Pritchard Execu⸗ 
to2, and died. 
Afterwards Pritchard, by Uirtue of the ſaid Till, poſ- 
Ons himſelf to the Ualue of 7001. of the ſald Inteſtate's 
ate, | | 
Thereupon the Plaintiffs, as Mephews and next of Kin 
to the ſaid John Bromley, exhibited this Bill to have a Dil⸗ 
tribution made to them of a Moiety of the ſaid Inteſtate's 
Eſtate ; and that tho' Pritchard is entitled to the other Mote- 
ty by Uirtue of the Mill of his Widow, pet he ought to take 
a Molety of the bad Debrs as well as of the Good; and that 
the Defendant Croom might be accountable to the Plaintiffs 
fo2 a Moiety of the ſaid Bromley's Eſtate in his (Croom's) 
Hands, notwithſtanding the Pꝛetence of a free Gift made 
thereof to him by the ſatd Bromley, in his Life-time. 
For the bo- The Counſel fo2 the Defendant Pritchard ſubmitted to ac- 
| endant. count fo2 a Woiety of the ſaid Bromley's Eſtate in his the 
| ſaid Pritchard's Hands; but inſiſts, that he is entitled to 
| have an Allowance of ſich Debts which were owing to him 
dy the Jnteſtate, who having left his Wife, the Daughter 
| of the laid Pricchard, without any Suppozt ; and being gone 
ö | into Places remote, ſhe was maintained by the Oefendant 
j Pritchard ſeveral Pears, ſo that he is entitled to retain ſo 
| | much of her Husband's Eſtate as ſhall be accounted a reaſon- 
| able Satisfaction fo2 ſuch Maintenance, and as a Debt due 
to him from the Husband. 
And as fo2 the pretended Gift to the other Defendant 
Croom, it will be the Intereſt of the Oefendant Pritchard to 
have it ſet aſide, koz then he, as Executoz to the TUidow of 
the Jnteſtate, will be entitled to a Moiety of his Eſtate 
in his Hands; fo2 in Truth it was not a Gift, but a Truſt 
fn him, contrived between rhe Inteſtate and the ſald Croom, 
fo? that the Anteſfate being excommunicated, could not make 
a Mill; and if he had made one, it could not have been 
p2oved; ſo to avoid this Diſability, this Method was con⸗ 
trived between them to diſpoſe the perſonal Eſtate in the Life- 
time of the Jnteſfate. | 
As foz Adderley, another of the Defendants, there being 
no Pꝛoot that he intermeddled with any of the Inteſtate's 
Goods, the Bill, as againſt him, ought to be diſmiſſed with 
I 0 
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So that the chiek Conteſt in this Cauſe was concerning 
the 240 l. received by the (aid Defendant Croom, which 
as his Counſel inſiſted, was an abſolute Gift to him a few 
Daps befoze the Jnteſtate's Death, ſubjeck to pay two Lega- 
cles of 101. a-ptece, and to pay his Apothecary's Bill, and 
the Expences of his Funeral; and ſince being excommunica- 
red, he could make no (Till, 'tis the moze reaſonable he 
ould diſpoſe his Eſtate in his Life-time in this Manner; 
and tis in ]P2oof, that he often declared, that his own Hands 
ſhould be his Executozs, and that he would give all away 
whilſt he was living; and this is a very natural Diſpoſition 
to the Defendant Croom, who was his near Relation and 
Godſon, and the Perſon whom he moſt truſted during the 
Time he abſconded on the Account of the Ercommunication, 
and the Pꝛoſecution by his Mike, and her Friends. 

So that tis a Donation mortis cauſa, and that is, where 
any Thing fs given fo2 Fear of Death on ſome Thoughts of 
a peſent oꝛ future Oanger, which Donation is gratuitous, 
and an abſolute Hift, and the Defendant is p2operly intitled 
to the Benefit thereof; and therefoze not to account to the 
Plaintiffs, oz any other, fo2 this Gift. 

The Counſel fo2 the Plaintiffs averred, that the Oelen⸗ 
dant Pritchard had admitted a great Part of what they had 
Þ2aped in the Bill, but that he inſiſted on the Allowance of 
ſome Debts due to him from his Daughter the Inteſtate's 
Wife, and which he ought not to retain out of the Money 
in his Hands, but out of all the Gotety of the Inteſtate's 
Eſtate to which he was intitled by Uirtue of her Till, 

And as fo2 what is inſiſted on by the Defendant Croom, 
that the Jnteſtate in his Life-time gave him the 2401. now 
in his Hands, there is no Colour that he ſhould not account 
fo? it; fo2 admitting it was a Donation mortis cauſa, ſuch a 
Gift is good by the Civil Law as a Mill; but by that Law 
an excommunicated Perſon cannot make a Will, fo2 if he 
could, then (ſuch Perſons might diſpoſe of their Eſtates by 

Mill in this Manner. 

' Neither was this an abſolute Gift to the Defendant 
Croom, fo? tis in Pꝛoof, that it was a bare Truſt; and this 
appears by the beſt Pꝛoof that can be made, and that is 
Teſtimonium Rei, fo2 after the Delivery of the Goods, and 
the Receipt of this Money, the Jnteſtate appointed Croom 
to pay ſuch Debts and Legacies to his Nephews; beſides, 
there is a very ſtrong Pꝛelumption, that the Teſtato2 was 
not of a diſpoſing Memozp at the Time of making this p2e- 


tended Gift, fo? he ſaid it I all which he had in the 8 3 
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For the De- 
fendant. 


the Jewels and wearing Apparel, pzetending the lame were 


given to him by the Jnteſtate in his Like time; and the 

CUivow of the ſaid Bromley having by her Laſt CUill de⸗ 

viſed ſome Legacies, made the Defendant Pritchard Execu⸗ 

to2, and died. | 

Afterwards Pritchard, by Uirtue of the ſaid Till, poſ- - 

2 . himſelf to the Ualue of 700 J. of the ſald Inteſtate's 
ate. | 

Thereupon the Plaintiffs, as Mephews and next of Kin 
fo the ſaid John Bromley, exhibited this Bill to have a Dif. 
tribution made to them of a Moiety of the ſaid Inteſtate's 
Eſtate ; and that tho' Pritchard is entitled to the other Moe: 
ty by Uirtue of the Mill of his Widow, yet he ought to take 
a Molety of the bad Debts as well as of the Good; and that 
the Defendant Croom might be accountable to the Plaintiffs 
fo2 a Moiety of the ſafd Bromley's Eſtate in his (Croom's) 
Hands, notwfthſfanding the Pꝛetence of a free Gift made 
thereof to him by the ſaid Bromley, in his Life-time. 

The Counſel fo2 the Defendant Pritchard ſubmitted to ac- 
count fo2 a Moletp of the ſald Bromley's Eſtate in his the 
laid Pritchard's Hands; but inſiſts, that he is entitled to 
have an Allowance of ſuch Debts which were owing to him 
dy the Inteſtate, who having left his Mike, the Daughter 
of the laid Pricchard, without any Suppozt; and being gone 
into Places remote, ſhe was maintained by the Defendant 
Pritchard ſeveral Pears, ſo that he is entitled to retain ſo 
much of her Husband's Eſtate as ſhall be accounted a reaſon- 
able Satisfaction fo2 ſuch Maintenance, and as a Debt due 


to him from the Husband. | 
And as fo2 the pretended Gift to the other Defendant 


Croom, it will be the Intereſt of the Defendant Pritchard to 
have it ſet aſide, fo2 then he, as Executoꝛ to the TUidow of 
the Jnteſtate, will be entitled to a Moiety of his Eſtate 
in his Hands; fo2 in Truth it was not a Gift, but a Truſt 
im him, contrived between rhe Jnteſtate and the ſafd Croom, 
fo? that the Inteſtate being excommunicated, could not make 
a Milt; and if he had made one, it could not have been 
p2oved; fo to avoid this Difability, this Method was con⸗ 
trived between them to diſpoſe the perſonal Eſtate in the Life- 
time of the Jnteſfate. | 

As fo2 Adderley, another of the Defendants, there being 
no Pꝛoot that he intermeddled with any of the Jnteffate's 
Goods, the Bill, as againſt him, ought to be diſmiſſed with 
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So that the chtef Conteſt in this Cauſe was concerning 
the 240 l. received by the ſaid Defendant Croom, which 
as his Counſel inſiſted, was an abſolute Gift to him a few 
Days befoze the Jnteſtate's Death, ſubje# to pay two Lega- 
cies of 101. a-ptece, and to pay his Apothecary's Bill, and 
the Expences of his Funeral; and ſince being excommunica- 
ted, he could make no (Till, 'tis the moze reaſonable he 
ſhould diſpoſe his Eſtate in his Life-time in this Manner; 
and tis in ]2oof, that he often declared, that his own Hands 
ſhould be his Executozs, and that he would give all away 
whilſt he was living; and this is a very natural Diſpoſition 
to the Oefendant Croom, who was his near Relation and 
Godſon, and the Perſon whom he moſt truſted during the 
Time he abſconded on the Account of the Ercommunication, 
and the Pꝛoſecution by his Mike, and her Friends. 

So that tis a Donation mortis cauſa, and that fs, where 
any Thing is given fo2 Fear of Death on ſome Thoughts of 
a pꝛeſent 02 future Oanger, which Donation is gratuitous, 
and an abſolute Hift, and the Defendant is p2operly intitled 
to the Benefit thereof; and therefoze not to account to the 
Plaintiffs, oz any other, fo2 this Gift. 

The Counſcl fo2 the Plaintiffs averred, that the Defen- 
dant Pritchard had admitted a great Part of what they had 
pꝛaped in the Bill, but that he inſiſted on the Allowance of 
ſome Debts due to him from his Daughter the Inteſtate's 
Wife, and which he ought not to retain out of the Money 
in his Hands, but out of all the Motety of the Inteſtate's 
Eſtate to which he was intitled by Uirtue of her Mill. 

And as fo2 what is inſiſted on by the Defendant Croom, 
that the Jnteſtate in his Life-time gave him the 2401. now 
in his Hands, there is no Colour that he ſhould not account 
fo? it; fo2 admitting it was a Donation mortis cauſa, ſuch a 
Gift is good by the Civil Law as a Mill; but by that Law 
an excommunicated Perſon cannot make a Mill, fo2 if he 
could, then ſuch Perſous might diſpoſe of their Eſtates by 
Mill in this Manner. 

Neither was this an abſoluce Gift to the Defendant 
Croom, fo? tis in Pꝛoof, that it was a bare Truſt; and this 
appears by the beſt ]P2oof that can be made, and that is 
Teſtimonium Rei, fo2 after the Delivery of the Goods, and 
the Receipt of this Money, the Jnteſtate appointed Croom 
to pay ſuch Debts and Legacies to his Nephews; beſides, 
there is a very ſtrong Pꝛeſumption, that the Teſtato2 was 
not of a diſpoſing Memozp at the Time of making this p2e- 
tended Gift, ko; he ſaid it = all which he had in the _— 

2 0 


For the 
Plaintiff. 


Term. S. Mich. II Georgii, in Canc. 


—— 


Curia. 


Where a 
Perſon — 
reported b 

a Maſter A 
be a fir 
Guardian to 
a natural 
Child; yet 
ſuch Guar- 


dian was not 
allowed, bur 
the Child 
wasplaced 
with the Fa- 
ther who 
owned her. 


ſo he fozgot a great Sum Which he had in the Town-Houſe 
— 8 which can never be intended, {f he had been in his 
dentcs. 

The Court was ok Opinion, that this was an odd Claim 
by the Defendant Croom, as an obſolute Gift of this 2401. 
when it plainly appears to be a Truſt. 

*Tis true, he ſwears in his Anſwer, that the Inteſtate 
gave him all his perſonal Eſtate, and directed him to pay the 
Apothccary's Bill, and 101. apiece to his two Jephcetws ; 
but this Direction was ſubſequent in Time to this pretended 
Gift, and that pꝛoves it to be a Truſt fo2 the Inteſtate. 

Therefoze it was decreed, that the Defendant Croom 
ſhould account, and that the Bill ſhould be diſmiſſed with 
Caſts as to Adderly, and as fo2 the other Defendant Pritch- 
ard, that he ſhould be allowed what was due to him fo2 the 
Maintenance of the Jnteſtate's Mike whilſt he was living, 
but not ko: her Maintenance ſince her Pusband's Death; 
but he is not intitled to Coſts of this Suit, unleſs they had 
been tarcd, and aſcertained in the Life-time of her Pusband. 


Ord werſus Blackett. 


RE Caſe, ſſ. One Ord who was ſeiſed of an Eſtate 

wo2th 400 l. per ann. had a natural Daughter by Sir 
William Blackett, to which Daughter ſhe deviſed all her E⸗ 
ſtate, and made her Siſter Martha Ord Executrir, and ap- 
pointed her to be Guardian to the Jnfant, and died. 

The Executrix purſuant to the Till, ſued fo2 this Effate, 
but died ſoon after the Suit was began, having firſt appointed 
the now Petitioner Ord Executrix, who renewed the Suit, 
and recovered the Lands fo? the Jnfant. 

But Sir William Blackett removed her from School laſt 
Chriſtmas, and ſent her into the Country where ſhe hath been 
kept ever ſince; fo2 which Reaſon the Petitioner made Ap- 
plication to the Court of Chancery, complaining that the 
Inkant was removed from a School where ſhe might have 
pꝛoper and ſuitable Education, and ſent into the Country 
where ſhe could have none; and this Petition being re- 
ferred to a Maſter to name a proper School, and a 
Guardian fo? this Jnfant, he repozted the Petitioner to be a 


fit Guardian, and Mr. Cavalrie's School a pzoper School fa: 


her Education; and therefoze petitioned that the Child might 
be delivered to her, and ſent to the ſaid School, 
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The Counſel foz Sir William Blackett, the Child's Father, 
and who owns her as his Daughter, and who pzeſerved this 
Eſtate fo? her againſt the Hetrs at Law, conſented to ſend the 
Child to Mr. Cavalrie's School, but oppoſed the Delivery to 
the Petitioner, o2 that ſhe ſhould have the laping out any Mo⸗ 
nep fo? Cloths, oꝛ other Meceſſaries foꝛ the Child, ſhe being 
bery pooz, and having already pꝛetended, that ſhe deſerven 
x801. fo2 her Cate in attending this Child; therefoze the 
Money to be laid out foz Neceſſaries ought rather to be paid 
to Mr. Ca. or his Wife, than to the Petitioner. 

The Court was of Opinion, that Removing this Child 
from School into the Country, to Sir William Blackett's 
Houſe, could neither be uſeful oz inſtructive to her, becauſe 
he was a ſingle Man, and kept no Perſons pꝛoper fo? her 
Education; yet it was not thought reaſonable to remove 
her {from his Care ſince he owned her to be his Child; but 
that he ſhould pay the Coſts of the Petitioner's Appli- 
cation to the Court out of his own Monep; fo2 other- 
wile he might remove her from one School to another, and 
the Coſts of applying tothis Court, would be paid out of the 
Jnfant's Eſtate. 


Smithſon & al' verſus Dodſon. 


HIS was a Bill bꝛought by the Pariſhioners of Gargrave 

in Yorkſhire agatnſf the Defendant their Aicar, to p20- 
duce an ancient Terrier in his Cuſtody, which ſhews the Be: 
thod of Payment of Tithes in that Parich, which they ſuggeſt 
to be a Modus, (viz.) Fo? Hay the Uicar is to have the 10th 
Graſs-Cock, and 3 Half-pence fo2 every Milch-Cow, and a 
Penny fo2 every ſwarm of Bees, and Six-pence fo; every Or- 
chard, and the Bill pꝛays, that the Court would direct an 
Iſſue oꝛ Trial at Law, to ſettle this Modus; and ſets fo2th, 
that the Pꝛedeceſſoz of the Defendant did about 30 Years ſince 
alter the Payment of this Modus, and combined at that 
Time with his Clerk to raiſe the Fees fo2 Burials, &c. which 
Fees had been patd ever ſince. 

The Defendant admits there was a Modus ſome Pears ſince 
fo2 Payment of Tithes in this Pariſh, and that he hath a Ter⸗ 
rler in his Cuſtody of all the Tithes payable to the Uicar, and 
that he had been very much harrafſed at Law, when he was wil⸗ 
ling to take the Tithes accoꝛding to the Terrier in his Cuſfo- 
dy, ſo as he might have them peaceably; and as to the Fees fo? 
Burials, Marriages, Chriſtenings, and Churching of Women, - 

| | n. 


Curia. 


Tithes of 
Hay ought 
to be paid 
in Graſs- 


Cocks. 
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Colts. F 


The Obligor 
on Payment 
of 20 l to 
the Obligee 
er pare a 
ond and 
Notes for 
Money to be 
delivered up 
to him up- 
on Pretence 
that he was 
poor and 
nearly re- 
lated to the 
Obligee; 
but that not 
being pro- 
ved, he was 
ordered to 
account for 
the Bond 
and Notes. 


inſiſts, that the ſame Could be paid as uſual; fo2 that they 
were not proper fo2 a Modus, becauſe there is no Canon to 
aſcertain what ſhall be patd, if the Sums now paid ſhould be 
diſcharged; but tis not in other Caſes, koz if a Modus 
ſhould be diſtroyed, then Tithes in Kind muſt be paid; 
therefoze as to that Matter, the Bill is impꝛoper, and ought 
to be diſmiſſed ſince the Court hath nothing befoze them to 
aſcertain the Meaſure of ſuch Fees ; and the Defendant ts 
in no Fault, but by continuing the Payment of the Fees as 
he found them paid befoze he was Uicar. 

The Court held, that the Tithe-Hay muſt and ought to 
be paid in Graſs-Cocks, and as to the Tithes of Cows, Bees, 
and Orchards, the Parties did not differ in the manner of 
Payment, but only in the Surplice Fees fo2 Burials, &c. there: 
foze it was oꝛdered that they ſhould attend a Maſter to ſettle 
bow far they differ in that Matter, and the Conſideratfon of 
Coſts ſhould be reſerved till the Maſter makes his Re: 
pozt; but ag to that Part of the Plaintiff's Demands 
which the Defendant did not controvert. no2 inſiſt on any 
Thing to the contrary, the Pariſhioners were ozdered to pay 


Coſts. 


Lucas Executor of R. A. verſus Adams. 


H 1S- was a Bill bꝛought by the Executoz of Sir Robert 
Adams to have an Account of 300 l. bozrowed of him by 
the Defendant Adams, fo2 the Payment of which ſaid Sum 
with Intereſt, the Defendant entered into a Bond to the ſaid 
Sir Robert Adams of the Penalty of 400 l. conditioned foz 
the Payment of 2001. and at the ſame Time gave him two 
Notes under his Hand of 501. each Note, but afterwards by 
unfair Means, pꝛevailed on the Obligee who was ſupcrannua- 
ted, and not in his Senſes to give him (the Defendant) a 
Relzaſe of all Demands on the Payment of 20 l. and on Pꝛe⸗ 
tence of being his near Relation. 
The Defendant by his Anſwer ſays, that he being nearly 
related to Sir Robert Adams, did bozrow the Money of 


him as mentioned in the Bill; but being Pooz, he the 


Obligee when he was in his perkeck Senſes, (viz.) Anno 
1714. pomiſed to foꝛgive him this Debt, which in the Pear fol- 
lowing, (viz.) Anno 1715. he did accozdingly fozgive, there⸗ 
koze inſiſts, that he is not liable to account fo2 it to the 


Plaintiff. 
"2 | And 


med 7 en on 
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And now his Counſel did admit, that there was an Inqui- 
ſition taken, by which Sir Robert Adams was found to be out 
of his Senſes; which Inquisition was taken in the Year 
1720, but goes no farther back than thzee Pears, (viz.) ta 
the Pear 1717; and this Debt being diſcharged tn the Pear 
1715, the Defendant is willing to try, Uhether the Obligee 
was then in his Senſes, o2 not: 


The Counſel foz the Plaintiff ſaid, that if the Court i for 


ſheuld make the leaſt Difficulty to decree foz the Plaintiff up: 
on Reading bis Pꝛoofs in this Cauſe, that he would then be 
willing to try it at Law, Whether the Obligee was in his 
Senſes at the Time he executed this Releaſe; but if upon 
the P2oofs it ſhould appear that he was not in his Senſes, 
then the Plaintiff ought not to be (ent to a Trial of that 
Matter at Law. | 

Tis true, the Defendant ſwears in his Anſwer, that he 
did believe that the Obligee had not fo2got either the Bond 
02 the Notes at the Time of his Scaling this Releaſe, which 
he obtained as his near Relation, but gives no Manner of 
Pꝛoof how, o2 how near he was related, which he ought to 
have done, becauſe 'tis the pꝛetended Conſideration of this 
Releaſe ; thercfoze if that fails (as it doth) the Reſt muſt 
fail of Courſe; as where the Teſtatoz deviſed 100 l. to T. 8. 
by the Name of his Couſin JT. S. when in Truth he wag not 
related to the Teſtato?, in (ſuch Cale the Legatee ſhall never 
have this Legacy. 

Beſides, there is no Manner of Pꝛook, that any ſuch 
Conſideration of Nearneſs of Relation was mentioned at the 
Time the Releaſe was erecuted, but that the Defendant 
bꝛought 201. and told the Dbligee that he had a Bond, which 
he came to pay, and immediately on Payment of the (aid Mo. 
nep he got up the Bond, and obtatned this Releaſe ; but af- 
ter all, the Payment of the ſaid 201. fs inconſiſtent with the 
pretended Conſideration of Nearneſs of Relation, Which the 
Defendant hath ſet kozth in his Anſwer. 


the Plaiutif, 


Here is a Bond got by the Obligo2 from a weak Perſon, Curia. 


the Obligee, and a Releaſe of all Demands, upon Pꝛetence 
of Nearneſs of Relation, and of being pooꝛ; but neither of 
theſe Conſiderations are pꝛoved in the Caule. 

But it plainly appears that the Dbligo2 paid 201. ag a 
Conſideration of this Releaſe; and there being no Notice 
taken at that Time, of what Sums were due, either on the 
Bond 02 Notes, this ſeems to induce a Sulpicton, that the 
Payment of that Monep was the only Conſideration — — 

| 9 | ering 
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livering them up, and executing this Releaſe; and that the 
Dbligee did not know at that Time that any Thing moze 
was due to him, being very weak and fozgetful, and incapa- 
ble of tranſacting any Buſineſs; fo ft was decreed, that he 
ſhould account both fo2 the Bond and Notes, | 


Cox & al verſus Cofhn & al. 


bill-agaiod HE Plaintiff, who was Heir at Law, erhibited a Bill 


— to redeem a Moꝛtgage made by his Anceſto? ; and the 


him to re- Caſe upon the Pleadings was thus: 

Payment of t. One Butchin having Occaſion ka: Money, bozrowed ft 

Principal Of one Fry, and to lecure the Repayment thereof, with In⸗ 

and Intereſt. tereſt, he moztgaged his Lands to the ſaid Fry koꝛ 2000 
Years: Proviſo to be void upon Payment of the Pzincipal 
and Intereſt; and (oon afterwards he died. 

Jn the Pear 1696, the Plaintiff and her Siſter, who 
were Heirs at Law to the Moꝛtgagoꝛ, exhibited their Bill 
to redeem, and the Defendant Coffin was emploped by them 
to pꝛoſecute the Suit; and Fry the Moztgagee, in his An. 
ſwer to that Bill, ſubmitted to a Redemption upon Pap⸗ 
ment of the Pꝛincipal and Intereſt; but Coffin perſwaded 
them (being ignozant Women) to op that Suit, alledging 
that the Lands were not wozth redeeming. | 

Fry the Moztgagee, ſome Time afterwards, by Mill, de⸗ 
viſed this Term and Eſtate to one Grove, whom he made 
Executoz, and died; and then the now Defendant, Coffin, 
purchaſed it of the ſaid Grove, and by his Agent Willis, 
thꝛeatned the now Plaintiffs to exhibit a Bill to fozecloſe them 
of the Equity of Redemption. 5 

The now Defendant Coffin, after he had purchaſed this 
Term of Grove fo2 1001. in Conſideration of ſo much Mo⸗ 
ney paid to him, aſſigned Part of the Eſtate to one Lake fo; 
500 Pears, being Part of the laid Term of 2coo Years, 
and afterwards ſold the Remainder of the Term to Willis. 

Now the End of this Bill was, that the Defendant Cof- 
fin, who knew the Plaintiff's Title, and by unkair and krau⸗ 
dulent Means, diſſwaded them from purſuing their Right, 
and afterwards purchaſed this Yoztgage fo2 himſelf, may be 
obliged to reconvey, upon Jayment of ſo much MYoney, 
which he paid fo2 the Purchaſe. 

And the Counſel fo2 the Plaintiffs ſaid, that there were 
two Things to be conſidered in this Caſe. 10 * 

7% (1. 


"VER 
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(1.) Ik this is a redeemable Eſtate, and if ſo, then, 
(2.) Dn what Conditions it ſhall be redeemed, 


(I.) And as to the firſt Point, tis plain that this is a re⸗ 
deemable Eſtate; fo2 upon Filing the firſt Bill, Fry, the o- 
riginal Mortgagee, under whom the Defendant claims, ſub: 
mitted to a Redemption; but the Defendant Coffin, who was 
then Solicitoz fo2 the Plaintiffs, diſſwaded them to redeem ; 
and the other Defendant Willis, who acted fo2 Coffin, threat: 
ned to forecloſe the Equity of Redemption; now this ſhews, 
that he knew it was a redeemable Eſtate; therefoze the Plain⸗ 
tiffs are entitled to redeem, 

(2.) As to the ſecond Point, upon what Terms the Plain⸗ 
tiffs ſhall redeem, it was inſiſted, that they ſhould redeem up⸗ 
on Papment of the pzincipal Sum of 1001. and Intereſt, 
which ſaid Sum of 100 l. the Defendant Coffin paid to 
Grove, upon the ]urchaſe of this Term; fo2 as he was So⸗ 
licito2 fo2 the Plaintiffs, he is to be taken as a Truſtee fo2 
them, and therefoze ſhould be contented to receive what he 
paid koz them, deduting the Rent. 

And as fo2 Lake, who took the Term of 500 Pears of 
Coffin, this ſeems to be a Truſt fo2 him; but if it was 
granted to him bona fide, without any Truſt ; pet he took it 
with his Eyes open, and ſhall not be in a better Conditfon 


than Coffin, under whom he claims; therefoze it was inſiſted * 


ko; a Decree to redeem, &cc. 
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Lands devi- 
ſed to his 
Wife and her 
Heirs, to be 
ſold for Pay- 
ment of Debts 
and Legacies 
in Aid of the 
egen, E- 
ate; and 
not being 
ſold, if the 
perſonal E- 
ſtate is ſuffi- 
cient to diſ- 
charge the 
Whole, the 
Heir ſhall 
ha ve the 
Lands as a 
reſulting 
Truſt. 


Curia. 


He did not 
doubt but his 
Wife would 
be Kind to 
his Children; 
this is void 
for Incer- 
tainty. 


DE 


Term. Sanct. Hill. 


II Georgii. In Cancellaria. 


Buggins verſus Yates. 


HE Caſe, f. One Buggins being ſeiſed in Fee of ſc- 

veral Eſtates in Middleſex and Worceſterſhire, 

Anno 1674, deviſed the Lands in Queſtion to Ma- 

be ry Buggins, his TUife, and to her Heirs and Al- 

ſigns fo2 ever, to be ſold to pay his Debts and Legacies in 
Aid of his perſonal Eſtate. 

But the perſonal Eſtate being ſufficient to ſatisfy and diſ⸗ 
charge all his Debts and Legacies ; and the real Eſtate not 
being (old, the Plaintiff, as Heir at Law to the Teſfatoz 
Buggins, inſiſted, that he is entitled to theſe Lands as a re- 
ſulting Truſt koz him, and that the Deviſee was a Truſtce 
fo2 that Purpoſe. 

The Court was of Opinfon, that where Lands are deviſcd 
to be (old in Atd of the perſonal Eſtate fo2 [Payment of 
Debts and Legacies, and the Lands are not ſold, fo2 that the 
perſonal Eſtate is ſufficient to diſcharge the hole; tis 
plainly an implied Truſt in the Deviſee fo2 the Hefr at Law, 
and he is entitled to come into this Court to have a Recon: 
veyance, and an Account of the Pꝛoſits. 

And the Court being about to make the Decree, it was 
ſaid, that here was likewiſe a Truſt of the perſonal Eſtate, 
(viz.) The Teſtato2 in his Till declared, that he did not 
doubt but his Mike would be Kind to his Childzen 3 but the 
Court was Opinion, that thoſe Mozds gave a Right to no 
Child in particular, oz a Right to any particular * — the 

2 | ate, 
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— 


Eſtate, but that the Clauſe was void koꝛz Incertainty; and 


thereupon it was decreed, that the Dekendant ſhould make a 
Reconveyance of the real Eſtate. 

But then it was inſiſted fo2 the Defendant, that the 
Court would direct an Jnquiry of the Clalue of the Teſtato?'s 
perſonal Eſtate, becauſe it appeared fn the Cauſe, that there 
was 659gool. ſtanding out in Debts and Legacics; and that 
the perſonal Eſtate amounted to 40001. and no moze, (a 
that if the Deviſee paid the reſt of the Debts and Lega- 
cies out of her own Effects, ſhe is intitled to be repaid out 
of theſe Lands deviſed to her; and there is a very ſtrong Pꝛe⸗ 
ſumption, that ſhe paid to the UGalue of this Land; fo2 there 
is a Legacy of 20001. deviſed to her, which ſhe never rai⸗ 
ſed, becauſe ſhe appzehended the Eſtate was her own, be: 
ing deviſed to her and her Heirs; and therekoze ſhe deviſed it 
to her ſecond Husband Yates for Life, which he enjoyed 22 
Pears under that Oeviſe, and (ſhe likewiſe deviſed the Inhe⸗ 
ritance tn Parcels to her thzee Sons, (viz.) To the Plaintiff, 
and the Defendant, and to another Son ſhe had by her Hul⸗ 
band Buggins ; and the Plaintiff after the Death of Yates the ſe⸗ 
cond Þusband, entered by Utirtue of that Ocviſe; and by his 
Bill he claims under the Mill of Mary Yates, ſo that he ad- 
mits ſhe had a Power to deviſe, which is enough to affirm 
the Right of the Dekendant. 

Beſides, there is another Thing to be conſidered in this 
Cauſe, (viz.) Mary Buggins the Uitdow of the Teſtatoz, up⸗ 
on her Jntermarriage with Yates, reſerved a Power to dil⸗ 
poſe this Eſtate as ſhe ſhould think fit, notwithſtanding her 
Coverture, and after the ſaid Marriage, ſhe deviſed it to her 
Husband Yates fo; Life as afozeſaid, Remainder in Parcels 
to her thiee Sons and their Heirs ; provided that if any, or 
either of her Sons died under 20 Years, and without lilue, 
that the Share of him or them ſo dying, ſhould go to the Sur- 
vivor or Survivors. 

Now John Buggins one of her Sons died under twenty 
Pears, and without Jſſue, ſo that the Lands which were de- 
viſcd to him muſt deſcend to the Plaintiff and the Deken⸗ 
dant equally ; fo2 this being a common Contingency, and 
having happened, whether 'tis by Limitation of an Uſe, o; 
by executory Deviſe, the Remainder over is always good. 


The Court was of Opinion, that this could not be an Curia. 


erecutozy Deviſe, becauſe the Teſtatrix was a Feme Co- 
vert; but the Defendant's Counſel pꝛeſſing fo2 an Inquiry in- 
to the Galue ok the perſonal Eſtate of the Teſtator Buggins, 


tho' it ſeemed hard to grant it r ſuch a Length ok Time, 
2 © un⸗ 
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unleſs there was a very great Surplus; pet an Account was 
directed to be taken thereof, and that all the Deeds and (Cirt- 
tings concerning this Eſtate ſhould be bzought befoze the Ma⸗ 
ſter ; and the Conſideration of this Remainder over ſhould be 
reſerved until the Account of the perſonal Eſtate was taken; 
and then it would appear what Right the Teſtatrir had to 
deviſe all oꝛ any Part, and what Part ok this Eſtate. 


Sir John Fryar verſus Vernon. 


Whorg * 4 PON a Motion fo2 a Sequeſtration of the Defendant's 
CO Eſtate in lreland, fo2 a Contempt to this Court ; the Ma⸗ 


Court will 


not affect tet of the Rolls was of Dpinton, that ſuch Scqueſtration could 
1-2ndsin fre- not be granted, 02 at leaſt that he would be well adviſed be: 
queſter them FO2e he would grant it; fo2 that the Pꝛoceſs of this Court 
or a Con- COuld not affect any Lands in Ireland, the Pqaitice in ſuch 
— Caſes being to make Affidavit, that the Perſon ſtanding in 

Contempt is here in England, and being afterwards taken 

upon Pꝛoceſs, the Court will oblige him to give Bail to a⸗ 


bide and perkoꝛm their Decree. 


Whitechurch verſus Whitechurch. Before the 
Lords Commiſſioners Raymond and Guilbert. 


The Mort- HE Caſe was, ff. One Whitechurch, the Anceſfo2 cf 
gagee had a the Plaintiff, had a Moztgage fo2 Five hundzed Years 
700 Lean Of the Lands now in Queſtion, and took another Term foz 

Two thouſand Years of the ſame Land, to commence after 


and after- 


wards rook the Expiration 02 Determination of the firſt Term; and ta 
avoid a Merger thereof, he got it conveyed to another Perſon 


Term of 


the ame In Truſt fo2 the Moztgagee; and afterwards he purchaſed the 
Lands for i, Inheritance in his own J2ame, and it was conveyed to him 
the Name of ACCO2Dingly, ſo that he had the legal Eſtate of that Term of 
achird Per- Two thouſand Years, together with the Inheritance in him⸗ 


ſon, to com- 
mence after elk. 


the Deter- | 
mination of the firſt Term, in Truft for himſelf; and afterwards he purchaſed the Fee-ſimple 


in his own Name; and then he deviſed the ſaid Lands to E. G. for Life, Remainder in Tail, 
Sc. This Will was void ſo as to paſs the Lands, becauſe not atteſted by three Witneſſes, but it 
was inſiſted that it was good to paſs the Term of 1000 Years as a Term in groſs, and ſeparated 
from the Inheritance; but deereed that it was a Term which attended the Inheritance by 
Implication of Law; for tis not expreſly deviſed for that Purpoſe, and there is no apparent 
Intention, that the Teſtator deſigned to paſs it as a ſeparate Intereſt. 


4 
After- 
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Afterwards by (ill he deviſed the ſaid Lands to the De⸗ 
fendant Whitechurch fo2 Life, Remainder to his firſt, and 
every other Son and Sons in Tail Pale, and made I: 8. 
his Erecutoz, and died. 

Now this Mill was not executed accozding fo the Statute, 
fo2 tho' it was all of the Teſtatoz's Hand-Writing, and fign- 
ed by him; yet it was not atteſted by three Witneſſes, as re- 
quired by the Statute, but the Executoz having aflented to 
the Legacy, the Defendant was (as he inſiſted) poſſeſſed of 
the legal Eſtate of this Term of 2000 Years. 

Do wever, the ul being not good to paſs the Inheritance, 
the Plaintiff as Heir at Law to the Teſfato? exhibited his Bill 
againſt the Deviſee, and againſt the Executoz, and againſt the 
Truſtee of the Term of 2coo Pears, to compel them to aſſign 
both the ſatd Terms to a third Perſon in Truſt, to attend 
and pzoteft the Inheritance fo2 him, that being the only Ale 
of ſuch Terms fo2 Pears as he inſiſted, 

It was argued fo2 the Ocfendant, that the pzincipal Point 
to be conſidered in this Caſe, is what Eſtate the Teſtatoꝛ had 
in him at the Time he made this TUill ; and to judge rightly of 
that Matter, ſome Conſideration muſt be had both of the 
Pzincipals of Law and Equity; now a Term attending on 
the Inheritance, is in Equity to be conſidered of no other Uſe 
than to pzotet the Inheritance, tho' at Law tis a ſeparate 
Intereſt, and if 'tis only to pzotect the Inheritance, then the 
Teſtato2 had no other Eſtate when he made his TUill, but an 
Inheritance which he had chicfly in Contemplation, and in- 
tended to paſs at that Time. 

'Tis true, if there had been any expꝛels Declaration of the 
Teſtato!'s Intention in this Will to paſs the Term excluſive 
of the Inheritance, there tt might paſs; bur it plainly appears 
be intended only to paſs the Inheritance, and there is no⸗ 
thing in the TU which nccefſarily tmplies a ſeparate Devilſe 
of this Term, 

It was (aid, that where a Ban is ſefſed of an Inheritance, 
and has an unmerged Term in Motion of Law, and he deviſes 
the Inheritance, the Devilee map in this Court compel the 
Executoꝛ to convey the Term to a Truſtee to attend and pꝛo⸗ 
teck the Inheritance, becauſe the Term is in the Executoz, up⸗ 
on that Truſt only, and tis very wong to affirm, that when 
the Jnheritance doth not paſs, that the Heir at Law cannot 

compel ſuch Executo2 to aſſign the Term. 

It was reſolved in the Cale of the Creditoꝛs of the Earl of 
Pembroke by Simple-contraf, that they ſhould be paid out of 
an unmerged Term he had in him, becauſe ſuch a Term on a 

hats 


For the De- 
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Chattel liable to their Demands; but ik the Term had been 
in a Truſtee for the Earl, it had been otherwiſe. 

So in the pꝛincipal Caſe, tho the CUill is not ſufficient to 
paſs the Inheritance, becauſe it wants that Requiſite which the 
Statute directs; pet tis ſufficient to paſs this Term to the 
Defendant, who having the legal Eſtate therein, this Court 
will not interpoſe and take it from him in Favour of the Peir 
who is a Golunteer; fo2 'tis a Rule tn Equity never to in⸗ 
terpole in Favour of one Golunteer, to the |32epudice of an- 
other, but to let Him who hath the Law on his Side take 
Advantage thereof, eſpecfallp where the Jntereſt of a Pur- 
chaſer fo2 a valuable Conſideration doth not interpoſe; fo that 
upon the whole it was inſiſted, that this unmerged Term in 
the lame Perſon is to all Jntents ag a Term in G2ols, and 
ſhall paſs by this CUill as a Chattel Intereſt. 

Baron Guilbert was of Opinion, that this was a Term at- 
tending the Inheritance, and to pzoteit the ſame from tnterme- 
diate Incumbzances, and that an unmerged Term in the 
ſame Perſon is in him in Mature of a Truſtee to attend the 
Inheritance; and that it would be very dangerous to all the 
Inherttances in England, if unmerged Terms ſhould be taken 
to be Terms in groſs in the Owners of the Jnheritances, and 
paſs as ſuch. 

JNow in the pꝛincipal Caſe, if this ſhould be conftrucd as a 
Term in groſs, then 'tis ſuch a Chattel Jatereſt as map paſs by 
this Mill, tho' all the Solemnitfes required by the Statute 
are not obſerved. but if 'tis a Term annexed unto, and attend- 
ing the Inheritance, it cannot paſs by this ill in any other 
Manner than the Inheritance would paſs. 

Now it hath been allowed at the Bar, that the Term fo? 
ꝛcoo Pears is annexed to the Inheritance, but the Term fo? 
500 Pears is not; but no Reaſon was given why there ſhauly 
be ſuch a Difference between theſe two Terms, that one 
ſhould, and the other ſhould not attend the Inheritance; and 
certainly it can never be ſaid with any Colour of Reaſon, 
that where a Moztgagee of a Term of Pears purchaſeth the 
Inheritance, that ſuch Term when fn himſelf, and unmer- 
ged, ſhall go and deſcend in another Courſe different from the 
Inheritance; fo2 tis the conſtant and unifozm Conſtruffon 
in this Court, that ſuch a Term ſhall be annexed unto, 
and pꝛoteck the Inheritance, and attend the lame; and it 
would be a dangerous Conſtructtian in Equity to make the 
Inheritance and the Term leparate and diſtinc Eſtates in 
one Perſon. 
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The other Commiſſioner Raymond differed a little; he 
was of Opinion, that where the Teſtatoz exp2eſly deviſeth 
ſuch a Term, oz where it comes to an Executoꝛ by Jmplica- 
tion, as a Chattel Jntereſt, (viz.) By a Deviſe of all his 
Chattels; oz where it veſts in an Adminiſtratoz generally, 
without making any Till; in ſuch Caſes the Heir at Law 
would be p2oper to apply to this Court to have the Term 
aſſigned to another to attend and pꝛotect the Inheritance; 
but that ſince tis agreed on all Hands, that this Term paſ- 
ſeth at Law, tis a Queſtion, CUhether this Court can take 
it from him to whom 'tis deviſed, in Favour of the Heir at 
Law, who 1s a Uolunteer as well as the Device. 

'Tis true, where a Term is expꝛelly limited to attend the 
Inheritance, there tho' the Teſtatoz likewiſe erpꝛeſly deviſeth 
it to another, it will not paſs; but where it attends the In⸗ 
heritance only by Conſlrufton o2 Operation of Law, oz in an 
equitable Motion, as a Term bought in and aſſigned by Cre⸗ 
ditozs, 02 Terms raiſed fo2 Childzens Poztions, oz fo? other 
particular Purpoſes ; there, if the Teſtatoz expꝛeſip deviſeth 
ſuch Terms, they Will paſs. 

But where a Man hath a Term fo2 Pears, which by In- 
tendment of Law only attends the Jnheritance, certainly he 
hath a Power to ſever ſuch a Term from the Inheritance; 
and if he ſhould aſſign it to one Man and Moꝛtgage the Jn: 
heritance to another, in ſuch Caſe the Term ſhall not attend 
the Inheritance, but it becomes a Term in groſs; and why 
ſhould not a Man have the like Power to do the ſame Thing 
by Mill, if he thinks fit. 

But there is this farther to be conſidered in the p2incipal 
Caſe, that as in this Till there is no apparent Intention, 
that the Teſtato2 deſigned to paſs this Term as a ſeparate 
Intereſt from the Inheritance, tho' there are ſufficient Tos 
to paſs it in general; then, Mhether ſuch general Toꝛds 
chall after the Death of the Teſtatoz, ſever this Term from 
the Inheritance, which attended and p2otected it in Notion of 
Equity, befoze ſuch Deviſe was made. 

But this Point was not debated, koz it was decreed that 
the Term did not paſs by this Deviſe, which plainly appear⸗ 
ed to be of the Inheritance only, without any Intent to paſs 
the one, excluſive of the other; therefoze the Court was clear 
in Opinion, that the Term ſhould not be ſevered from the 
Inheritance, and paſs to the Deviſee by the general Mozds 
of this Mill, tho' there were ſufficient TTlozds to paſs it, if 
it had been a Term in Groſs, and that the Executoz of this 
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Till was a Truſtee fo2 the Heir at Law, and his Aſſent to 

the Legacy was of no Effect, but that the Term was till in 

Lim to perfozm the Truſt, which he was obliged to execute, 
Then another Queſtion was made, and ſtrongly inſiſted on 


by the Attozney General, (viz.) That the Deviſee being an 


Jnfant, the Decree ſhould not be final on him, but that he 


might have Leave to ſhew Cauſe agatnſt it within ſix Months 


after he came of Age. | 

But the Court was clear in Opinion, that the Decree 
ſhould be final, fo2 that in Caſes of Truſts Inkants are al- 
ways bound by Decrees of this Court, and ſo they are where 
the Will of the Anceſto2 is conteſted; and tis either ſet a- 
ſide 02 confirmed in Equity after Trial of an Jſſue Deviſavic 
vel non, 02 where tis otherwiſe ſet aſide without a Trial at 
Law; and there is ſcarce any Caſe where an Jnfant hath 
Time to ſhew Cauſe againſt a Decree, but where 'tis neceCſ: 
ſary fo2 him to join in a Conveyance in oder to compleat 
the Eſtate, and where ſuch Conveyance is of the Jnheritance, 
as in Decrees of Fozeclolure of Boztgagozs, &c. 


By Marriage- 


eldeſt Son Reeves verſus Reeves. 


was made fe- 


0 HE Caſe, ſſ. The Father of the Plaintiff and the De: 
the Father fendant, in Conſideration of his Marriage with their 
might ell ine Mother, and of a Poztion in Yoney, did, in the Pear 1673, 
conſenr of Article to ſettle his Eſtate to the Ciſe of himſelf fo2 Life, 
the Truſtees, then to his intended CUife fo2 Life, then upon Truſtees to 
and purcha'e yzeſerve contingent Remainders, then to the firſt Son of 
and ſettle that Marriage, and to all and every other the Sons, &c. in 
23 the Tail Male, with ſeveral Remainders over, with Power to 
5 make a Jointure to any other Mike of 10001. per Annum; 
other Lands, and a Proviſo, That it ſhould be lawful fo2 him, by and 
TO with the Conſent of the Truſtees, to ſell the Eſtate ; and with 
the likeUſes, the Money ariſing by ſuch Sale to purchaſe other Lands, and 
yet held to ſettle the ſame to the like Uſes as in the ſaid Deed dated 
_ Anno 1673. 
: Afterwards the Father ſold the Lands, and with the Mo⸗ 
ney purchaſed other Lands now in Queſtion; and in the 
1692, Pear 1692, he ſettled the new purchaſed Lands, by and with 
| the Conſent of the Truſtees in the firſt Settlement, to the 
Ale of himſelf fo2 Life, Remainder to the Defendant for 
Life (who by the firſt Settlement had an Eſtate-tail) Remain: 
der to Truſtees to pꝛeſerve contingent Remainders; _— 
2 8 
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his firſt and every other Son in Tail Pale, with ſeveral Re- 
mainders over, with a Bower to make a Jointure to any 
Woman he ſhould marry, of the yearly Value of 600 l. and 
ſoon after the; Seeed s.. 27h 
Then the Defendant, who was his eldeſt Son, in Conſi⸗ 
deration of his Marriage, and of a MHarriage-Poztton, by 
Deed dated 1698, conveyed the new purchaſed Lands to 65s. 
Truſtees to the (iſe of himſelf fo2 Life, then to his intended 
Mike fo2 Life, then to Truſtees to p2eſerve contingent Re- 
mainderse, then to his Firſt and every other Son in Tail 
Male, with ſeveral Remainders over. 
The Defendant, Thomas Reeves, having only a Daughter, 
and no Iſſue Male by his ſaid Marriage, would now ſell theſe 
Lands, alledging, that the Remainders limited to the Iſſue 
Male were voluntary, not being within the Conſideration of 
the Settlement made by him in the Pear 1698. Fer 
Therekoꝛze this Bill was exhibited by the nert in Remain⸗ 
der to obſtruct the Sale, and to oblige the Truſtees to enter 
to p2eſerve the contingent Remainders; and that the Deeds 
and Evidences map be bꝛought into Court to know how the 
Title ſtands, he ſuggeſting, that by the Marriage Articles of 
their Father, dated anno 1673, he covenanted to ſettle his 
Eſtate as afozeſaid, but with a ]2oviſo to ſell the ſame, by 
and with the Conſent of the Truſtees, and to purchaſe other 
Lands, and to ſettle them upon the ſame Ulſes, as in the firſt 
Settlement, &c. 1 | 
And it was argued fo2 the Defendant, that the Settlement For the 
in 1673, made upon the Marriage of the Father, both of the P*#endant- 
Plaintiff and Defendant, tho' mentioned to be by Articles on- 
ly, was, and is a good Settlement by TUap of Covenant to 
ſtand ſeiſed ; and that the Defendant is by the expzeſs Wows 
of that Settlement made Tenant in Tail of the Lands ſold; 
and the Proviſo being to ſettle the new purchaſed Lands to 
the lame Uſes as in the firſt Settlement; it was not in the 
Power of his Father to make him Tenant for Life by any 
other Settlement whatſoever, ſo that he muſt ſtill remain Te- 
'nant in Tail of the new purchaſed Lands; and that Settle: 
ment made by his Father in the Pear 1692, when he purcha⸗ 
ſed thoſe Lands as far as it croſſes the Limitations in the 
firſt Settlement is entirely void, being voluntary; ſo that 
the Settlement made by the Defendant, in the Pear 1698, 
upon his Marriage, is good, and ſuch of the Lands which 
are not contained in that Scttlement, the Defendant may 
ſell, and the Plainiiff hath no _ to conteſt the Sale, even 
of 


* 


———— 
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For the 
Plaintiff. 


of thoſe Lands, he being no Ways within the Conſideration 


ok that Settlement. 22 

On the other Side it was inſiſted fo2 the Plaintiff, that 
this Settlement made by the Father, in the Pear 1692, of 
the new purchaſed Lands, appears on the very Face of it to 
be made in Conſideration of the Settlement made by him in 
the Pear 1673, which, tho' mentioned to be by Articles, pet 
ſtrittly ſpeaking, thoſe Articles amounted to a Covenant to 
ſtand ſeiſed; and the Settlement made in 1692, being in 
Execution of that Covenant, and acqufeſced under ever ſince 
it was made, muſt now be taken as a full and entire Execu⸗ 
tion of that Covenant ; and tho' the Father could not be 
compelled by a Court of Equity to make the Defendant Te- 
nant for Life, who by the firſt Settlement was Tenant in 
Tail; pet the Father having of his own Accod, and with the 
Conſent of the Truſtees made this Settlement; and no Ob⸗ 
jectton made fo it during his Life, the Defendant ſhall not be 
admitted to ſay; tis not good, it not cozreſponding with the 
Proviſo in the firſt Settlement. 5 

This fs not like the Cale of Wakely verſut Wakely, where 
the Father, on his Jntermarriage, &c. articled to cotivey his 
Eſtate to the Uſe of himſelk and his Tilke fo2 Life, Remainder 
to the Heirs of their two Bodies, and afterwatds he had Tfſic 
a Son, who coming of Age, the Father by his Laft (U1il, 
which he mentioned to be in Execution of the Articles, de- 
viſed the Eſtate to his Son for Life, Remainder to his fir 
any every other Son, &c. in Tail Male, with ſeveral Re- 
matnders over, and afterwards the Son bzought his Bill fi 
this Court to be relieved againſt this Deviſe, it not cozre⸗ 
ſponding with the Articles; and the Court declared, that tho 
by the Equity of the Articles the Son ſhouid be Tenant in 
Tail; and if he had ſued in this Court to compel the Father 
to an Execution of the ſaid Articles, the Court would hade 
decreed an Effate-tail to him; yet, ik the Father, by the 
Conſent and Appzobation of the Truftees had made ſuch a 
Settlement, this Court would never ſet it aſide. 

But in that Caſe the Father had done it by his Laſt Till, 
without the Conſent of the Truſtees, and without the Con- 
ſent of the Son, who was then of Age; and by that Means 
the Son having no Power to make a Jointure, 02 any 
Charge on the Lands to make Pꝛoviſion fo2 yotinger Chil⸗ 
dzen, that Deviſe was ſet aſide. 

But in the p2incipal Caſe, the Settlement in 1692, was 


made. by the Conſent of the Truſtees fn the firſt Settlement, 
I which 
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which is therefoze good, and a full Execution of the Cove: 
nant in that Settlement. | 

And lo is Matthews's Caſe, who by his Father's Marriage. 
Articles, was made Tenant in Tail ; but ſometime afterwards 
the Father made a Settlement ty which Matthews was made 
Tenant for Life, with a Power to ſettle a Jointure of 600 1. 
a Pear on any Woman he ſhould marry ; and being about ta 
marry, it was the Opinion of ſeveral eminent Lawyers he conld 
make no greaterJointure ; fo2 tho he was Tenant in Tail by the 
Articles, and if it reſted there, he might have made what 
Jointutre he thought fit; yet being Tenant for Life by a ſubſe- 
quent Settlement varying from the Articles, he could not make 
the Jointure beyond 600 I. per ann. and thereupon he applyed 


to the Parliament, and obtained an Act to make up the Join- 


ture 10001. per annum, but that his Eſtate in Poſſeſſion, 
and all the Remainders over ſhould continue as befoze. 

Next the Counſel fo2 the Plaintiff cited the Caſe of Burton 
verſus Haſtings fn this Court, which was thus, (viz.) By the 
Marriage-Articles the TUife's Eſtate was to be ſettled on 
the husband and Nike, and on the Heirs of their two Bodies ta 
be begotten ; and afterwards it was ſettled to the Uſe of the 
PHusband and Aike during their Lives, Remainder to the 
firſt, and every other Son of the Husband in Tail Male, 
Remainder to the Heirs of the Body of the Wife; they had no 
Son, and but one Daughter. the Husband died, and his 
CUidow married again, and then the Hugband and CTlike 
joined in a Fine, and ſettled the Eſtate to other Ces; 
thereupon the Daughter erhibited her Bill, and pꝛaped Relief 
on the Articles, becauſe by the Equity thereof, the Husband 
and TUife ought to be but Tenants for Life, and the (ub- 
ſequent Settlement could not enlarge the Eſtate of the Mike 
to an Eſtate-Tail general, (viz.) To her and the Heirs of her 
Body; but ſhe had no Relief, the Lord Chancellor Cowper de- 
claring he could not relteve againſt the Settlement, though 
if it reſted on the Articles without any Settlement made, he 


would have decreed, that the Articles ſhould be carried into 


Execution. 

It was farther inſiſted fo2 the Plaintiff, that he was pꝛoper 
in this Application, and had Reaſon to pzay the Aid of this 
Court ; and fo2 that Purpoſe a Caſe was cited between Sir 
Richard Mead and the Lord Kerry, which was thus, (viz.) 
The late Lord Kerry, in Conſideration of a Yatriage and a 
Marriage⸗Poztion, ſettled his Eſtate to the Uſe of Himſelf 
to? Life, then to Truſtees to pꝛeſerve contingent Re- 

8 2 mainders, 
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Male, &c. and befoze he had any Jfſue, he bor amed Money 
of the Pisintiff, ond foztſecuting the) Repapmeut thereof with 
Intereſt, he epied a Fine, &c. And upon a ſpecial Aerdfct 
Found in -the Cauſe, the Mueſtien was, if the Charge was 
good againſt the preſent Lord, fonthat on his Fathers Levy- 
ing the Eine, the Eruſtees did not enter to pꝛeſer ve the con- 
tingent Remainders; ſo that tis very paper thatithe Plain- 
tiff in the paincipal C ade: ſhould came into this Court to com- 
pel the Truſtses to enter, in oer to pꝛeſerve the contingent 
Remainpers, eſpecially;ſince:the Blaintiff is a JPurchaſerun- 
der the Setelement made Anno 1692. .f02 that bis Father 
zuho made that Settlement. had thereby abainged his Power 
of charging the Eſtate with 40001. per ann. Which by the 
Settlement made Anno 1673. be had awer to dn. 

Every — Man hath a Bight to come into this 
Court, and map the Kid thereof to compel Perſons to.baing 
in the Deeds, and Euldences relating to the Eſtate; hut this 
is a Bill of the firſt Impꝛeſſion as to the ]Pzoper for the Tru- 
ſees to enter to preſerve contingent Remainders, foꝛ their Ci. 
tie is mesriy at Law; neither doth it appear in the Cauſe, 
that the Truſtees refuſed to enter. 

Now it chis Cale is cenſidered upan the Deed made Anno 
1673. the Deſeudant is Tenant in Tail af the Lands thereby 
ſettled; hut the Deed made 1692. of the new purchaſed 
Lands ag ipkeaned to be a Family Settlement, and à full Ex- 
ecution of the Covenant in the Deed made 1673. by which 
Deed the Dekendant being made Tenant for Life, he ſhall 
not be at Liberty to inceumber any Part of the Lands there: 
9 bis Father ; therefoze the Decree was fo2 the 

aintick. 5 

And in pionouncing this Decree, the Lord Chancellor 
ſaid, that where a Settlement is made by the Father, oz other 
lineal Ance02, in Conſideration of the Marriage of his Son, 
in ſych Cafe all the Remainders limited to his Childzen and 
their Poſterity are within the Conſideration of that Settlement, 
but when tis made by a Bꝛother oz any other collateral Jnce- 
Fer on his Jntermarriage, there after the Limitations to his 
own Jſſye, all the Remainders limited to his collateral Kin: 
Hed are voluntary, and not within the Con{ideration of the 
Marriage-Settlement, | | 
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| Southwell werſus Lord Limrick. 


Tuls uus a Bill to redeem ia Moꝛtgage made Anno 
1636. and upon a Motion foz Publication of the De⸗ — 4 
CIO 
| ES CT Wenn SORT US te Defon- 
Bene eſſe on a Conttniffivn'fozmerly iMied to examine UWitne: dan had pur 
in his An- 
ſwer, or If: 
ſue joined. 


* Hardres 


politions, the Queſtion was, CUherher a Depoſition taken de 


kes, and taken bekoze the Deferdinit had anſwered, oz Iſſue 
joined in thut Caute, ſhould be now read at the Heating ok this 
Catiſe, and accoding to the Reſolution in“ Brown's Caſe ſt 


'ought not. 


he Cale was thus, 1. Upon a Bill in the Exchequer to 
pꝛeſerve the'Teſtimony of 'Witneffes, one I. S. being a(Uit- 
nels, and fick, was upon Hearing of Counſel-on both Sides, 
and by Ozder ok Court, examined de Bene eſſe on the Part 
'of the Dekendunt; akrerwurds on the 28th of November, the 
Anſwer came in, und the Witneſs died on the rgch of De- 
vember following, and bp 'the Opintdn dk all the Judges, ic 


mas held, that his Depoſition could not be read in Ebidence 


at a Trial in Law, in Ejedment, becauſe it was taken be- 
fore Iſſue jorned, ald he {fved long enough after the Anſwer 
came in to be bramined za chief. 

Where there is 119 Deſault in the Dekendant, a Depoſitt- 
on taken de Bene eſſe on Behalf of the Plaintiff, and the 
Witnefs dying toon ufter uch Depoſition taken, ft ſhall not 
be read; but ia the principal Case that Reaſon fails, fo? the 
Plafritiff was kept otft'of The Ancwer bh the Defendant, fo2 a- 
bove two Prars by Pyivifege of Parliament, and other De- 
lays z and the Commiſſion to examine in Chief was taken 
out in July laſt, and by Affidavits made in this Cauſe, it ap- 
peats, that this Witneſs who was examined de Bene eſſe was 
on the 15th Day of June (befoze the ſuing out any Com miſſi⸗ 
on) ſtruck blind, and loſt the Uſe of her Memozp, and ſoon 
after died; but tif ſhe had lived, ſhe could not have been exa- 
mined fo2 the Reaſon befoze-mentioned; therefoze as this 
Delay was occaſioned by the Defendant, it was inſiſted, that 


this Depoſition taken de Bene eſſe might be read at the Hear: For the De- 


Depoſi tiong 
taken de 


315. 


ing this Cauſe, and publiſhed with the reſt ok the Depg: fendant. 


ſitions. | 
Jt was ſaid on the other Side, and admitted to be true, 
that where the Delap is made by a Defendant, ſo that a UUit- 
neſs cannot be examined in chief, he either loſing his Me. 
mo2y, 02 dying befoze he can be examined in chief ; in 2 
ale, 
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Caſe his Depoſitions taken de Bene eſſe may be read; but if 
the Delay is on both Sides, they ſhall never be read againſt 
the Dekendant, becauſe he loſes the Benefit of croſs ex- 
amining the CUitneſſes, 

Mow in this Caſe there was a greater Delay made by the 
Plaintiff, than by the Defendant, fo2 the Bill was filed a⸗ 


- gainſt him, whilſt he was in Italy and Spain, in his Travels, 


and as ſoon as he returned in December, &c. he put in his 
Anſwer, which was filed 10 February following ; and from 
that Time to the 28th of April, which is about 8 Tleeks, 


the Plaintiff did not think fit to reply; but as ſoon as his 


Replication came in, the Defendant rejoined, and on the ſe- 
cond of June, gave Commiſſioners Names to the Clerk of 


the other Side; but the Plaintiff did not join in CorhmiM- 
on till the 28th Day of the ſame Wonth, ſo that the greate 


eſt Delap was on his Side. 1 
So where the Mother was examined de Bene eſſe, and li- 


ved 8 Months after,-in which Time the might have been er⸗ 
amined in chief, but ſhe died without being eramined, it was 


held, that her Depoſitions de Bene eſſe ſhould not be read in 


Evidence. 


At the lawe Time it was moved, that the Publication of 
Depolitions in perpetuam Rei memoriam might paſs, and 
they might be read on the Hearing this Cauſe, the Mitnel⸗ 
ſes being ſince dead. 

'Tis the Mok of another Day, to determine whether 
thoſe Depoſitions may be read in Evidence oz not; therefoze 
no Opinion was given as to that Matter, but it was ozdered 
that Publication ould paſs, and that if the Plaintiff thought 
fit, he might make this Dbjection in pꝛoper Time, 
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Morgan verſus Dillon, before the Lord Chancellor 
Weſt in Ireland. 


Arthur Shean, removed from the Defendant Dil- ,@1 x6... 
lon, and to be delivered to the Plaintiff, oz to co his three 
ſome other Perſon whom the Court ſhould ap- Deters 
point; the Caſe was thus: . 
V Sir Arthur Shean being leiſed of a conſiderable real E- then by a 
fate, aud being likewiſe poſſeſſed of a great perſonal Effate, Jen e. 
married the Plaintiff Morgan's Daughter, by whom he had bis wit, if 
Iſſue thtee Childzen; and being advanced in Yeats, and his bis three 
Wife a young Woman, he deviſcd his real Eftate to his 4 
thire Daughters, and their Heirs, and by his CUill appointed withourlue, 
bis TUaife to be their Guardian; and he deviſed 100 J. per An- ——_— her 
num to each of them during their Jnfancy, fo2 their Bainte- his Children, 
nance ; and two Parts of all his perſonal Eſtate to his ſajy zd died; 
thꝛee Childzen, and the third Part to his Mike. hays 
About thzce Hours befoze his Death, the laid Sir Arthur Guardian- 
Shean made a Codicil by which he confirmed his Will, but de. Þip vas fe. 
viſed his real Eſtate over to his CUife, in Caſe his thꝛee Chtl: v4 toda 
d2en (ſhould die without Jflue of their Bodies, and ſoon after 
died; and about ſix Months after his Death his CUlidow mar- 
ried the Defendant Dillon. 
In the Argument of this Caſe there were two Points ve- 


ry well debated, which, tho' in Ireland, pet ſeem very uſeful 
to expiain the Law concerning Guardians. 
(I.) (he: 


LL]: a Petition to have the thꝛee Children of Sir 1 


ver "es 
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1 Dom. 270, 


For the De- 
fendant. 
* 1: Car. 2. 


cap. 24. 


(I.) Whether this Lady, who was a teſtamentary Guar- 
dian, was removable by the Lord Chancellor. 

(2.) Mhether her Marriage with the Defendant Dillon is 
ſuch an 2# which will amount ta a Beach of that Truſt 
repoſed in her by the Teſtato2; ſa as to tender her incapa⸗ 
ble of ſuch Truſt, and to be removed by this Court on Ac- 
count of the Marriage, and the Remainder limited to her 
in Fee on the Death of the three Children, without Iſſue. 


() As to the firſt Point, it was argued fo2 the Plaintiff, 
that this Lady being to enjoy the Effate on the Death of theſe 
Childzen, without Jſſue, it would be dangerous to continue her 
in the Guardianſhip, eſpecially ſince ſhe is married to a poung 
Gentleman, who, in her Right will be Guardian to them; 
and whoſe Childzen by her will be entitled to inherit this Re- 


mainder; therefoze tis certainly in the Power of this Court 


to remove a teſtamentary Guardian in Cales of ſuch unkoze⸗ 
ſeen Accidents. | Ow 

The Civil Law (which the Teſtato2 undeſtood very well) 
ought to be the Rule in this Caſe; now, by that Law, if the 
Mother of Jnfants marry a ſecond pusband, the Education 


of her Childzen may be taken from her. 


It was argued fo2 the Defendant, that this Lady being a 
teſtamentary Guardian, accoming to * the Statute 12 Car. 2. 
by which tis enacted, That the Parent of a Child under Age, 
and not married, may by Deed or Will diſpoſe the Cuſtody 
of ſuch Child, for and during ſuch Time as the Child ſhall 
remain an Infant, or for any leſſer Time to any Perſon, other 
than a Popiſh Recuſant; and that ſuch Diſpoſition ſhall be 
good againſt any Perſon claiming the Cuſtody of the Child 
as Guardian in Socage, or otherwiſe z and that the Perſon to 
whom 'tis diſpoſed may maintain an Action of Raviſhment of 
Ward or Treſpaſs, againſt any other who ſhall wrongfully 
take away or detain ſuch Child, for the Recovery of the 
Child, and ſhall recover Damages for the Uſe of the Child. 

And the Perſon to whom tis diſpoſed ſhall, and may take 
into his Cuſtody, the Profits of all the Infants Lands, and the 
Management of his perſonal Eſtate till his Age of twenty-one 
Years, or any leſſer Time, according to ſuch Diſpoſition, and 
may bring Actions in Relation thereunto, as by Law a Guar- 
dian in common Socage might do. | 

That this Court could not remove ſuch Guardian, unleſs 
guilty of ſome Misdemeanoz, which might render her = 

3 pable 
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pable of perfozming the Truſt repoſed in her; and as to the 
Objection, that her (ſecond Marriage will make her incapable, 
'tis pꝛobable it may be (o by the Civil Law, which will not 
hold in this Caſe, becauſe this Lady was appointed Guardian 
by the Ulill of the Father of theſe Childzen, and by Girtue 
ok a Statute which gave him Power ſo to do; and the Te- 
ſtato2, at the Time of Making his Till. ſaw all the Incon⸗ 
veniencies which are now ſuggeſted in Behalf of the ]latn- 
tiff; fo he muſt neceſſarily pꝛeſume this Guardian being very 
young, would marry again; no2 can the Pꝛeſumptions ok ill 
Nature, oz deſtroying the Inkants be applied to a Mother, 
as they might to another, who is next of Kin, becauſe it 
muſt be pꝛeſumed, that whatever Parents can get will be foz 
the Benefit of their own Childzen. 

Now, ſince the Teſtato2 hath by this Appointment in his 
Will, adjudged the Mother to be a p2oper Perſon to be in⸗ 
truſted with the Education of her own Childzen, a Court of 

Equity will not bzeak thꝛo ſuch a TUill, fo2 that would be to 
make a new (ill after the Death of the Teſtatoz. 

Jt would likewiſe. be a B2eaking thꝛa' that Power which 
the Subjeck hath purchaſed at a great Rate, and that is by 
ſettling a perpetual Revenue .of Tonnage and Poundage on 
the Crown, in Conſideration of Taking away the Court of 
Wards and Liveries, and turning all the old Tenures fats 
free and common Socage, and ta pzevent Dilputes which 
might be made, by diſpoſing by Mill, oz otherwiſe, Lands 
held in Koights-Service, giving Men Power to diſpoſe the 
Cuſtody of their Children, duting their Binozity, which is 
a Pꝛivilege that cannot be taken from them ſince the Baking 
that Statute, which is plainly implied by the Tos of the 

| Statute it ſelf; fo2 Power given to Parents to diſpoſe their 
Childzen to any Perſon, except to Popiſh Recuſants, is an 


| 
. Jmplication, that any other Perſon who is appointed to be 
7 Guardian by Uirtue of this Statute, cannot be removed by 


Cis true, where there is a Guardian by the Common Law, 3 Satk. 135 
> a Court of Equity may interpoſe ; but where by the Statute, * — 
> it cannot; as fo2 Inſtance; the Teſtato? deviſed the Ouar- 235. F 
Q dianſhip of his Son to his Yother-in-Law, and died; after: 
| wards the Tlidow married a Servant, and being pooz, the 
b Uncle of the Child got the Poſſeſſion of the Jnfant, and ſent 

him beyond Sea; but the Court ozdered him to reſtoze the 
3 Child to the Guardian, fo? that thep could neither remove 


„ the Child 02 the Guardian, but — mate her give Secu⸗ 
e rity 


— 
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2 not to marrp the Inkant, without firſt acquainting the 
burt. 

And as a Guardian is not removable, ſo the Guardianſhip 
is not aſſignable, neither ſhall it go to the Erecuto2 02 Ad- 
miniſtrato2 of the Guardian, becauſe tis a perſonal Truſt re- 
yr in bim, and therefoze not to be determined, but by his 
Death. | 

(2.) As to the (ſecond Point it was argued, that the Mar⸗ 


riage of this Guardian did not make her incapable of the 


Ouardianſhip, becauſe (as it hath been already obſerved) it is 
a perſonal Truſt repoſed in her, and the Marriage cannot be 
an Aſſignment thereof, becauſe it runs in perſonal ]zivity ; 


- and therefoze it cannot be foxfeited by the Attainder oz other 


Misdemeanoz of the Hugband; tis like the Caſe where a 
Feme Sole was made Truſtee, oz where ſhe hath Goods as 
Executrix 02-Adminiſtratrixr, her Marriage is no Reaſon to 


remove her from ſuch Truſt oz Executozlhip. 


Now, if the Deviſe of the Guardianſhip to this Lady ſhould 
be vo d, the Maintenance deviſed to her Childzen would like- 
wile be void, and then ſhe would be Guardian to theſe Chil- 
dzen by Nature, and certainly her Marriage, without ſome 
other Default, would not have determined ſuch Guardianſhip; 
and there cannot be any convincing Reaſon why it ſhould be 
determined by her Marriage, now ſhe is a teſtamentary 
Guardian, than it would have been if ſhe Had been a Guar- 
dian at Common Law ;.fo2 the Deviſe of the Remainder in 
Fee to her cannot be any Objeition upon this Statute; fo2 at 
Common Law, the Lord as Guardian in Chivalry, would 
have the Wardſhip of the Body and the Lands; tho' if the 
Tard had died without Heirs, he was to have his Lands by 
Eſcheat, in which Caſe it cannot be denied but the Lozd was 
to have (ſome Benefit by the Death of the CUard, as the 
Guardian is to have in the pzincipal Cale, if her Chtldzen 
ſhould all die without Iſſue. | 

The Limitation of ſuch a Remainder to a Guardian would 
have been no Objection at Common Law to remove her from 
the Guardianſhip, fo2 if it Could, it muſt ariſe from a Pꝛe⸗ 
ſumption, that the Guardian may deſtroy the Child; but 
in this Cale neither the Teſtatoz, nos any other Perſon 
could, 02 can pꝛeſume that the Mother would deſtroy her own 
Childzen ; but any Man might imagine ſhe would marry a- 
gain, being young and in the Pꝛime of her Pouth, 

Now, the Reaſon of Removing a Guardian at Common 
Law is, becauſe the Guardianſhip might be caſt on one who — 

* | ; Wozt 


„ woe FIR * n adi. 
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wozth nothing, 02 on an [deot o: Madman; and therefoze it 
was reaſonable that this Court ſhould interpoſe and grant 
Relief to the Jnfant by appointing a Guardian who might 
educate him ſuitable to his Degree and Quality; and this 
Statute was intended to remedy thoſe Inconveniencies by gt- 
ving the Parents Power to aſcertain the Perſon, and ts 
appoint ſuch a Perſon to be Guardian to their Childzen in 
whom they could beſt repoſe that Truſt, which Appointment 
is not like a bare Power, but tis coupled with the greateſt 
Intereſt which a Parent hath in his -Childzen ; therefoze ſuch 
a Guardian is not to be removed by this Court. | 


There are two Points in this Caſe. Curia 


(i.) Whether this Court can remove a teſtamentary 
Guardfan. | 

(2.) As this Caſe is circumſtanced, Whether there is a 
ſufficient Foundation fo2 this Court to remove thoſe Chil⸗ 
d2en from the Cuſtody of the Oefendants, if they are re: 
moveable at all. | 


At Common Law bekoze the Statute 32 H. 8. by which the 32 8. 5. 
Court of Wards and Liveries was creed, the Lozd Chan- ©? 4* 
cello: was the ſole Judge of Wardſhips, but with this Diffe- 
rence, that where thep were lucrative to the Crown, there 
the Lord Treaſurer actcd, who had o concurrent Jurisdiction 
with the Chancellor; but where Wardſhips were not lucrative 
to the Crown, but onlp fo2 the Benefit of the Ward, there 
the Chancellor alone had the Diſpoſition and Management 
of the Tard; therefoze as the Law now ſtands, the Onera 
feudorum being extinct, and the Court of Wards aboliſhed, 
and all the old Tenures being turned into free and common — = 
Soccage, all Wardſhips which are beneficial fo2 the Wards 3% . 
muſt return to this Court, as to their oziginal Fountain. 

Tis true, there were ſome Statutes which altered the 

Common Law as to the Perſons of Wards; as fo2 In⸗ 
ſtance; a Guardian in Socage, or in Chivalry, had the Cu- 
ſtody of the Perlon at Common Law; but by the Statute of 
* Ed. 6. it appears, that che Father.of any Maid or Woman- * 4 & 5 F. 
Child unmarried, and within the Age of fixteen, might by 5 <P: 8. 
his laſt Will and Teſtament, or by any other Act in his Life- 
time, appoint, aſſign, bequeath, give, or grant the Order, 
Keeping, Education, or Government of ſuch Maid, or Wo- 
man- Child, but not of the Males. pꝛobably, becauſe the Fee 
males are moze expoſcd to Contingencies than the other. 

2 That 


Term. Paſch. 11 Georgii, in Canc. 


1 Lev. 162. 
Biſhop of 
Carliſle ver. 


Wells. 


That Statute related only to the Perſons ok Inkants, but 
the Statute of + Wills relates to their Lands; fo; whereas 
bekoze that Statute a Guardian in Socage had the Cuſtody 
both of the [Perſon and Lands of the Tard; now by that 
Statute, the Father had Power by his laſt Mill and Teſta- 
ment, 02 by any A# lawfully executed fn his Life-ttme, to 
diſpoſe all his Lands held in Socage at his Free Mill and 
Pleaſure. | 

And by Virtue of that Act, Fathers did uſually deviſe their 
Socage Lands by Mill to ſome Perſons in Truſt, fo2 the 
Heir during his Jnfancy; and by this Means the Guardian 
in Socage perceiving there was no Benefit to be had by the 
Guardianſhip very often declined it; ſo that the Heir was 
without any Guardian, which being a very great Jnconvent- 
ency was intended to be remedied by the afozeſatd Statute 12 
Car. 2. which gave the Father a Power either by Deed. 02 
ill, to appoint a Guardian; but this was only as to the 
Modus habendi, fo; it gave the Guardian (thus appointed) no 
new Authozity, which he had not bekoze; it doth not deſcribe 
his Power, but explain its Pꝛevalencp againſt Guardians in 
Socage, who were the next of Kin, to whom the Jnheritance 
could not deſcend, and who claimed the Guardianſhip befoze 
this Statute was made. 

The Spiritual Court might appoint a Guardfan to an In⸗ 
fant, who had only a perſonal Eſtate, but where he hath ſuch 
an Eſtate, and alſo Lands, ſuch an Appointment is votd; 
this Court might likewiſe appoint a Guardian, where there 
was not a rightful one befoze, and even where there was a 
Real, as well as a Perſonal Eſtate; and could remove ſuch 
Guardian, though made by the Appointment of this Court, 
if he afterwards became not fit oz impzoper to be a Guardi- 
an; but a rightful Guardian was not removeable ad libitum, 
as Guardians appointed by this Court, oz by the Spiritual 
Court might. | | 

A Statute Guardian map be likewiſe removed fo2 a juſt 
Cauſe, and foz2 this there is a plain Authozity in Sid. 424. 
which was but nine Years after the Making the Statute ; and 
contempozary Expoſitions have been always thought the beſt 
Method of explaining the Meaning of Statutes; now in that 
Caſe, it was held, that a Statute Guardian might be removed, 
which ſhews, that it hath been admitted even in a Court of 
Common Law, that a teſtamentary Guardian ts under the 
Control and Jnſpetfon of a Court of Equity, as Superin⸗ 


2 Chan. Ca- tendent of all Guardianſhips ; and in the Caſe of Foſter verſus 


ſes 237. 


4 | Denny, 
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Denny, this Court ozdered a Guardian to give Bail; and if 
fuch an Ozder is good, it may compel him to do any other 
Act which may be thought neceſſary ko; the Benefit of the 


Inkant. 
At Common Law there were four Sorts of Guardians, and 


every one of them removeable, (1.) There was a Guardian 
by Nature, and this was the Father who is the Root out of 
which all other Guardfans ſ(pzing; and there are Inſtances, 


where the * Father hath been removed from the Guardiaiiſip ; 


of his Child, 02 hath been compelled to give Security koz the 
Benefit of the Inkant; and if ſo, then certainly a derivative 
Guardian map be removed, fo2 he can have no greater [I2tvf- 
lege 02 Immunity than a primitive and oziginal Guardian from 
whom he is derived, 

And even a Guardian in Chivalry, who at Common Law 
had the Wardſhip both of the Body and Lands of the Matd, 
might be removed by this Court fo2 any Misbehaviour 02 ill 
Uſage of the Perſon of the Mard, becauſe a Guardian never 
had any Jntereſt in the Body of an Inkant, but fo2 the Be- 
nefit of ſuch Inkant; and whenever he miſuſed that Intereſt, 
this Court could remove the Perſon out of his Cuſtody ; tis 
true as far as ſuch CUlardſhips were lucrative, the Guardians 
as they had an Jntereſt by the Law, did enjoy the ſame 
without the Jnterpoſition of this Court, 

There was likewiſe at Common Law a Guardian in So- 
cage, which was purely fo2 the Benefit of the Infant, and ac⸗ 
countable to him, and removeable by this Court upon any 
Misbehavtout, oz obliged to give ſuch Security to account 
as the Court thought pzoper; there was alſo a Guardian by 
Nurture, and this was the Mother, and ſhe was remove- 
able as the Father, and koz the ſame Cauſe, and fo was a 
teſtamentary Guardian. 

The next Queſtion may be, Mhether there are Gꝛounds 
in the preſent Caſe to remove this teſtamentary Guardian. 

Now as to that Matter, it hath been rightly obſerved at 
the Bar, that this Petition is bzought quia timent+ but in 
this Cale, as well as at Common Law, there is a Ditfe⸗ 
rence between a (Uardſhip as it wozks upon the Per ſon of 


the (Uard, and as it wozks on his Eſtate; fo2 that which 


operates on the Perſon, muſt be helped by anticipating the E: 
vil, and in ſuch Caſe a Remedy is to be ſought quia timent; 
for there can be no Reparation ex poſt facto, but as it ope- 
rates on the Eſtates of the Uards, a Reparation may be 
made, and an Application is pꝛoper in this Court es poſt facto; 
_ nay, that is the only Time fo2 that Purpoſe; as _— 
| Tbe 


* Hardres 
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The * Father of an Jufant being indebted to the Defendant, 
granted the Guardianſhip of his Childzen to him (the Deken⸗ 
dant) with a Covenant in the Deed not to redoke it; the Bill 
was to bung the Guardian to Account, and to remove him; 
but becatiſe there was a juſt Debt due from the Father to the 
Guardian, the Court would not reſtrain him from receiving 
the Rents of the Jnfant's Eſtate, but only from abuſing his 


Perſon. 


Now, ik this Court can interpole in any Cale, where there 


is a teſtamentary Guardian, why not in this, if 'tis thought 
neceſſary ſa to do? The Pꝛopoſition is general; either a Guar- 
dian can, oz cannot be removed at all ; that he cannot is 
falſe, if he can in any one Caſe ; and that it can in ſome Caſes 
hath been already p2oved by the Authozities. cited; therefore 
it may be done in this Cale. 

Tis true, here is a Remainder limited to the Mother, and 
it muſt be admitted, that at Common Law this was a good 
Objcction to remove a Guardian in Socage, upon a Pꝛelump⸗ 
tion, that ſuch a Guardian who was the nert of Kin might de⸗ 
ſtroy the TUard; but ſuch a Pꝛeſumption could never pꝛevail 
in the Caſe where a Parent was Guardian; fo2 it would be a 
monſtrous Dꝛeſumption, that a Man ſhould deſtroy his own 
Child to inherit his Eſtate ;- neither can the CUant of good 
Nature be pꝛeſumed in this Lady towards her own Childzen, 


lo as fo? any Man to imagine ſhe could be guilty of ſuch an AF, 


But ſhe is married, and under the Control of her Husband 
who in her Right will be Guardian, and his Childzen by her will 
inherit thoſe Lands, if the Childzen by her firſt Husband ſhould 
die without Iſſue; and how can the other ſhew her Affection 
02 good Mature to thoſe Childzen who hath nothing fo2 them, 
but what is under the Power and Control of her Husband, 
and who in Reality is Huardian, which certainly is going out 
of the Mul, and what the Teſtatoz never intended. 

Thcrefoze it was decrecd, that thoſe Childzen ſhould be re- 
moved from the Mother their Guardian, and that the Court 
would appoint ſome. p2zopcr Perſon amongſt their Relations 
to receive them; but that the Mother ſhould be at Liberty to 
ſce them as often as ſhe would, and as to the Guardianſhip of 
the Lands, there was no Decree made, becauſe there was an- 
other Bill depending as to that Matter, but the Chancelloz 
declared, that a Perſon bzed to Hardſhip and Penurp, and 
who afterwatds makes his own Fo2tune, and keeps it, is 


moze likely to deal fairly with Infants, than one bozn to an 


Eſtate, and who becomes neceſſitous by ſquandzing tt away; 
+472 | {02 


Term. Paſch. 11 Georgii, in Canc. 143 


fo2 ſuch Perſons rarely retrieve their Foztunes, but ate al- 
ways neceſſitous, 


Webber werſus The Earl of Montrath. 


Enant in Tail (Remainder in Tail to the Oefendant) 1f there was 
made a Leaſe fo ninety:nine Pears, determinable on neee 
thee Lives, with a Covenant that the Leſſee ſhould renew, 2,..;4e, in 
&c. and afterwards he moztgaged the Lands to T. S. in Fee, 22 to ſuf- 
who aſſigned the Yoztgage to one Flower. — — 
Akterwards the Leaſe fo2 Lives (which was p2io2 to the very; yer af- 
Moz2tgage) being determined, the (aid Tenant in Tail made * 
a new Leaſe to the now ]laintiff, purſuant to the Covenant mal be pre- 
in the firſt Leaſe, and then he and the Aſſignee of the Mozt: ſumed, chat 
gagee joined in a Conveyance of the Equity of Redemption Sa. 

to one Alcock, tn ozder to make him a Tenant to the Præcipe; 
and thereupon a Common Recovery was ſuffered, in which 
the Tenant in Tail was vouched, and he vouched over the 
common Gouchee, and ſoon after died without Iſſuc. 

Then the Defendant, the Earl of Montrath, got this 2Yozt- 
gage to be aſſigned to one Geering, in Truſt fo2 himſelf, and 
bzought an Ejectment on a double Demiſe by him and the 
ſatd Geering ; and thereupon the Plaintiff exhibited this Bill 
to ſtay the Pꝛoceedings at Law, and having got an Jajunc- 
tion, a Motion was made to diſſolve it upon Coming in of 
the Anſwer ; but the Counſel fo2 the Plaintiff inſiſted, that 
it might be continued on the Equity confeſſed in the Anſwer, 
it appearing that the Aſſignee of the Mortgagee did join with 
the Tenant in Tail in the Conveyance to Alcock, to make 
him a legal Tenant to the Præcipe; and tho it was objected, 
that this Remainder to the Dekendant could not be barred, 
becauſe there was no legal Tenant to the Præcipe; yet it was 
inſiſted fo2 the Plaintiff, that this Kecovery being ſuffered 
in the Pear 1702, which was now moze than twenty-thzee 
Years paſt; if he could not ſhew that there was a legal Te- 
nant to the Præcipe, it muſt be pꝛeſumed in his Favour (as a 
Purchaſer) that aftcr ſuch a Length of Time there was ſuch 
a legal Tenant. | 

And if this may be preſumed, then the Moztgagee, who is 
a Truſtee fo2 the Moztgagoz, and he joining with the“ Ce- The Nort- 
ſtui que Truſt in ſuffering this Recovery, it ſhall be a Bar to ©" 
all the Remainders; and this is pꝛoved by the Caſes cited in + - Chanc. 
the Margin, where it was held, that a T Recovery ſuffered Nep. 73. 


Vern. 13, 226, 
440. 


"Ry 
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by Ceſtui que Truſt in Tail barred the Jntail and all the Re- 
mainders, and that ſuch a Recovery ſhall have the ſame Effet 
in a Court of Equity, and bind the Truſt in the lame Man⸗ 
ner as it would the Eſtate in Law, in Cale he had the legal 
Eſtate in him; and as to a Fine it had never been doubted 
of late; and that even a Bargain and Sale enrolled by Ceſ- 
tui que Truſt of an Eſtate-tail ſhould bind the Iſſue, becauſe 
ſuch Truſt is not within the Statute de Donis. 

The Counſel fo2 the Defendant inſiſted, that the Plaintiff 
ought to give a Judgment at Law, with a Releaſe of Er⸗ 
tozs, otherwiſe the Jnjunfon ought not to be continued, foz 
that the Defendant being Tenant in Tail, it would be of 
ſome Advantage to him to have the legal Eſtate; ſo as he 
might dock the Jntail, and avoid all the Remainders over; 
and then the Plaintiff may have the Benefit of his Title in 
Equity, and make the moſt of it. 

None ok the Caſes cited at the Bar come up to the pze⸗ 
ſent Caſe, fo2 in all thoſe Caſes the Truſt covered the whole 
Eſtate of the Ceſtui que Truſt, as well as of thoſe in Remainder; 
tis true, the Caſe of * Basket and Peirce is ſomewhat like 
it, which was thus: fl. The Teſfato2 deviſed his Lands to 
Truſtees fo2 ninety nine Pears fo2 the Payment of his Debts; 
and if they did not act, then he deviſed the Lands to T. 8. 
and his Heirs in Truſt to pay his Debts, and afterwards to 
A. B. in Tail, Remainder in Tail to E. G. Afterwards A. B. 
who was the Ceſtui que Truſt in Tafl, levied a Fine, and 
died without Jſſue, and five Pears paſſed without any Claim; 
it was decreed, that this Fine and Monclaim barred the Re- 
mainder⸗Man in Tail, fo2 equitable Rights are bound by 
Fines as well as Actions and Titles at Law ; and tho' it was 
inſifted fo2 the Plaintiff in that Cale, that the Title of the 
Remainder⸗Man was not pet commenced, becauſe the Debts 
were not paid, and the Term koz ninetp nine Years was ſub⸗ 
ſiſting; and that the entire Eſfate at Law being in the Truſ: 
tee, he ought to have entered; and that it was againſt Eque- 
ty fo2 him to ſuffer the Ceſtui que Truſt to be barred by a Fine 
and Monclaim thzo' his Dekault; yet the Court was till of 
Opinion, that the Plaintiff was barred. | 

'Tis true, in the pzfncipal Cale the Moꝛtgagee in Fee was 
a Truſtce fo) the Moztgagoz, but he is only lo far a Truſtee 
as he derives under the Title of the Boztgago!, and hath 
no Relation to the Remainder over; and to (ay that the Re- 
mainder of a legal Eſtate ſoil be barrev by a Recovery ſuf- 
fered by a Ceſtui que Truſt of a particular Eſtate is going — 

3 ther 
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ther than ever that Point hath been carried; and ſeems to 
croſs the Intention of the Statute de Donis, fo2 by that Sta: 
tute this Remainder ts veſted, 

Belides, this Recovery was ſuffered by a Ceſtui que Truſt 
in Tail, which is but a particular Eſtate, who at that very 
Time had it in his Power to have the legal Eſtate, by pay- 
ing off the Moꝛtgage. 

Jt hath been objected, that there was no good Tenant to 
the Præcipe; but if there had not, it ought to be p2eſttmed 
that there was a good one after this Length of Time. 

Tis true, it induces a ſfrong Suſpicion, that the Defen- 
dant, who is the Remainder⸗Man, thought hiniſclf barred by 
this Recovery when he bzought the Ejectment, and declared 
on a double Demiſe, the one made by himſelf, and the other 
by the Affignee of the Yoztgagee, which Titles cannot ſtand 
together; fo? if his Remainder is good, his Title under the 
Mortgage is not; and tis plain, that the Plaintiff hath a 


Right to be relieved againſt any Right the Defendant can 


claim under the Moztgage; therefoze as to that a perpetual 
Injunction was decreed fo2 the Plaintiff; but as to the De- 
fendant's Title under the Remainder, a Trial at Law was 
directed, and after the Trial an Injunctton was odered till 
the Hearing this Cauſe, 
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Winter verſus Bermingham. 


TFT? Caſe, J Peter Brown being poſſeſſed of Landg 
tio a long Term, which he- enjoyed twenty-ſeven 


Pears, by his Laſt TUtil declared, that this Term 

was taken by him fn Truſt fo2 the Defendant Ber- 
mingham, to whom he deviſed the Remainder thereof uner: 
pfred, and declared that it was in Jurſuance of the ſaid 
Truſt, and ſoon afterwards dicd. 

Thereupon the Plaintiff erhibited a Bill in this Court, 
ſuggeſting, that both the Teſtatoz and the Defendant Ber- 
mingham were Papiſts, and conſequently by the Statute 
made againſt the Gzowth of Popery, were incapable to take 
this Tetm; and therefoze he being the next Pꝛoteſtant 
88 p2ayed that the Reſidue of the Term might be aſligned 

And in arguing this Caſe, it appearing that the Teſfatoz, 
Peter Brown, had enjoyed theſe Lands fo2 twenty-ſeven Years, 
and until the Time of his Death, the Court would not in⸗ 
tend this to be a Truſt, and therekoze decreed fo? the Plain⸗ 
tiff, with an Account of the Pꝛofits ſince the Filing the Bill. 

But it was inſiſted fo2 him, that the Account of the Pꝛo⸗ 


fits ſhould be from the Time this will took Effet, as it was 


reſolved in the Houſe of Lozds between Blake and Blake, 
(viz.) That a Papiſt muſt be accountable fo2 the Pꝛofits 


ſince the Time of the oziginal Purchaſe, = 
5 e 
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Sed per Curiam ; That Decree was made upon ſome er⸗ 
traodinary Circumſtances, but that the pzeſent Decree ſhould 
be accowding to the Pꝛecedents in this Court; and denied to 


give the Plaintiff Coſts, fo2 that it was Hardſhip enough koz 
him to loſe the Lands. 


Lords Commiſſioners Raymond and 
Gilbert. 


Boothby verſus Vernon. 


L PON a Bill in Chancery to ſet aſide a Conveyance 


Wherea Man 
ſhall be Te- 


which was obtained by Fraud, and koz a Reconvey- nant by the 


ance of the Eſtate, the Caſe was: 

. Sir Henry Boothby by his laſt TUill, deviſed the Lands 
in Queſtion to his Siſter * Anne Boothby for her Life, and that 
if ſhe married and had Iſſue Male of her Body living at the 
Time of her Death, then to ſuch Iſſue Male, and to his Heirs 
Males for ever; but if ſhe died, leaving no lſſue Male 
at the Time of her Death, then to Gore Boothby and his 
Heirs for ever. 

Sir Henry Boothby ſoon after making this Will, died, 
and the laid Anne, who was his Siſter and Heir, married 
with the Defendant Vernon, by whom ſhe had Tfſlue a 
Son and a Daughter; then Anne died, and afterwards 
the Daughter died, and the Son ſurvived, who afterwards 
died, and the Plaintiff Mr. Boothby is Heir at Law, both 
to the ſaid Teſtato2 and Anne; but the Defendant and one 
Young an Attozney, fraudulently obtained a Conveyance of 
this Eſtate, which was of the Ualue of 7001. per ann. in Con- 
ſideration only of 50 Guineas. 

Upon hearing the Cauſe befoze the Maſter of the Rolls, he 
decreed that the Defendant ſhould reconvey all his Right to 
the ſaid Lands to the Plaintiff, and that the Conveyance 
which he had thus obtained by Fraud, ſhould be cancelled 
and deſtroyed. 

And now upon a Rehearing befoze the Lows Commit: 
ſioners Raymond and Gilbert, it was inſiſted fo2 the Defen⸗ 
vant Mr. Vernon, that tho' he took this Conveyance, know- 
ing it to be fraudulently obtained by his Attozney, and ſo was 
guilty of imputattve Fraud; yet that cannot be any H20und 


to take away any Right from him, which he had befoze that 
u 2 Con⸗ 


Curteſy of 
England, or 
not. 


* She was 
his Heir at 
Law. 
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Conveyance was executed; and a Right he had, (viz.) to be 
Deviſe to Tenant for Life by the Curteſy of England, becauſe his (Uife 


9 was Cetſed of the Inheritance during the Coverture ; tis 
wainder to kłlie, it determined by her Death ; but 'tis not neceſſary the 


the Iſſue Eſtate ſhould continue after her Death, to make the Þusband 


OO Tenant by the Curteſy, if ſhe was leiled of the Inheritance 


to the Heirs In her Like⸗time, which by Poſſibility might have continued 


Male of attet her Death. 


Male, Re- | 
mainder over; ſhe had Iſſue a Son, who died in her Life-time, and then ſhe died, but ſhe be- 


ing Heir at Law to the Teſtator, the Reverſion in Fee deſcended on her; deereed that her 


Husband ſhall not be Tenant by the Curteſy. 


And of ſuch an Inheritance ſhe was ſeiſed befoze and af- 
ter the Marriage; fo? tho' ſhe had an expzeſs Eſtate fo; Life 
given to her by this Till, yet there was no immediate Re- 
mainder which poſſibly could veſt during her Like; but the 
Jnheritance was limited upon a contingent at her Death ; and 
therefoze ſhe being Heir at Law to the Teſfatoz, it muſt de- 
ſcend to her till the Contingency happen, ſo that ſhe was 
ſeiſed of the Inheritance ſubject to this Contingent; and tho 
that Inheritance vaniſhed at her Death, yet her Hus band 
ſhall be Tenant by the Curteſp. | 

But if not, yet he hath ſome other Rights to this Eſtate ; 
as fo2 Inſtance; his Son might take the Reverſion in Fee by 
Purchaſe under this Till; and if fo, then the Þeirs a 


parte paterna Will have a Title; but if the Son took by De- 


ſcent, tis otherwiſe ; and tis pꝛobable, the Defendant may 
have ſome other Demands which he map juſtly make to thoſe 
Lands; therefo2e tho' this Convepance was got by his Attoz⸗ 
ney by Fraud, and this may be a Fault in him by Impu⸗ 
tation; pet there is no Reaſon to oblige him to reconvey all 
bis Right to the Plaintiff. 

Therefoze the Fee deſcending on her, even befoze Che mar⸗ 
tfed, oꝛ had Iſue, and her Eſtate fo2 Life being not mer⸗ 
ged by the Deſcent of the Fee, her Pusband ſhall be Tenant 

* : Lev. 11. by the Curteſy, and ſo is the Caſe of * Plunkett werſas 

* Holmes, and Purefoy and Rogers, and my Lord Hale was 
of Opinion, that the Law was ſo clear in this Point, that 
he would not ſuffer it to be conteſted. 

So that this Decree being, that the Defendant ſhall re. 
convep generally without reſerving to him that Eſtate fo 
Life, which he had by the Curteſy, fo2 that Reaſon it ought 
to be reverſed. 


4 There 
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There is another Reaſon likewiſe why it ought to be 
reverſed, and that is, it being a Point of Law, TUhether 
the Dekendant is Tenant by the Curteſy, oz not, that Point 
ought not to be determined in a Court of Equity without a 
Trial at Law. 


Jt was inſiſted fo2 the Plaintiff, that a Reconveyance Econtra. 


was abſolutely neceſſary, becauſe the Plaintiff can never - 


recover (having canveyed the legal Eſtate to the Defendant) 
until he have a Reconveyance, and tis not ſufficient to ſet 
aſide the Deed as fraudulently obtained; fo2 if the Plain» 
tiff ſhould bzing his Aﬀton at Law, and the Dekendant 
Gould give this Deed in Evidence, it cannot be avoided by 
leading the Fraud, and giving that in Evidence, ſo that a 
Reconvepance being neceſſary, the Queſtton will be what Sozt 
of Conveyance. 

And certainly it muſt be a Reconvepance without reſer- 
ving any Eſtate fo2 Life to the Defendant as Tenant by 
the Curteſy ; fo2 though tis a Point in Law, CUhether he 
is (0-02 not; pet the Court who made this Decree did 
not determine it without referring it to the Court of Com- 
mon Pleas, koz the Opinion of the Judges of that Court, 
and they certified that he was not Tenant by the Curteſy; 
however, though tis a Point in Law, tis a Point incidently 
ariſing on a Cauſe p2oper fo2 the Jurisdicklon of a Court of 
Equity, and ſuch Points have often been determined in this 
Court. 

Now after a Queſtion in Law referred to the Opinion of 
the Judges, is by them certified to this Court, 'tis very un- 
uſual to ſpeak to it again upon the ſame Head ; fo2 if that 
ould be allowed, it would be in vain to refer Caſes in Law 
to the Judges fo2 their Opinion, and ro certify to this 
Court what the Law is. 

'Tis true in the great Caſe of the Duke of Norfolk, the 
L. Chancellor Finch decreed againſt the Opinion of the Jud⸗ 
ges, and fn the Caſe of Gore verſ#s Gore, the L. Chancellor 
Macklesfield did ozder the Point, certified by the Judges ta 
be ſpoke to again befoze himſelf, upon ſome Dillike of the 
Judges Certificate; and his Reaſon was, to give an Oppoz⸗ 
tunity, that the Matter might be finally determined by Ap- 
peal to the Houſe of Lozds but; the Parties agreed. 

Now as to the Point in Law, 'tis clear that the Wife 
had but an Eſtate for Life by this Deviſe, and that the Re- 
verſion in Fee deſcended on her; and then the Queſtion is, 
if that is ſuch an Eſtate in Poſſeſſion, that the Husband _ 


| 3 
130 Term. S. Trin. 11 Georgii, in Canc. 
Where the he Tenant by the Curteſy ; and it was argued, that it 
—_ de Was not, koz it muſt be executed in Poſleſſion, otherwiſe the 
| Tenant by Husband ſhall not be Tenant by the Curtely ; as where an 
| the Curteſy. Eſtate is given to two Siſters and the {zeirs of their Bo: 
dies, the Husdand of her who dies firſt, ſhall not be Tenant 
2 Roll. Abr. by the Curteſy, becauſe the Eſtate of the ſurviving Siſter 
3 intervenes. 
Mow here the Teſtatoz having deviſed an expzels 
Eſtate to his Siſter for Life, and limited contingent Re- 
mainders upon her Death, the Fee not being veſted in 
Poſſeſſion in any Body muſt remain in himſeif ; as where 
a Feoffment is made to T. S. fo2 Life, Remainder to 
the Right Heirs of W. S. in fuch Cale if Tenant ko: 
Life dies bekoze W. S. he who made the Feoffment, ſhall 
have the Fee; and it was the conſtant Rule, that where 
the Reverſion came to the Tenant fo? Life, by the ſame 
Conveyance, there the Eſtate fo2 Life was not merged ; 
but if it came by Operation of Law as by Oelcent, oz 
by any different Conveyance, there 'tis merged, and ſo are 
2 Cro. the Caſes of * Wood and Ingerſole, and Harriſon verſus 
Vent. Bell, &c. 
Upon the Death of the (Mike, the contingent Eſtate-Tail 
to her Iſſue began, (o that at that Time the Eſtate was to 
commence in Poſſeſſion, and be conſummate, becauſe her E- 
ſtate fo? Life, by which it was to be ſuppozred, was gone, ſo 
that the Inheritance being never veſted in her during her 
Life, fo2 that Reaſon her husband cannot be Tenant by the 
Curteſy. | | 
And to make this moze clear, the Intention of the Teſta- | 
to; is to be conſidered; now it doth not appear, that he 
had any Manner of Intention; that his Siſter ſhould have 
any Benefit of the Inheritance, if he had, then certainly he i 
having the whole Oominton over his Eſtate, and who could 0 
have molded it as he thought pzoper, would have ſhewed, that 0 
he intended ſhe ſhould have the Inheritance; but there is not { 
the leaſt Sign oz Badge of any (ſuch Intention; and if it t 
= 
1 
C 


Curia. 


ſhall be otherwiſe intended by Operation of Law, that would 

be an Injurp done to the Intention of the Teſtatoz, 
 CUhere-ever the Eſtate is to be determined by erp2eſs LI. 

mitation o: Condition upon the Death of the CUite, 


there the Husband ſhall not be Tenant by the Curteſy; a1 
as where an Eſtate ko; Life is limited to a (Uoman, Re⸗ d 
mainder to her firſf, and every other Son in Tail Male, bi 
Remainder to the Þeirg of her Body, Remainder to her £ 


a 1 | right 


Term. S. Trin. II Georgii, in Canc. 


151 


right Heirs; here tis plain, that ſhe is leiſed of the Jnhert- 
tance; pet if ſhe hath a Son, her Pusband fhall not be Je- 
nant by the Curteſy, becauſe the contingent Eſtate, which is 
to ariſe upon her Death intervenes between her Eſtate fo? 
Life and the Inheritance. 

Agreeable with the Cale bekoze⸗mentloned is the Pear⸗ 
Book 1 Ed. 3. 14, 15. which is Tenant ko; Life, Remainder 
in Fee, &c. The Tenant fo2 Life made a Leaſe to him in 


Remainder fo2 ſo many Pears, as he (the Remainder-Wan) 
ſhould live; then Tenant for Life died, and ſo did the Re- 


mainder-Man ; it was adjudged, that his Mike ſhould not be 45 E. 3. 16. 


Tenant by the Curteſy, becauſe the Poſſibility which the Te- 
nant fo2 Life had, that the Eſtate might revert to him, had 
barred her of all Right of Dower. 

Foz theſe Reaſons the Decree was affirmed without any 
Allowance on Acccunt of the Tenancy by Curteſp; and as 
to any other legal Jntereſt the Defendant had, he might al⸗ 
ſign it to Truſtees, but not to be given in Evidence till the 
Plaintiff recovers againſt the Defendant; and as to any equi⸗ 
table Demand, that may be affected by this Decree, that the 
Defendant ſhal! reconvey without Pꝛejudice to luch Right. 


Charles & al' verſus Andrews. 


"HIS was a Bill bought againſt the Heir and Execu⸗ Articles for 


tozs of John Andrews deceaſed, by the Plaintiffs, 


the Sale of 
an Eſtate 


who were his Creditozs on (imple Contract, fo2 an Account, were decreed 


and to have their Ocbts paid. | 

The Caſe was thus: ſl. The Executozs of this John An- 
drews had paid away his perſonal Aſſets in ſatisfying Debts 
by Specialty, which were a Lien at Law on his real Eſtate ; 
and by the conſtant Courſe of this Court, where ſuch Debts 
are diſcharged out of perſonal Aſſets (as theſe were) in Caſe 
of the Lands, then the Creditozs by ſimple Contract ſhall 
ſtand in the Places of the Creditozs by Specialty, ta have 
their Debts ſatisfied out of the Lands; and ſo it was de- 
creed in this Caſe, and that the Lands (ould be ſold fo? that 
Jurpoſez and the Heir, who was an Jnfant, to join in a 
Conveyance within fir Months after he comes of Age. 

But as to the Sale of the Lands another Queſtion did 
ariſe, and that was, that the TUidow of the ſaid John An- 
drews might keep to that Jointure which was ſettled on her 


befoze Yarriage, and relinquiſh her Dower, oz at leaſt be obli⸗ 
8 ged 


ſpecifically 
to be per- 
formed 


r . 
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Dower is not 
to be barred, 
but by an 
expreſs In- 
tention. 


ged to chuſe one, and to relinquiſh the other, and that ſhe 
might not have both; fo2 tho' the Jointure which ſhe had by 
her Marriage Settlement is not erpzeſſed to be in Bar of 
her Dower, pet tis the Rule of this Court, that ſhe ſhall 
not have both. 

The Coutt was of Opinion, that if ſhe was a Party to 
the Settlement, and of Age at the Time of her Barttage, 
and tis expzeſſed that her Jointure ſhall be in Bar of her 
Oower, then ſhe ſhall be barred; but if tis not ſo expzeſſed, 
it ſhall never be averred to be in Bar of her Dower; and ſo 
is Vernon's Caſe. | 

And ſo was the Caſe of Lawrence and Lawrence in the 

Houſe of Lozds, Anno 1717, where it was ſo held, tho' the 
Settlement was in Conſideration of a Poztion fn Mar⸗ 
rfage; but it did not appear the Parties intended it ſhould 
be in Bar of Dower, which is a different Conſideration 
from that of a Marriage⸗Poztion; therefoze nothing but a 
_ and expzefs Jntention of the Parties ſhall bar the Right 
of Dower, 
_ *Tis true, this Court hath gone ſo far as to confine a 
Widow to her Elefion which to take, where a Term fo? 
Pears was ſettled on her in Jointure in Bar of her Dower, 
tho' no chattel Jntereſt can bar her Dower at Law, oz with: 
in the Statute ; but in Regatd ſhe expꝛeſly conſented to accept 
ſuch an Intereſt fo2 her Jointure, this Court would not ad- 
mit her to have both. 

Then it was inſiſted fo2 one Atkyns, who was a Credi⸗ 
toꝛ by Articles made between him and the (aid John Andrews, 
fo2 the Purchale of Part of his Lands, that if the Credi⸗ 
tozs upon ſimple Contra ſhall now ſtand in the Places of 
the Creditozs by Specialty, that it map be without Pꝛeju⸗ 
dice to his Demand, and that he might have a ſpectfick Per⸗ 
fozmance of the Articles. 

'Tis true, the ſaid John Andrews ſold the lame Lands to 
one Cropp, but after the Articles were executed foz Sale 
thereof to the (aid Cropp, he gave the Gendoz 7001. fo2 


Leave to relinquiſh his Bargain, and thereupon thoſe Articles 


Extravagant 
Bargain not 
to be carried 
in Execu- 
tion in a 
Court of E- 
quity. 


were made vold; by whlch it appears that it was a very ex⸗ 
travagant Bargain, fo2 otherwiſe fo great a Sum would not 
have been given to refinquiſh it; and it was inſiſted on Behalf 
of the Defendants, that an extravagant Bargain ought not 
to be carried into Execution in a Court of Equity, 

To which it was anſwered, that Atkyns the Purchaſer, 


under theſe Articles, would likewiſe relinquiſh the ſame upon 


5 the 


1 . | 
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the Payment of the 7co l. to him; fo2 ſince John Andrews 
had got ſo much Money by Cropp, it was but juſt that At- 
kyns ſhould have that Monep, o2 a ſpecifick ]Perfozmance of 
his Articles; and the Court was of that Opinion; but in 
Regard the Defendant was a Minoz, and by Conſequence 
could make no Election, 

Therefoze the Court decreed a ſpecifick Execution of the Curie. 
Articles made between Andrews and Atkyns, fo2 that the 
Sale thereof by Uirtue of thoſe Articles, and in Conſidera- 
tion of ſo much Monep to be paid fo2 the Purchaſe, was a 
ſeparate and ſpecifick Lien on thoſe Lands, and this by the con- 
ſtant Courſe of this Court, and fo2 ſo much of the Purchale⸗ 
Money to be paid as the Lands ſhall fall ſhozt to anſwer the 
ſaid Atkyns, he ſhall come in as a Creditoz by Specialty on 
the other Lands. | 

Therefoze it was decreed, that all the Lands not ſettled in 
Jointure, 02 which might be in Dower to the TUidow, (ould 
be fozthwith ſold, and that the Jnfant ſhould join in the Con- 
veyance within ſir Months after he ſhould be of Age, and 
the Maſter to take an Account of all the Debts, and that 
the ſame ſhall be paid in Pꝛopoztion; and if the Lands now 
to be ſoid ſhall not be ſufficient to pay all the Debts, then 
the Reverfion of the Tidow's Jointure oz Dower ſhall come 
in Aid thereof, to ſatisfy what ſhall remain unpald. 


Soley verſus Salisbury. 


Bill was exhibited by the Creditozs of a Yoztgago? to pending « 
have the Eſtate ſold foz the Payment of their Debts, suit by the 
pending which Suit the Boztgagee obtained a Decree to foze- — 78 
cloſe the Moztgagoz ok the Bene fit of Redemption. Mortgagor 


to ſell, the 
Mortgagee got a Decrce to forecloſe. 


The Court decreed, that the Plaintiff (mould redeem upon Curia. 
Payment of the Pꝛincipal and Intereſt, and Coſts, to the 
Moztgagee, and referred to a Maſter to take an Account 
_ and that the Land ſhould be ſold to pay the Cre- 

toꝛs. 


X Adams 
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Adams werſus Clerke. 


| ContradiQo- HE Caſe was, (viz.) The Tcſtato2 deviſed ſeveral ſpe- 
= eee f cifick Legacies to ſeveral Perſons, and in particular 
in a Will, ſo he Deviſed ſpeciſick Legacies to each of His Gꝛandchildzen, to 
e — be paid at their reſpective Ages of twenty-one Years, 02 Days 
en onen, of Marriage, which ſhould firſt happen; and by a ſubſequent 
Clauſe in his Will, he appoints, that all the Legactcs there- 
by deviſed ſhall be pald within one Year after his Deceaſe. 
Mow the Gzandchildzen, tho' under Age, and unmarried, 
exhibited their Bill, and inſiſted, that by Uirtue of this laſt 
Claule in the Mil, their Legacies ought to be paid within 
a Year after the Death of the Teſtatoz. 
Curia. The ſubſequent Clauſe in this Mill, which ſeemingly con⸗ 
tradicts the Payment of the Legacies to the Gzandchildzen in 
Point of Time, muſt be conſtrued ſo as it may not be repug- 
nant to any fo2mer Clauſe in the ſame TUtill, and therefoze 
that laſt Clauſe muſt only relate to the other ſpecifick Lega- 
cies given to the other Legatees, and not to the Legacies de⸗ 
viſed to the Gzandchildzen. 


Hill verſus Filkins, and his Wife. 


Zill bya THIS was a Bill erhibited by a Proteſtant Heir fo? the 
Heir to re- Recovery of Lands deviſed in Truſt fo2 a Papiſt ; the 


_ 1 * Caſe was as followeth : / Anne Stephenſon, who was Gzand⸗ 
Papi in Mother both to the Plaintiff and to the Defendant's Wife, by 
Truſt. her Laſt ill, Anno 1716, deviſed the Lands now in Que⸗ 
ſtion to one Eyre and Buſh, both Papiſts, in Truſt, to be ſold 

fo2 the Payment of her Debts and Legacies, and the Reſidue 

of the Money ariſing by ſuch Sale, ſhe deviſed to the Wife of 

the Defendant, when ſhe ſhould attain her Age of twenty-one 

Pears, oz be married with the Conſent of the lald Truſtees, 

and appointed them to be her Guardians, and ſoon after died. 

The ſaid Guardians ſent the Plaintiff, who was then very 

young, to a Popiſh School fn Suſſex, and the Defendant's 

(Utfe to another Popiſh School in Hammerſmith ; but Roger 

Hill, their Father, who was their Guardian by Nature, pe- 

titioned the Lord Chancellor Cowper, to have the Guardian⸗ 

ſhip of his Childzen, oz ſome other Pꝛoteſtant, who ſhould be 

thought p2oper; and accodingly an Ozder was made, that 

4 they 
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they ſhould be educated in ſome PDꝛoteſtant School; but be⸗ 
foe that Ozder could be executed, the Defendant intermar⸗ 
ried with one Filkin, at the Chapel of the Emperor's Reſident 
by a Pyieſt, and two Days afterwards by a Miniſter of the 
Church of England. 

The Dekendant conkeſſes by her Anſwer, that che was a 
Papiſt at the Time of making the ill, and at her G2and- 
niother's Death, and fo2 Plea ſaith, that the Plaintiff was 
then a Papiſt; and that ſhe was at that Time under the Age 
of eighteen Pears, and that befoze Che came to that Age, ſhe 
intermarried with the other Ocfendant Filkins, who was 
then, and now is a P2oteſtant ; and that ſhe her ſelf became 
a Dꝛoteſtant, and confowmed within ſir Months next after 
ſhe came to the Age of eighteen Pears, accozding to the 
Statute in that Caſe made and provided: The Mozds of 
which Statute are thus: | 


. After 29 September 1700. Perſons educated in, or profeſ- 1 & 12 


ſing the Popiſh Religion, who ſhall not within ſix Months _ Bo 4 
r a rag. 5, 0. 


after they attain the Age of eightezn Years, take the Oaths o 
Allegiance and Supremacy, and make and ſubſcribe the De- 
claration of 30 Car. 2. in the Courts of Chancery, King's 


Bench, or Quarter- Se ſſions, ſhall be diſabled (but not their 


Heirs or Poſterity) to inherit, or in any Wiſe to take any 
Lands, Tenements, or Hereditaments within this Kingdom, 
and during the (aid Perſons Lives, the next of Kin, who 
ſhall be a Proteſtant, (hall have and enjoy the ſaid Lands un- 
till they take the ſaid Oaths, without accounting for the 
Profits received, but not to commit Waſte on Penalty of 
freble Damages. 

The next Clauſe is, that after the 1oth of April 1700. 
no Papiſt ſhal! purchaſe mediately, or immediately, any 
Lands, Tenements, or Hereditaments within this Kingdom, 
or Profits out of the ſame, but all ſuch Eſtates or Profits out 
of Lands ſhall be void. 

Then the inſiſted, that the Plaintiff had no Right, he be⸗ 
ing a Papiſt himſelf at the Time of the making this Will, 
and at the Death of the Teſtatrix. 

This being the Fact, the ſingle Queſfion was, TUhether 
this Deviſe of the Reſidue to the Gzandaughter, (hall be ac- 
counted as Land, and a Purchaſe thereof, within the Statute ; 
fo2 if tis, then 'tis void, and the Eſtate will deſcend to the 
Plaintiff as Heir at Law. 

And as to that Point, it was ſaid foz the Plaintiff, that to 


deviſe Lands fo2 Papment . Debts, and the Reſidue of — 
2 Q- 
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Econtra. 


Curia. 


Money, ariſing by the Sale thereof, to be paid to a Papiſt, this 


| Reſidue ſhall be taken as Lands, and is a Purchaſe thereof 


within this Act; and therefoze cannot be taken by a Papiſt; 
and lo it was reſolved in the Houſe of Lozds, in the Cale of 
Roper and Ratcliffe; fo2 otherwiſe ſince no Body elſe could 
have any Jntereſt therein, ſuch Papiſt might pay the Debts 
and Legacies, and enjoy the Lands, and by this Means the 
Statute would be eluded, which was made to prevent their 
taking Lands. 

The Counſel fo2 the Defendant admitted, that a Deviſe 
of the Refidue (as in this Caſe) was a Purchaſe, and within 
the ſecond Clauſe of this Statute; but pet that the Deken⸗ 
dant was intitled to have an Execution of this Truſt, fo? 
that this Statute had two Giews ; one was to hinder Papiſts 
from inlarging their landed Intereſt ; the other was to invite 
them to confoztm5 and the Age of 18 was accounted a pꝛoper 
Period fo2 fo2 them to make their Election, whether they 
would confozm, oz not. 

Therefoze a Deviſe to a Papiſt under the Age of cighteen 
Pears is good, if he confozm within fir Months after he 
comes to that Age; otherwiſe the Tozds in the Statute 
which directs when that Confo2mity ſhall be made, are in 
vain; and tho' he did not confozm at the Time appointed; 
yet the Inheritance veſted in him, and hall deſcend to his 
Heirs, and he ſhall maintain an Action of Taſte by Uirtue of 
the Statute againſt the next Pꝛoteſtant Heir, who is intitled 
to take the Profits during the Dilabilitvỹ . 

And though the Defendant's Tie was bꝛed a Papiſt, and 
pꝛokeſſed the Popiſh Religion, both at the Time of the De⸗ 
viſe, and at the Death of the Teſtatrix, and likewiſe at the 
Time of her Marriage; yet ſhe became a Convert befoze ſhe 
was of the Age of eighteen Years, and had done all which 
is required by the Act, and lo is capable to take and enjoy 
the Eſtate, 

And the Court was of this Opinion; and therekoze de: 
creed the Truſtees to perkoꝛm the Truft, | 


N. B. On a Rehearing befoze the Lord Chancellor King, 


the Bill was diſmiſt with Coſts, 


5 | | Barker 


9 
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Barker verſus Eyles and Smith. 


HIS was a Bill bzottght by a ſurviving Legatee to Joint-renants 
have an Execution of a Truſt, in which the Caſe was 3 


as followeth: nants in 
fl. The Teſtato Barker deviſed his whole Eſtate to the Common of 
Defendants the Truſtees, to be Cold ko: Payment of his nee 
Debts and Legacies, and the Money temaining to be laid chem died in 
out in Lands, in Truſt, and fo2 the Ciſe of the Plaintiff, endes - 8 
and one Jerom Barker, and the Survivor and Survivors of —__ 3 
them, his Heirs and Aſligns, equally to be divided between 
them Share and Share alike. 

This (ill was made Anno 1716. and about 4 Pears aftet- 


wards, the Teſtatoz died, and left a conſiderable perſonal Eſtate 


luffictent to pay all his Debts and Legacies; but Jerom 
Barker, one of the Legatees, died in the Life-time of the 
Teſtatoz; and now the Plaintiff, as ſurviving Legatee, exhi⸗ 


bited this Bill to have an Account of the real and perſonal 


Cſtate of the ſaid Teſtatoꝛz. 
The Truſtees by their Anſwer ſubmitted to account, and 


to cxecute the Truſt out of the Reſidue of the Eſtate, after 
Debts and Legacies paid. 

The Queſtion was, how this Truſt ſhould be erecuted, 
ko that the Heir at Law to the Teſtatoz claimed a Moie⸗ 
ty of the Eſtate by Deſcent; and this depended upon the 
Conſtruction of this Till, what Eſtate the Legatees took 
by this Deviſe; fo2 if it was a Tenancy in Common, 
and one of them dying in the Life-time of the Teſfa- "Avon 
toz, then his Botety will deſcend to the Heir at Law, as dying in the 
undiſpoſed by the Till; but if they were Joint: tenants, Life-t -— if 


then the TUhole ſurvives to the Plaintiff, tor, his Moi. 
ety will 


deſcend to the Heir at Law. 


The Counſel fo2 the Plaintiff inſiſted, that this was a 
Toint-tenancy, it being in a Mill where the Intention of the 
Teſtato2 is to govern, and where attifictal Reaſoning fs not 
to be admitted againſt it; and that nothing but an cxp2eſs 
Intention, oz a neceſſary Implication of ſuch Intention ſhall 
create a Tenancy in Common in a Mill which would not 


create ſuch a Tenancy in a Deed. 
Now 


158 


Term. S. Trin. 11 Georgii, in Canc. 


* Dyer 25. 


Now tis plain theſe Mozds would not make a Tenan- 
cy in Common in a * Deed; therefoze if ſuch a Tenan- 
cy is made by this ill, it muſt be by Implication; but er- 
p:eſs Words in the ſame Will ſhall never be rejected, to make 
Room fo2 an Implication, as the Wozd Survivor mult be 


in this Caſe, if this is a Tenancy in Common by the ſub- 


2 Roll. Abr. 
90. 


Style 211. 


ſequent Moꝛds equally to be divided between them; it be- 
ing firſt deviſed to them, ond the Survivor and his Peirs, in 
expꝛeſs Terms. 

It map be objeed, that if both the Legatces had ſurvived 
the Teſtatoz, they would have been Tenants in Common; 
but by the Tod Survivor, the Teſtatoz intended a Pꝛobiſion, 
that if either ſurvived, he ſhould have the TUhole, and that if 
both ſurvived, they ſhould take by Moieties. | 

Now in this Caſe, the legal Eſtate being in the Truſtees, 
the Heir at Law can have no Pietence, that a Moiety 
deſcends to him as undiſpoſed ; therefoze by theſe TUowds in 
the Mill the Legatees were Joint-tenants ; and lo it hath been 
reſolved in parallel Caſes; as fo2 Inſtance; where the Te- 
ſtatoꝛ deviſed Lands to Jane and Elizabeth during Life, equal- 
ly to be divided, Remainder to the right Heirs of Jane; 
this was adjudged a Joint-tenancy, Anno 6 Annz, between 
Tuckman and Jefferies. 

So a Devile to two, equally to be divided between them, 
to have and to hold to them and the Survivor of them; this 
was adjudged a Joint-tenancy. 

So a Deviſe to his Executors, and to the Survivor of 
them, was held a Joint-tenancy. | 

So where Lands were deviſed to two Daughters cqually to 
be divided, and to the Survivor of them, and to the Heirs of 
the Body of ſuch Survivor ; this was adjudged a Jotnt-te- 
nancy, and not a Tenancy in Common. 

Now by the Tlozds of this Mill, the Truſtees are di⸗ 


- - refed to convey the Lands to the Legatees, and to the Sur⸗ 


vivo; of them, and his Heirs; therefoze the Heir at Law 
ſhall take nothing by Deſcent, this being an executozp Truſt, 
and the legal Eſtate veſted in the Truſtees. 

Farther by a Deviſe to two and their Heirs, thep are 
Joint-tenants; ſo a Deviſe to two without ſaying more, they 
are Joint-tenants by Implication; but in this Caſe, the Te- 
ftato2 hath fozbidden ſuch an Implication by his Comment on 
the Devile in theſe Mozds (cqually to be divided); and the 
Moꝛd Survivor explains his Intention to break the Oeſcent 
to the Heir at Law; and is a Conveyance to carry the Eſtate 
| I in⸗ 
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intirelp to the Survivor; fo otherwiſe that Tow muſt 

be rejected, which could never be the Intention of the Te⸗ 

ſtatoꝛ; and this was the Opinion of one ok the Lows Com- 
miſſioners. 

The Counſel fo the Defendant argued, that this was Zon-« for 
a Tenancy in Common, and that the Conſtruction of a Truſt /* ths — 225 
in a Court of Equity. ſhall be the ſame with a Deviſe * 

of an Cſtate at Law; and as the Heir at Law is favour- 

ed in all Courts, if any Accident in Point of Fact ſhould 

ariſe between the Inception and Conſummation of a Till 

(as it did in this Caſe, between the Making the Till and 

the Death of the Teſtatoz) to favour his Right, in ſuch 

Caſe he ſhall take. 

Now tis allowed, that if both the Legatees had ſurve- 
ved the Teſtatoz, in ſuch Caſe they would have taken by 
Moieties; therefoze if one of them dieth in the Like⸗time 
of the Teſtatoz, his Moiety ſhall deſcend to the Heir at 
Law. as undiſpoſed by the Ul; and as in a Deviſe to 
Two, the {Uo2d Survivor is implied, therefoze the Expꝛel⸗ fools 434- 

ſing that Ulozd is of no Weight ; becauſe, if it had not 3 Lev. 373. 
been expzeſſed it would have been implied; but if both 
the Legatees had died in the Life-time of the Teſtator, 
then his Heir would have been entitled to the Mhole, and 
ſo he ts to a Yoiety; and this was the Opinion of the o⸗ 
ther Low Commiſſioner. 

Upon this Difference in Opinion, the Cauſe was ad: Curia. 
journed, and afterwards it was decreed by the Lozd Chan⸗ 
celloz, that the Truſtees ſhould convey the TUhole to the 
Cle of the Plaintiff fo2 his Life; and a Botety of the Jn- 
heritance to the Ale of him and his Heirs, and the other 

Moietp of the Inheritance to the Ale of the Heir of the 
Teſtatoz. | 

Foz that the pꝛincipal Rule in Conſtrucion of Mills is to 
follow the Intention of the Teſtatoz, which Intention muſt 
be collected out of the witten Mozds, and that in Wills ar: 
tificial Reaſoning ought not to be admitted (o cloſely as tis 
in Deeds; and nothing is to be admitted in ſuch Conſtruc- 
tions, which is in any wiſe contrary to the TWozds, 

Noz are any Mons to be rejected which may be reduced to 
bear any legal Conſt uction; tis true, if any Tloꝛds are con- 
trary to Law, 02 inſenſible. thoſe muſt be rejected, and ſa 
muſt the Cod Survivors in this Caſe, there being Two, and 


Now, 
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Now, if this had been a Deviſe to Two and their Heirs, 
equally to be divided, it would have plainly made a Tenancy 
in Common; but as tis a Deviſe to Two and the Survivor 
of them, and his Heirs, equally to be divided, they ſhall be 

See3Lev.373. Jointenants fo2 Life, and Tenants in Common of the Jnhe- 
dude og, ritance; fo2 otherwiſe the TUozd Survivor muſt be rejected, 
Cranwel, Which the Teſtato2 could never fntend ; and it was decreed 
Contra. accomdingly. 
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John Trevor, and other the younger 
Children of Vr John Trevor, Ap— 
pellants. 


AND. 


Edward Trevor Eſq; Son and Heir of 
Lr John Trevor, late Maſter of the 
Rolls, Reſpondent. 


This Cafe was heard at the Bar of the Houle of 
Lords, Feb. 6. 1716. And was as followeth : 


7 IR John Trevor by Articles dated 23 Octob. 1669, in 
Conſideration ok a Marriage then intended to be 
had between him and Jane Puleſton, the TUidow of 
Roger Puleſton, and of the Aﬀetion he did bear to 


the ſaid Jane, &c. did covenant with William Salisbury Eſq; The Mar- 
and Sir Richard Lloyd (Truſtees therein named) and their riage-arti- 
Deirs, befoze the End of two Years then next enſuing, to es 23 0400. 


69, de- 


ſettle and aſſure to them and their Heirs, as their Counſel ces te bo 
ſhould direct, all that the capital Meſſuage called Brynki- performed. 


nalt, and other Lands therein mentioned in the Counties 
of Denbigh and Salop, being the antient Seat of the Fa- 
mily, and all the Eſtate he then had, either in England oz 
Wales, about the yearly Galue of 2501. to the ſeveral 
Uſes in the ſaid Articles mentioned, (viz.) To the Uſe of 
the ſaid Sir John fo2 Life, without Impeachment of (Waſte, 
then to the Uſe of the ſaid Jane fo: Life, and after her 
Death to the Ale of the Heirs Males of the Body of the ſaid 
Sir John, on the Body of the ſaid Jane to be begotten, and 
to the Heirs Males of ſuch Heirs Males lawfully iſſuing; and 
fo2 Default of ſuch Iſſue, to the Uſe of the right Heirs of 
the ſaid Sir John Trevor, fo; _ 


And 
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And fo2 a farther Strengthening the ſatd Articles, Sir John 
did thereby covenant, that if the Ales and Limitations 
therein were not well raiſed, accozding to the Intent and 
Meaning of the ſaid Articles, that he and his Heirs would 

Covenant to ſtand and be ſeiſed of the Pꝛemiſſes, until ſuch Time that a 
ſtand ſeiſed. farther Allurance thereof ſhould be made, to ſuch Ale and 
Uſes as are therein befoze declared. 

The Marriage took Effe, and Sir John had Iſſue by 
the ſaid Jane, the Reſpondent Edward, his eldeſt Son and 
Heir, bozn the 5th of November, 1670, and John, Arthur, 
Tudor, Prudentia and Anne, now Lady Middleton, the gp: 
pellants. 

But no Settlement was made purſuant to the akozeſaid 
Articles, and Sir John and his Lady (having ſome Pꝛejudice 
againſt Edward, the eldeſt Son) levied two Fines of the 
Fines levied Lands compuſcd in the ſaid Articles, in the Year 1692, un- 
in 1692. to Sir John Wynn and Edward Vaughan, and about ſeven 
R | Years afterwards, (viz.) 29 September, 1699, they did by 
+ ds Pur Deed declare the Uſes of the ſaid Fines to Sir John fo) Life, 
Septemb, then to the laid Jane fo? Life; and after their Death, then ta 
1699. John his ſecond Son, and the Heirs Males of his Body, 
with the like Remainders ober to Arthur and Tudor Trevor 
ſucceſüvely, Remainder to his two Daughters, Prudentia 
and Anne, and the Heirs of their Bodies, Remainder to the 

right Heirs of Sir John Trevor fo? ever. 

And as an Inducement to levy the ſaid Fines, and to de- 
clare the Ales thereof, as in the (aid Deed is mentioned, 
ſeveral ads of Undutifulneſs were therein recited, (but 
none proved in the Cauſe) and alſo the Marriage of the 
ſaftd Edward with one Mary Staines, againſt his Father's 
Conſent (who was p2oved to be bozn and bzed a Gentle- 
woman, and of a ſober and virtuotts Behavfour) which 
Marrtoge was not until ſix oz ſeven Pears after the ſaid 
Fines were levied; and it was alſo recited in the ſaid 
DOced, that if the ſaid Edward ſhould have the Lands com- 
pziſed in the ſaid Articles, then Sir John and his Lady 
would be unable to make Pꝛoviſion fo2 the younger Chil⸗ 
D2en. 

Sir John Trevor, when he executed the ſaſy Deed to lead 
the Uſes of the ſaid Fines, was ſeiled in Fee of ſeveral o- 
ther Lands (which he purchaſed ſince his Marriage) of the 
yearly Ualue of 6001. and upwards ; and being ſo ſeifed, 
he and the ſaid Jane, did by Leaſe and Releaſe, and Fines 
levied, ſettle the ſame, together with other Lands, which 
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Pp 


were the Inheritance of the ry Jane, to the Uſe of Scrtlemenc 


himſelf, and the lald Jane fo2 their Lives, Remainder 5 


to John their ſecond Son in Tail Male, Remainder Lande 


in Tail to his other Childzen, as in the fo2mer Settle- 
ment. 

Afterwards Sir John purchaſed other Eſtates in Fee, 
which upon his Death, deſcended on Edward his eideſt 
Son and Heir; and alſo ſome ſmall Parcel ok Land compzi⸗ 
ſed in the ſaid Articles, which were not ſettled by the 
Deed in September 1699. 

The Lady Trevor died in Auguſt 1704. and Sir John 
died Inteſtate, 20 May 1717. and afterwards ſome Dif- 
putes ariſing amongſt his ſaid Sons and Daughters 
concerning his real and perſonal Eſtate, and who ſhould 
adminiſter, a Commiſſion of Inſpedion was awarded; 
and upon the Execution thereof, the ſaid Articles were 
found in a (mall Trunk with ſome Jewels of Calne, 
which Sir John had depoſited in the Hands of one Evan 
Loyd, fo ſafe Cuſtody; and then Edward Trevor the Re- 
ſpondent got a Copy thereof. 

After the Death of Sir John, his ſecond Son John 
entered on the Lands compziled in the ſaid Articles, under 
Colcur of the Settlement in September 1699. and he and 
his Brother Arthur Trevor (who was Adminiſtratoz to his 
ſaid Father) got into their Hands all the Deeds and CUrt- 
tings of all his Eſtate, 

Thereupon the ſaid Edward erhibited a Bill in Chan- 
cery in Oktober 1717. againſt all the now Appellants 
and others; and amongſt other Things, pzayed that the 
ſaid Articles might be bzought into Court, and to have 
a ſpecifick Perfozmance thereof, and a Conveyance made, 
as therein mentioned. 

The Defendants put in their Anſwer, in which Arthur 
the Adminiſtrato2 confeſſed, that the fatod Articles were in 
his Poſſeſſion ; and they all inſiſted, that the ſame ought to 
be conſidered as a compleat Settlement; and that Sir 
John their Father had thereby an Eſtate: Tail, which by 
the Fines in 1692. and by the Deed to lead the Ales 
thereof in September 1699. was docked, and the Lands 
veſted in the ſecond Son John Trevor in Tail Male, with 
Remainders over; but if the (aid Artictes ſhould be look- 
ed on as executory, and as an Agreement fo2 a farther Con- 
veyance 02 Settlement, in ſuch Caſe Edward the Reſpon- 


dent had other Lands deſcended on him from his Father " a 
2 ar 
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far greater (Jalue than thoſe compziled in the ſaid Arti- 
cles, beſides his Share of the perſonal Eſtate, wiifch 


 ottght to be taken as a Satiskacion koz the Lands a⸗ 


The Decrecc. 


greed to be ſettled on him by the Articles; and fo2 that 
Reaſon he cught not to have a (pecifick Perkozmance 
thereof, | 

Apon hearing this Cauſe in june 1719. the Lozd 
Chancello2 decreed, that John Trevor, and all the Defen- 
dants ſhould execute Conveyances of all the Lands com- 
pziſed in the ſaid Articles, and which were by the Deen 
29th September 1699. fettled o: conveyed to the Deken⸗ 
dant John Trevor (with ſuch Remainders over as there- 
in are mentfoned) to the Uſe of Edward Trevor the Re- 
ſpondent, and the Heirs Males of his Body, with the 
like Remainders to John the ſecond Son, and to Arthur 
and Tudor ſucceſively in Tail Male, Remainder to Pru- 
dentia and Anne, and the Heirs of their Bodies, Remain- 
der to the right Heirs of Sir John Trevor fo; ever. 

And as to the other Lands in the ſaid Articles, which 
came to the ſalid Edward by Deſcent from his Father, 
that the ſaid Edward ſhould convey them to the Uſe of 
himſelf, and the Heirs Males of his Body, with the like 
Remainders over to the Defendants, John, Arthur, and 
Tudor Trevor ſucceſſively, Remainder to the Right Þeirs 
of Sir John Trevor for ever; and fo2 that Purpoſe that 
the Parties ſhould levy and ſuffer ſuch Fines and Re- 
coveries as the Caſe ſhould require, but at the Charges 
of Edward Trevor. 

Which Decree the Reſpondent by his Counſel inſiſted to 
be juſt fo2 the Reaſons following, 

Firſt, Foz that by th? Scope of the Articles, they were 
never deſigned to be a Settlement, being only a bare Agree- 
ment how, and to what Ales and [Purpoſes the Lands there⸗ 
in compziſed ſhould be ſettled; fo2 by the firſt Part thereof 
Sir John did covenant within two Years to ſettle and aſſure 
the ſaid Lands to the Truſtees and their Heirs, as they and 
their Counſel ſhould direct to the ſeveral Uſes in the ſaid 
Articles mentioned, and alſo in the latd Settlement, as 
ſhould be ogreed on, &c. (viz.) To Sir John and his Al— 


ſigns fo2 Life, without Jmpeachment of Waſte ; and after 


his Death. then to the ſaid Jane fo? Life; and after her de- 
ceaſe, to the peirs Males of the Body of Sir John, on the 


Body of the ſaid Jane to be begotten, &c. 
? | No! 
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Noz can the Covenant to ſtand ſeiſed, in the latter Part 

of the Articles, be taken as a final Settlement from the very 
CUozws and pꝛecedent Part thereof; fo2 tis only pꝛodiſional, 
and to ſtand in Fo2ce till a Settlement ſhould be made in 
Fozm, and ſuch a Settlement which would anſwer the Inten⸗ 
tion and Agreement of the Parties, 
Neither can it be pzeſumed, that Sir John ſhould have a 
greater Eſtate than fo2 Life; noz that it ſhould be in his 
Bower to defeat his Heir Male of that Pꝛobiſton and E- 
ſtate which by the Articles were intended to be made fo2 him, 
becauſe the Articles were founded upon the Conſideration of 
his Marriage, and of the Affection he did bear to his intend: 
ed Wife, and to the Heirs Males of their Bodies to be 
begotten; ſo that the Conſideration extends as well to the JI. 
ſue Male of that Marriage, as to the Mike; beſides, the 
Eſtate is expꝛeſly limited to Sir John fo2 Life, without Im⸗ 
peachment of Taſte, which would have been in vain, if he 
had been Tenant in Tail, becauſe in (ſuch Cale he would have 
been diſpuniſhable of Taſte. 

Mozeover, the Lands are directed to be limited after his 
Death, and after the Death of his intended TUife, to the 
dſe of the Heirs Males of their Bodies to be begotten, and 
to the Heirs Males of the Body of ſuchheirs Males iſſuing ; 
ſo that the firſt Aozds are only a Deſcription of the Pcrſons 
who are to take, (viz.) The firſt and other Sons, &c. and 
the (ſubſequent Mods ſhew what Eſtate they were to take, 
(viz.) To the Heits Males of their Bodies. 

Now theſe Articles could not be effectually perkozmed with- 
out limiting the Eſtate over to Truſtees to p2eſerve contin- 
gent Remainders, and in luch Manner, that it might come 
to the firſt and other Sons of that Marriage, and could ne⸗ 
ver be intended to give a Power to Sir John, to defeat his 
Lady of her Eſtate fo: Life, oz the firſt and other Sons of 
that Marriage, from taking it after the Death of the Survt- 
voz ; no2 can it be preſumed, that the Truſtees would have 
agreed to ſuch a Settlement. 

As to the Point inſiſted on by the Defendants, that the 
Reſpondent Edward hath reccived a full Recompence and 
Satisfation fo2 that Eſtate which he was to have by the 
Articles, by his Father's ſuffering his Iriſh Eſtate to deſcend 
to him, this is altogether immaterial ; becauſe Edward the 
eldeſt Son doth not came fo2 Satisfafton o: Recompence 
by Way of Damages, which is quite out of the Cale; but 
he claims a Right as a Purchaſer to the ſpecifick _ 

an 
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and Tenements compziſed in the Marriage Articles, and 


deſires that the lome map be ſettled purſuant thereunto; and 
that againſt the Defendants, who now claim under a volun- 
tary Conveyance made to defeat thoſe Articles; which Con- 
beyance was not made in Favour of younger Childzen who 
had no other Pꝛobiſion, fo2 they were otherwiſe plentifully 
p20vided foz, the ſaid John Trevor, the ſecond Son, having an 
Eſtate of Six hundzed Pounds per ann. by the Settlement 
in October 1699. and there being an ample Pꝛoviſion fo2 
the Reft, by the reſpefive Shares of the perſonal Eſtate 
of their Father. 
After a long Debate, the Decree was affirmed. 


7 | | Caſes | 


Caſes upon Appeals. 


Edward Roper Eſq; Appellant. 
"AND 


Thomas Radcliffe and William Conſta- 
| ble, Two of the Executors of John 
| Roper Eſq; deceaſed, Reſpondents. 


The Reſpondent's Caſe. 


Lands and Tenements in the Counties of Cornwal, Lands to a 


J. JE Obn Roper being ſeiſed in Fee of ſeveral Banozs, Deviſe of 
J Glouceſter and Monmouth, did by Leaſe and Releaſe, - 


apiſt, is a 
urchaſe 


dated the 17th and 18th Days of January, Anno within the 


1708, grant and convey the ſame to the Reſpondents, Wil- 
liam Conſtable, Richard Snow, Daniel Hickman, and thefr 


Meaning of 
the Act 11 
& 12 Will. 3. 


Heirs, in Truſt to ſell the ſame, and out of the Money to be To prevent 


raiſed by ſuch Sale, and out of the Rents and ]Nofits till 
ſold, to pay a Debt of 40001. to Heſther and Elizabeth Wal- 
den, due to them by a Moꝛtgage of the Pꝛemiſſes, with In⸗ 
tereſt; and after the ſaid pzincipal Sum and Jntereſt were 
paid, then in Truſt to them fo2 the Payment of ſeveral Debts 
mentioned in a Schedule to the (aid Deed of Releaſe annered; 
and the Surplus of the ſaid Money to be paid to ſuch Per: 
ſon 02 Perſons as the ſaid John Roper, by CUriting under 
his Hand atteſfed, &c. 02 by Mill (ould appoint; and in 
Default of ſuch Appointment, then in Truſt fo2 the ſaid John 
Roper and his Heirs, 

Afterwards the ſaid John Roper made his TUill dated the 
5th of March, 1708, reciting the ſaid Leaſe and Releaſe, and 
the Power reſerved to him therein to diſpoſe the Surplus of 
the ſaid Money, and deviſed ſeveral Boney Legacies to ſeve⸗ 
ral of his Relations mentioned in the laid Mill, and the Re- 
ſidue of all his real and perſonal Eſtate he deviſed to the Re- 

ſpondents, 


the Growth 
of Popery. 
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ſpondents, Thomas Radcliffe and William Conſtable, Robert 
Hewit and Daniel Hickman, their Heirs and Aſſigns fo? ever, 
and made them joint Executozs, | 

In the Pear next following, (viz.) The 1ſt of April, 170g, 
the (aid John Roper added a Codicil to his Mill, and thereby 
deviſed ſeveral Legacies to Perſons therein mentioned, and 
all the Remainder, whether in Lands oz in perſonal Eſfate, 
he deviſed to his ſaid Erecutozs, Radcliffe and Conſtable, 
the now Reſpondents. 

And in the ſame Month, (viz.) The 2oth of April, 1709, 
the ſaid John Roper added another Codicil to his UUIill, and 
thereby deviled to the (atd Thomas Radcliffe all his Houſhold⸗ 
Goods, and Power to renew the Leaſe of his Owelling-houſe 
if he thought fit; and he deviſed all his Books to the laid 
William Conſtable, and ſoon after he died. 

Then Thomas Radcliffe and William Conſtable exhibited 
their Bill in Chancery againſt Edward Roper, and againſt 
Snow and Hickman, and others, to have the Truſt-Eſtate ſold, 
and to have an Account of the P2ofits, and (after the Oebts 
and Legacies were paid) to have the Surplus-Money ariſing 
by ſuch Sale, equally to be divided between them, to whom it 
was deviſed by the firſt Codicil. 

To which Bill Edward Roper the Defendant (the now Ap- 
pellant) put in his Anſwer, inſiſting, that he was Heir at Law 
to the ſaid Teſtato2 John Roper, and entitled to all ſuch real 
and perſonal Eſtate, not ſufficiently deviſed 02 conveyed by 
him; and that the Reſpondents Radcliffe and Conſtable are, 
and at the Time of the Teſfatoz's Death were Papiſts, and 
Perſons p2ofeſling the Popiſh Religion, and as ſuch were 
rendered incapable by the Statute 11 & 12 Will. 3. of Pur- 
chafing any Lands or Profits out of Lands; and that the Ap- 
pellant is Heir at Law, and a Proteſtant, and therefoze 
claimed the Benefit of that Act, being capable by Law (ſo to 
do, and demanded the Judgment of the Court, CUhether he 
ſhould be decrced to join in the ſald Sale. 

And the other Defendants Hewett and Hickman, by their 
Anſwer, inſiſled, that the rea] Eſtate deviſed by the Uill 
ought to be conſidered as the remaining Part of the Teſta- 
tos Lands, after ſo much thereof was (old as would be ſiif- 
ficient to diſcharge all his Debts and Legacies; and if the 
other Reſpondents Radcliffe and Conſtable were incapable to 
take them, being diſabled by the Statute, becauſe they were 
Papiſts ; then the lald Defendants Hewett and Hickman, be⸗ 
ing the two Proteſtant Executors, claimed the ſame, as being 
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the only Deviſees capable to take by Uirtue of the ill; 
and they inſiſted, that the firſt Codicil, as it related to a De- 
viſe of the Teſtatoz's Lands, did not control the Devile of 
the Reſidue of the Teſtatoz's Lands to Radcliffe and Conſta- 
ble, mentioned in the CUilH, becauſe ik they were incapable by 
the Statute to take the Lands by the Will as Purchaſers, 
they are to be eſteemed as Perſons not tn Being, and that 
in ſuch Caſe that Todicil was votd in Law. 

But admitting they were capable of Taking the Remain- 
der by the firſt Codicil, pet that gave them no greater an 
Eſtate than fo2 Life; and if ſo, then the Keverſion in Fee 
muſt come to the Dekendants Hewett and Hickman ; and fo? 
that Purpoſe they bzought their Croſs Bill, inſiſting upon 
this Matter as they had done by their (aid Anſwer to the o⸗ 
riginal Bill; and the ſeveral Defendants, and the Moztga⸗ 
gees and the Credito2s having put in their ſeveral Anſwers, 
and the Legatees having exhibited their Bill to be patd their 
Legacies, all the (aid Caules came to a Hearing the 27th of 
June, 1712, befoze the Lozd Keeper Harcourt, who took 
Time to have the Opinion of the Judges befoze he would 
make any final Decree; and a Caſe was ſkated and argued 
befoze the Lozd Chief Juſtice Parker, the Lord Chief Juſtice 
Trevor, and Judge Powell; and they likewiſe taking Time 
to deliver their Opinions, they, together with Sir John Tre- 
vor, Maſter of the Rolls, concurred in Opinion, that the 
Devile of the Reſidue ok his real and perſonal Eſtate deviſed 
to the laid Radcliffe and Conſtable, after Debts and Lega- 
cies paid, was a good Deviſe notwithſtanding that Statute 
by which Papiſts are diſabled from purchaſing Lands, Tene- 
ments or Hereditaments, fo the Surplus⸗Money is a perſo- 
nal Intereſt in them, and therekoze the Deviſe thereof is not 
void, either by the Mozds oz Intention of that Act. 

and an Account was decreed of the Teſtatoz's real and 
perſonal Eſtate, and that the real Eſtate ſhould be ſold to 
the beſt Purchaſer, to be appzoved by the Maſter, wherein 
the Appellant, who was Heir at Law, ſhould join, he being 
firſt paid his Coſts; and a Receiver of the Eſtate was ap- 
pointed, giving Security as uſual; and the Monep ariſing 
by Sale, together with the Pꝛofits of the Lands till ſold, 
ſhould, in the firſt Place, be applied to ſatisfy the Moztgage 
of 4000 l. with Intereſt and Coſts, and then the Schedule 
Debts with Intereſt; and then all the other Debts ſtand⸗ 
ing out and not dilcharged by ou perſonal Eſtate, and _ 
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the Legacies ſhould be paid, with Jntereſt and Coſts, and the 
Creditozs were to come in to pꝛove their Debts. 

And as to Hewett and Hickman, the Court was of Opi⸗ 
nion, that the firſt Codicil, by which the Teftato? deviſey all 
the Remaindcr, whether in Lands oz perſonal Eſtate, to the 
ſaid Radcliffe and Conſtable, this was a Revocation of the 
Devile in his Nl of the Reſidue of all bis real and perſo- 
nal Eſtate to Hewett and Hickman, and ſo their Bill was dif- 
miſſed with Coſts, | 

From this Decree an Appeal was b2ought in the Houſe of 
Lo2ds, and the pzincipal Points inſiſted on to maintain it 
were, 
That this Deviſe was no Purchaſe within the Statute, 
becauſe the CUlo2zd Purchaſe in that At muſt be intended where 
a Man is afive in it, and not where Lands are given to 
him by a Till. 

That as Radcliffe and Conſtable could take no Lands by 
this Mill, becauſe thoſe were conveyed to Truſtees, to be 
ſold fo2 the Payment of Debts and Legacies, and the Re- 
ſidue was deviſed to them, that Reſidue is no moze than a 
pecuniary Legacy, which they were capable to take notwith- 
ſtanding the Statute. 

That tis a ſtanding Rule in Equity, that Lands deviſed 
ko: Payment of Debts and Legacies are to be deemed as 
Money; and that Boney deviſed to buy Lands fs deemed as 
Lands; and (o it is alſo of Lands o; Boney in the Hands 
of Truſtees; therefoze, as the Reſpondents were under no 
Manner of Conviction as Papiſts, they were juſtly entitled 

But it was anſwered, and ſo reſolved, that this Statute 
intended to abzidge the Power and Intereſt of Papiſts; and 
if a Deviſe ſhould be conſitued to be no Purchaſe within 
that Act, then Papiſts were in a Capacity to take great 
Part of the Lands in England, therefoze a Deviſe to a Pa- 
piſt muſt be a Purchaſe, (i. e.) To ſuch a Papiſt who was a 
Stranger to the Inheritance, but not where a particular 
Eſtate oz Intereſt comes to the Heir at Law by a Deviſe, 
fo2 that is but a Modification of that Eſtate which would 
otherwiſe deſcend to him, ſo as he is under eighteen Years 
of Age, and confozms within ſix Months akter he ſhould ar⸗ 
rive at that Age. | 

That tho? Lands deviſed ko? Payment of Oebts and Lega⸗ 
cies are to be deemed as Monep fo far as there are Debts, 
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and ſpecifick Legacies to be paid; yet ſtill the Heir at Law 
haih an Intereſt in ſuch Lands by a reſulting Truſt, fo far as 
they are of Ualue after the Oebts and Legactes are paid; and 
the Heir at Law may p2operly come into a Court of Equity, 
and reſtrain the Acndo2 from ſelling moze of the Lands than 
what are neceſſary to raiſe Money ſufficient to diſcharge the 
Debts and Legacies, and to inkozce the Deviſee to convey 
the Reſidue to him, which Refidue ſhall not be deemed as 
Monep, neither ſhall it go to the Erecutozs of the Teſtatoz. 

Nay, the Heir at Law in ſuch Caſe may pꝛoperly come in- 
to a Court of Equity, and offer to pay all the Debts and Le- 
gacies, and pzay a Conveyance of the whole Eſtate to him; 
foz the Deviſee is only a Truſice koz the Teſtato? to yay his 
Debts and Legacies. 

This is a Puvilege which hath been always allowed in 
Equity to a reſiduary Legatee; ko; if he comes into Court, 
and tenders what will be ſufficient to diſcharge all the 
Debts and Legacies, oz pzays that ſo much of the Lands, 
and no moze, may be ſold, than what will raiſe Money to dil⸗ 
charge them; this is always decreed in his Favour. | 

Therefoze tho Lands given in Truſt, oz deviſed fo2 Jay: Lands given 
ment of Debts and Legacies, ſhall be deemed in Equity as in Trust, or 
Money in Reſpect of the Creditozs and Legatees; pet tis i171 
not lo in Reſpect to the Heir at Lay, oz reſiduary Legatee; 23% ebe 
fo2 tn thoſe Caſes they ſhall be deemed in Equity as Lands ; cies, hall 
and if ſo, then the Reſidue in the pzincipal Caſe being deviſed de _ 
to Papiſts, it ſhall be deemed as Lands; and conſequently Reſpect to 
tis a Purchaſe within the Statute befoze-mentioned 5 fo2 Creditors, 


which Reaſons the Decree was reverſed in the Houſe of Rege ue 


Loꝛds. = Heir at 
See the Caſe next following. — — 
gatee. 
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Caſes adjudged upon Appeals. 


Die Lung 16 die Februarii Anno regni 
Domini noſtri Georgii Regis Mag- 
ne Britanniæ 5. Before Mr. Juſtice 

 Powis, Mr. Juſtice Tracy, Mr. Baron 
Mountague, Fuſtice Forteſcue, and 
Baron Page, Delegates appointed 
to determine Appeals from the 

Decrees of the Commiſſioners of 

the Forfeited Eſtates. 


The Appeal of the Lord Derwentwater. 


The CASE. | 
A Papilt be. i JI HE late Lord Derwentwater, the Appellant's Fa- 
ing Tenant - ther, being a Roman Catholick, and Tenant in 
in Cali Pale of the Lands in Queſtion, with ſeve- 


Common kal Remainders over, did upon his Marriage 
Recovery, . with the Daughter of Sir John Webd, ſuffer a Common Re- 


ans declar © covery, Sc. and declared the Uſes thereof to himſelf and 
himſelf and his Heirs; and afterwards by Leaſe and Releaſe, he ſettled 
his Heirs ; the (afd Lands to the Ale of himſelf fo2 Life, then on Tru- 
ris 5 * tees to pꝛelerve contingent Remainders, then to his firſt 
within the and other Son and Sons of that Yatriage in Tail Male, 
gen rt © with ſeveral Remainders over. 

1 rhe 80 Afterwards the laid Lord Derwentwater was attainted 
new Acqui- ok Treaſon, and executed; the Appellant his Son, being 
ficion. but.* then an Jnfant, put in his Claim befoze the Commiſnoners, 
on of the Fa- und by the Opinion of four againſt thꝛee, the Claim was 


mily Eſtate giſmiſſed; from which Decree of Diſmiion he now appeals. 


5 The 
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The ſingle Queſtion was, UUhether a Papiſt, by ſuffering 
a Common Recovery, and making a Marriage Settlement, 
| ſhall be a Purchaſer within the Statute 11 & 12 Will. 3. fo 
if he is, then this Recovery and Settlement are void. 

And this depends upon the Conſtruction of that Statute, 
by which tis enacted, That after the 29th of September 1700. 
Perſons educated in, or profeſſing the Popiſh Religion, who 
ſhall not within ſix Months after they attain the Age of eigh- 

ten Years, take the Oaths of Allegiance and Supremacy, and 
make and ſubſcribe the Declaration, Cc. ſhall be diſabled, 
but not their Heirs or Poſterity, to inherit or take any Lands, 
&c. in this Kingdom, &c. 

And that after the 1oth of April 1700. no Papiſt ſhall pur- 
chaſe mediately or immediately any Lands, Tenements, or 
Hereditaments within this Kingdom, or Profits out of the 
ſame, but all ſuch Eſtates or Profits out of Lands ſhall be 
void. 

The Counſel koz the Appellant argued, that it was never 
yet queſtioned, Mhether a Tenant in Tail being a Papiſt, 
could ſuffer a Common Recovery; fo2 if he could not, then 
he would be barred of diſpoſing his Eſtate, and from pꝛo⸗ 
pen to pay his Debts, and to make Pꝛoviſion fo? younger 

lden. | 

That the Intent of this Statute was to hfnder Papiſts 
from making new Acquiſitions, and to prevent the Gꝛowth of 
their landed Intereſt, but not to take from them the Power 
of diſpoſing their Eſtates; it was to make new Purchaſes 
wg but not the Alterations oz Modifications of their own 

ates. 

The Word Recovery is not mentioned in this Statute, 
and there is no Mozd under which it may be compzehended, 
unleſs tis the Mod Purchaſe; but it would be a ſtrained 
Conſtrudion to make the Appellant's Father a Purchaſer 
within this Statute by ſuffering this Recovery, and decla- 
ring the Uſes thereof, becauſe a Purchaſer always comes to 
the Eſtate by the Ack of the Party; but here the Tenant in 
Tail came to his Eſtate by At of Law; and therefoze a 
Papiſt will be Tenant by the Curteſy, and Tenant in Dower, 
notwithſtanding this Statute, becauſe in both theſe Caſes, 
the Eſtate is got by Ac of Law, and not as a Purchaſer by 
the Act of the Party. 

Belides, a Purchaſer muſt bup the Eſtate of ſome Body, 
which in this Cale cannot be either of the Reverſioner, oz 
thoſe in Remainder, becauſe they are Strangers to the Re- 
covcry, and never erecuted any Conveyance. 


Net 
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* 
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Neither can this Tenant in Tail be a Purchaſer in Reſpect 
to the Tenant of the Præcipe, oz to the Recoveroz, becauſe 
they are only made Parties by the Oirection of the Law, 
and th2zo' Meceſſi p, and have nothing in Reality, but a Seiſin 
in Fee ko an Inſtant. . 

So that if this Recovery (ould be conſtrued as a Purchaſe, 
there will be a Gzantee oz Donee without a Szantoz 02 Do- 
no2, and the Tenant in Tail muſt be a Purchaſer of himſelf, 

hen Tenant in Tail ſuffers a Recovery, he makes Uſe 
of that Puvilege which he hath by Law of having a Power 
over thoſe in Remainder o2 Reverſion, which Power he ere- 
cutes by ſuffering the Recovery ; fo2 it cannot otherwiſe be 
done; tut 'tis inconſiſtent to ſay, that by this Means he pur- 
chaſeth the Remainder or Reverſion, when 'tis only a Bar ta 
them to claim the Eſtate; therefoze if tis a Bar, it cannot 
be called a Purchaſe. 

Bteſides, in luffering a Recovery, no Body fs conſidered 
but the Tenant in Tail; fo2 if he declares the Ales thereof, 
and ik the Recovero2 ſhould declare other Uſes, thoſe declared by 
the Tenant in Tail are good, and the other void; ſo if Tenant 
in Tail is diſſeiſed, and the Diſſeſo2 and Diſſeiſee join in a 
Fine, and they and the Cogniſee declare ſeparate Ales, 
thoſe which were declared by the Diſſeiſee, and thoſe alone 
are good; from which it map be inferred, that the Tenant in 
Tail is the only Party intereſted in the Recovery 02 Fine; 
and that the Recovero2 02 Cogniſee are only made Parties 

thꝛo' Neceſſity, to keep up the Fozms of Recoveries, which 
are of ſo great Ualue in the Law, that the Chief Juſtice 
Dyer tells us that he was not wozthy to wear a Gown, who 
ſhould ſpeak againſt them. 

11 My Lord Coke, in his 1 Inſtitute, calls a Recoberp a 

10. 4. Common Conveyance, and tis a Pꝛivilege ſo inſeparably in⸗ 
cident and annexed to an Eſtate- Tail, that the Tenant in 
Tail cannot by any Means be depzived of it ; therefoze if a 
Gift in Tail is made on Condition, that the Donee ſhall not 
ſuffer a Recovery, this Condition is repugnant and void, be- 

1 Inft. 224- 4. Cauſe the Law gives him a Power lo to do. 

6 Rep. 41.0. In the principal Caſe, if the Appellant's Father had de- 
clared the Uſes to himſelf and his Heirs, this would not 
have been a new Uſe but the old one; (6 that if he had been 
leiled a parte materna, and after the Recovery had declared 
the Ufes to himſelf and his Heirs, in ſuch Caſe the Heirs 

„ Salk. 590. 2 parte materna ſhould inherit, and thoſe a parte paterna 


; Lev. 46. would not; and if he had declared no Uſes, then by Operation 
5 1 0 
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of Law, the (iſe would reſult to the Heirs a parte materna, 
and they would have immediately been ſeiſed in Fee. 

It hath been pꝛetended, that every Alteration of the Eſtate 
ſhall be taken to be a Purchaſe within this Statute, but 'tis 
quite otherwiſe; fo2 if a Papiſt is ſeiſed of a defeaſible E- 
ſtate, and levies a Fine thereof with P2oclamations, and five 
Pears paſs without any Claim; now by this Means the E⸗ 
ſtate is become indefeaſible; this is certainly an Alteratton 
of the Eſtate, but no Body will ſay 'tis a Purchaſe. 

Do where the Father being a Papiſt, ſettles his Lands 
upon his Son, with a Power of Revocation, and after he 
erecutes that Power, ſo that the Eſtate is reveſted in the Fa- 
ther, this is likewiſe an Alteration of the Eſtate 3; but it was 
never yet called a Purchaſe. 

Bekoze the Statute * de Donis, &c. where Lands were 
given to a Man, and to the Heirs of his Body, &c. upon 
Condition, that if he die without Jſſue, the lame ſhould re- 
vert to the Donoꝛ; pet after Iſſue bozn he had Power to a- 
lien, and to bar ſuch Jſſue, and all Poſſibility of Reverting to 
the Dono2, which he could not do before he had Iſſue; ſo that 
the Getting a Child made a great Alteration in his Eſtate ; 
= no Yan can ſay that he became a Purchaſer by Getting a 

hild. 

It was not inſiſted on by the Counſel on the other Side, 
that the Lord Derwentwater could not make any Settlement; 


* Weſtm. 2. 
cap. I. Anno 
13 Ed. 1. 


fo2 certainly ik he had been Tenant in Fee-ſimple, this Set⸗ 


tlement had been good; but his Gaining a Fee-fimple by ſuf- 
fering a Recovery as Tenant in Tail, and declaring the Uſes 
thereof, makes no Alteration as to that Matter, becauſe a 
Common Recovery is a Conveyance which a Tenant in Tail 
ts entitled to make by Law, and thereby to do as much as any 
Tenant in Fee can do; and the Power of ſuffering ſuch a 
Recovery is inſeparably incident to every Tenant in Tail, 
and ſo cloſely united to the Eſtate, that as a Tenant in Fee 
cannot be reſtrained by any Condition to alien, ſo neither can 
Tenant in Tail from ſuffering a Common Recovery. 

But the Reaſon of the Commiſſioners Decree is, fo? that 
the Lord Derwentwater, by ſuffering this Recoverp, &c. did 
acquire a new and greater Eſtate than he had befoze ; lo that 
by this Means he became a Purchaſer of ſuch Eſtate. 

'*Tis true, his Eſlate is new modelled, but not new made; 
and take it altogether, he hath a leſg Eſtate after ſuffering 
the Recovery than he had befoze; fo2 if the Recovery, and 
the Declaration of the Ales and the Settlement be look d 

upon 


tm 
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Econtra a- 
gainſt the 
Appellant. 


upon as one Conveyance, (fo2 ſo it is in Law) then inſtead 
of an Eſtate-tail, he hath only an Eſtate fo2 Life; and there 
is an expeſs Authozity, that the Recovery and the Deed ta 
lead the Ales and the Settlement, are but one Conveyance ; 
fo2 ſo it was reſolved in the Low * Cromwell's Caſe, where 
the Bar gain, the Recovery, and the Fine, tho' made at ſe- 
veral Times, pet all being made by the mutual Agreement 
of the Parties, were but one Aſſurance, and tended to perfct 
the Bargain. 

here Tenant in Tail levies a Fine, oz ſuffers a Reco- 
very, and declares no Ales, in (ſuch Caſe the Uſe fs to him 
and his Heirs, fo2 it can never reſult to him in Tall, be- 
cauſe that Eſtate is extinguiſhed by the Fine, and barred by 
the Recovery; and therefoze this Lozd Having by an expreſs 
Deed declared what is implied by Law, this erpzeſs Declara⸗ 
tion and Deed muſt be bzought under that Maxim, (viz.) 
Expreſiio eorum quæ tacite inſunt nihil operatur. 

It hath been ſaid, that ff the Lord Derwentwater hed been 
Tenant in Fee, this Settlement had been good; now, if 
that be admitted, then Tenant in Tail in ſome Senſe hath 
as large an Eſtate; koz as Tenant in Fee may by Feoft- 
ment, Bargain and Sale enrolled, Leaſe and Releaſe, Ec. dif. 
poſe the Fee; ſo map Tenant in Tail, by Uſing the p2opcr 
Deans he hath by the Law, which ts by ſuffering a Recove- 
ry; ſo that tho' he is not Tenant in Fee in actu, he is ſo in 


potentia; and it plainly appears in the Books, that he hath 


the whole Power over the Eſtate in his Hands; fo2 the Re- 
mainder⸗Man cannot charge it but at the TUti! of the Tenant 


in Tall; fo2 if he ſuffers a Common Recovery, all ſuch 


Charges are barred as well as all the Remainders, and 
ſhall never take Place, tho' the Tenant in Tall ſhould die 
without Jſſte ; and that is the true Reaſon why a Remain- 
der after an Eſtate-tail is of no Conſideration in the Eye of 
the Law, fo2 it ſhall not be deemed Aſſets in the Hands of 
the Heir; and ik an Action ſhould. be bzought againſt him, in 
ſuch Caſe, Riens per Deſcent is a good Plea fo2 him. Foz 
theſe Reaſons it was pꝛaped, that the Decree of the Com⸗ 
miſſioners might be reverſed. 

The Counſel on the other Side, who argued againſt the 
Appellant, admitted ſeveral Things which were alledged on 
his Behalf, as that Tenant in Tail hath Power of ſuffering 


Aa Recovery, and by that Means to bar the Jſſue in Tail, 


and likewiſe all Remainders ond Reverſtons ; and that ſuch 


Power is „„ annexed to his Eſtate, and cannot be 


5 reſtrained 


2 ns, pon ans. ans co. 
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reſtrained by any Condition; and that where he ſuffers a 
Recovery and declares no Uſes, there the (ſe reſults to him 
and his Heirs; but notwithſtanding all this Matter, the Lord 
Derwentwater was a Purchaſer both within the Meaning 
and Letter of this Statute, 

It cannot be denied but that the TUo2d Purchaſe is men- 
tioned in this Ac, (viz.) No Papiſt ſhall purchaſe any Lands, 
Oc. then it muſt be conſidered, Whether this Caſe doth 
come within the legal Sigutfication of that Mozd; and as 
to that Batter, my Lord * Coke tells us, that every Man * « 1:8. 2. 
who hath an Eſtate, hath it either by Right oz by Crong; if 
by Right, then it muſt either be by Purchaſe or by Deſcent, 
ſo that there are but two Mays to have a rightful Eſtate, of 
which Purchaſe is one; therefoze this Lo2d, after he had ſuk⸗ 
fered the Recovery and declared the Uſes, &c. not coming in 
by Deſcent, it muſt neceſſarily follow, that he came in by 
Purchaſe, | 

In the ſame 7 Book tis ſaid, that he is a Purchaſer who + Int. ;. 
comes to Lands either by Conveyance or Title; now this 
Low came to the Lands in Queſtion by Conveyance, there. 
foze he is a Purchaſer. 

The Mod Purchaſe hath been taken in this Senſe in other 
Acts of Parliament, and particularly in the * Statute of * 15 Ric. 2. 
Mortmain, by which tis enacted, that Lands purchaſed bp ©*?: 5: 
People of Religion ſhall be fopfeited, and that hereafter no 
Purchaſe ſhall be made to the CIſe of Spiritual Perſons; yet 
if a Conveyance of Lands is made to them by Wap of Gift, 
02 by Will, they were accounted Purchaſers of ſuch Lands. 

Cons in Acts of Parltament are always to be underſtood 
in that Denſe the Law puts on them; nom the Deſign of this 
Law was to put ſuch Hardſhips on Papiſts, that they might 
be obliged to part with their landed Jntereſt, and transfer the 
ſame to Proteſtants. 

A Moꝛtgage made to a Papiſt is void, ſo that the Jncapa« 
city of taking Lands in any Caſe is meant by this Statute, 
ther ekoꝛe this Lozd could not alter his Eſtate tail, and turn it 
into Fee-fimple, 

The Uozds in this Act are very expzcſs, (viz.) That no 
Papiſt ſhall purchaſe; it doth not (ſay fo2 a valuable Conſide- 
ration, but generally without any Manner of Reſtricion; but 
in ſeveral Statutes a Diſtinction is made between a Purchaſer 
generally and a Purchaſer for a valuable Confiderationz any 
if the Parliament had intended the later, tis pzobable it would 


have been exrp2eſſed in this Statute. 
| Aa Now, 
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* Antea hic. | 


Now in Conſtrutton of Aas of Parliament, it hath been 
an old Rule, that every Miſchicf not expꝛeſip provided a⸗ 
gainſt is intended to be remedied by the Ad; and tn the Caſe 
of * Roper and Ratcliffe where the Decree in Chancery was 
reverſcd in the Houſe of Peers, it was held that a Deviſe 
was a Purchaſe within the Meaning of this Statute; and if 
a Deviſe is a Purchaſe, certainly a Recovery and a Declara⸗ 
tion of the Uſes to himſelf and his Heirs muſt be a Pur: 
chaſe, eſpecially when by the Statute he is capable of taking 
any Ale; and he cannot take any reſulting Uſe by Implication 


ok Law, fo2 that would be contrary to the Maxim, expreſſio 


facit ceſſare tacitum, and he had plainly expꝛeſſed the Uſes = 


by the Deed. 

Now if this Lozd ſhould take by Uirtue of this Recovery 
and Declaration of Uſes either erp2eſſed o2 implyed, he would 
have quite another Eſtate than what he had befoze; and the 


Females would inherit, which they could not befoze, fo2 af- 


ter making this Settlement, if this Low had Jſſue a Son, 
who had Jſſue a Daughter, ſhe would now inherit, which 
the could not do befoze, becauſe he was Tenant in Tail 


Male. 
As to the Objcction which hath been made, that if this Re- 


' coverp ſhould be adjudged void by Uirtue of this Statute, it 


would incapacitate Papiſts from ſelling their Eſtates to 
Proteſtants , the Anſwer is, that there is no Clauſe in the 
Statute which puts them under luch an Jncapacity, the Par- 
liament intending it koz the Benefit of Proteſtants; and 
therefoze it ought to be taken in the largeſt Senſe, and to 
extend to every Conveyance by which a Paptſt ſhall take 
Lands, as well as to a Purchaſe fo2 a valuable Conſideration. 
Obj. Jt hath likewiſe been objecked, that the Power of ſuf- 
fering a Common Recovery being a Puvilege inherent to an 
Eſtate⸗Tail, it could never be the Intent of the Parliament 
to reſtrain that Pꝛivilege, elpectally ſince the TUo2d Recovery 
is not mentioned in the Statute, | 
Anſw. 'Tis very true, the Wod it ſelf fs not mentioned; 
but as a Recovery is 8 Purchaſe, it may pꝛoperly be ſaid to 
be within the To2ds of the Statute, and conſequently with- 
in the Intent thereof; and to p2ove that a Recovery is a 
Purchaſe, it was inſiſted, that ag ſoon as 'tis ſuffered, there 
is an Eſtate in Fee in the Recovero2, and all the Uſes a⸗ 
riſe out of his Eſtate, and a Purchaler, even fo2 a valuable 
Conſideration muſt claim the Eſtate of the Recoveroz, and 

not of the Tenant in Tail who ſuftered the Recovery. 
3 Now 
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Mob the Intent of this ad was to hinder Papiſts from ta⸗ 
king greater and better Eſtates, than they had bekoze, (viz.) 
from taking a Fee-ſimple, where befoze they had only an E⸗ 
ſtate:Tatl, and to reſtrain them from making Settlements to 
perpetuate their Eſtates in their Families. 

Where a Papiſt is Tenant in Tail, Remainder over to 
another, and he in Remainder conveys his Eſtate to the Te: 
= in Tall, this would be a Purchaſe, and void within this 

c. 

Now in the pzincipal Caſe, the Lord Derwentwater got 
the Remainder by ſuffering this Recovery ; but the Caſe is 
the lame, whether he got it by Conveyance 02 Recovery ; fo 
both are void by this Statute, which if it ſhould be otherwiſe 
conſtrued, it would be in the Power of a Papiſt Tenant in 


Tafl to bar the Remainder in Fee in a Pꝛoteſtant; and tho' 


it map be ſaid, that it ſhall bar the Jſſue in Tall, and the 
Remainders, ſo that they ſhall never take any Advantage a- 
ga inſt it; yet the Crown being a Stranger to the Recovery 
may (et it aſide, becauſe in Reſpe# of the Crown, the Eſtate- 
tail is in Eſſe; ſo is the Caſe of * Crocker verſas Kelſea, where 
Tenant in Tail levied a Fine, and declared the Ales to him⸗ 
ſelf and his Heirs, it was reſolved, that the Eſtate tail was 
barred as to him who levied the Fine, and as to his Tſſue ; 
but that in rei veritate, it was not determined, fo2 all Stran- 
gers might ſay, that it was in Being. 

'Tis true, when Tenant in Tail ſuffers a Recovery, every one 
who comes tn by ſuch Recovery, comes in + Continuance of 
the Eſtate tail, and muſt be liable to all the Charges made by 
the Tenant in Tail, and the Charges of thoſe in Remainder 
ate barred ; but this doth not p2ove, that an Eſtate-tail is as 
large as an Eſtate in Fee, which is the Point now in Queftt: 
on; therefoze if this Lozd hath gained a new and greater E- 
ſtate than he had befoze; 'tis plain ſuch Eſtate is void with⸗ 
in the Intent and CUo2ds of this Statute. 

The Queſtion is not, TUhether a Recovery ſuffered by Te- 
nant in Tail ſhall bar the Remainders and Contingencies 
expectant upon ſuch Eſtate ; but whether he who ſuffered the 
Recovery ſhall (after the Making this Statute) take any Ad: 
vantage of it after 'tis ſuffered. 
as to the Cale put on the other Side, (viz.) That where 
_ Tenant in Tail 4 parte materna [uffers a Recovery, and declares 
no (Iſes, in ſuch Caſe the Ade ſhall be to the Heirs a parte 
materna; this is not Law; tis true, 'tis ſo where a Man is 
Tenant in Fee-ſimple, but not where he is Tenant in _ 

f | pon 


* , Cro. 688. 
Hutt. 84. 


+ Benſon ver. 
Hodſon. 
Raym. 236. 
1 Mod. 108. 
2 Lev. 28. 
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Upon the whole Matter it was inſiſted, that the Lozd Der- 
wentwater was a Purchaſer within the Moꝛds and Intent of 
this Statute; therefoze it was p2ayed, that the Appeal might 

But the Decree of the Commiſſioners was reverſed by the 
Delegates, by the Opinion of Four againſt Juſtice Forteſcue. 

Eis plain, that a Papiſt under the Age of eighteen Pears, 
at the Time of Making this Statute, map take either by 
Deſcent 02 Purchaſe, and that the CUozd Purchaſe in this 
Statute is onlp a Modification of the Eſtate, and ſhall not be 
taken in the full Extent of the UWlozd , fo2 thole Purchaſes 
are only intended by the Statute, by which Papiſts enlarge 
and extend their landed Intereſt, and not where by Oceds of 
Settlement the antient Family Eſtate is new modelled, mith⸗ 
out making any new Acquiſition ; ſo that even at this Day a 
Purchaſe by Limitation in a Settlement, 02 by a Devile to a 
Papiſt under the Age of eighteen Years, is good, ſo as ſuch 
Papi, within ſir Months after he comes to that Age, con-. 
fox and take the Paths, &c. otherwiſe he loſes the Per- 
nancy of the Pzofits during his Life only. 
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The Arguments of the then Chief 
Juſtice of B. R. in the Caſe of Roper 
and Radcliffe, &c. ante pag. 167. 


ther the Intereſt deviſed by Mz. Roper be ſuch an 
Intereſt, oz of that Sozt as is 1 the Cows 
(02 Jntent) of this Act. 


And herein 'twill be pꝛoper to conſider, 


1. The Moꝛds of the Act. 
2. The Nature of the Jntereſt. 


1ff, There are two Expzeſſons (02 Clauſes) in the Act that 
concern this Point. 


1. By the Firſf, Every Papiſt, or Perſon profeiing the Po- 
piſh Religion, is diſabled and made incapable to purchaſe 
any Manors, Lands, Tenements, Rents or Hereditaments 

in his own Name, or in the Name of others, to his Uſe, 
or in Truſt for him. 

2. By the Second, All Eſtates, Terms, and any other Inte- 
reſts or Profits whatſoever, out of Lands, Tenements, or 
Hereditaments, made after the 10th of April, 1700. to, or 
in Truſt fob the Benefit of a Papiſt, &c. are made void. 


So that all Lands, Tenements, Rents, and Hereditaments, 
are within the ſt ; and, 

All Eſtates and Terms, inheritable, 02 not; and, 

All other Intereſts 02 Profits whatſoever, out of Lands, (&c.) 
are erp2eſſively within the 2d. 


There are no qualifying Tlozds to make it material, 
Uhether the Term 02 Intereſt be long oz ſho2t, oꝛ what other 
Circumſtances it be attended with, provided it be, out of 


Land, Ge. 
and the Mod Whatſoever, ſeems to be added, on Pur⸗ 


pole to ſhut out all Pꝛetence of Diſtinction between one 

Eſtate, Term, Intereſt, 02 Profit out of Land, and another. 
Now, As to the Jntereſt deviſed to M2. Conſtable any 

M2. Radcliff, Jt is a Truſt, and an Intereſt, and. as ſuch tis 


demanded by their Bill, 


T DE firſt and great Queſtion in this Caſe is, Whe- 


Stat. 11 & 
12 W. z. 


e. 4. 


*Bb And 
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And of what Nature it is, will appear by the Deed, the 
Will, and the Codicil, whereby it is created and diſpoſed : 


The Creation of it was thus, 


R, Roper by Leaſe and Releaſe conveys ſeveral Lands 
and Manos in the Counties of Cornwal, Glouceſter, 
and Monmouth, particularly named; and all other bis Lands, 
Tenements, and Hereditaments in thoſe Counties, to Wil- 
liam Conſtable, Eſq; R. Hewet and Daniel Hickman, and 
their Heirs, upon Truſt, gs ſoon as couveniently map be, 
to make Sale of the Pꝛemiſſes in Parcels, oz in the TAhole, 
to the beſt Purchaſoz o Purchaſo2s, and fo2 the beſt Pꝛice oz 
Pꝛices that can be reaſonably had z gotten fo2 the ſame ; 
and by and out of the Rents and Pꝛoſits {Ong (thereout) 
till ſuch Sale; in the firſt Place, to pap 4000]. owing to 
Sir Robert Cotton and John Proby, ſecured upon the Lands 
in Cornwal, with the Intereſt thereof; and then to pay the 
Debts in the Schedule, being thzee Debts, amounting to 
390 l. And then 
. "T6 pay and diſpoſe the Refidye to and {a2 the Benefit of 
ſuch Perſon and Perſons, and to and fo2 ſuch Ends and 
Purpoſes, and in ſuch Manner as the faid J. Roper, by any 
CUriting o2 {Uritings under his Hand and Seal, teſtified by 
thzee, oz moze, credible Titneſſes, oz by his Laſt CUill and 
Teſtament in Triting fo teſtified, ſhall direct, limit and ap⸗ 
point; and fn. Default of ſuch Appointment, oz until (ſuch 
Oirection, Limitation 02 Appointment ſhall be made, to pay 
und diſpoſe of ſuch Reſidue 02 Overplus, to and fo2 the Be⸗ 
nefit of the ſald J Roper and bis Dejrs. 
And the Truſtees are declared chargeable only fo2 ſo much 
as they reſpectively ſhall adually receive, 


The Truſt being thus created, J. Roper makes bis Mill, 
and reciting the ſaid Deed in Purſuance of the ſaid Inden⸗ 
ture, o2 by anp other Power veſted in him, he gives, deviſes 
and bequeaths out of the Surplus of the Honey ariſing, 02 
to atiſe by and out of the Sale o: Sales of thoſe Manozs, 
Lands and Pꝛemiſſes, and by and out of the Rents and Pꝛo⸗ 
fits of the Pꝛemiſſes ariſing till ſuch Sale, the ſeveral Sumg 
following ; and fo diſpoſes of ſeveral Sums, in all about 
16col. and then goes on. “ And as to all the Reſt and 
„ Reſidue of my Eſtate both Neal and Perſonal, of what 


„ Mature oz Kind ſoever, J give, debiſe and bequeath the 


© ſame to the laid William Conſtable, and unto the Honour- 
able 
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ce able T. Radcliffe, Eſq; Robert Hewet, Gent. and the ſald 
% Daniel Hickman equally, and unto their Þeirs and Aigns 
«© fo2 ever. And makes them Executoꝛs. 

And nfterwaryds adds a Codicil, and diſpoſes of 1401. in 
Legacies (tho' out of the Lands) and then goes on thus, 
All mp Remainder, whether in Lands o; fn perſonal Eſtate, 
J leave to my wozthy and beloved Executozs T. Radcliffe 
« and William Conſtable. | 


The particular Times of erecuting theſe ſeveral Jnſfru- 
ments appear not; but their Dates are near together, viz. 

The Leaſe and Releaſe 17 & 18 January, 1708. 

The Till 5 March, 1708. 

The Codicil ' 2 April, 3 709. 

So that the Truſt now contended fo2, is that Truſt which 
Mz. Roper reſerved to himſelf and his Heirs, in the Surplus 
of the Yoney to be raiſed by the Sale of his Lands, Rents, 
and Pꝛofits, and till Sale, after the Payment of the ſeveral 
Debts and Legacies appointed. 

And it is deviſed by the TUill, To his four Executozs, and 
their Heirs, under the Title of The Reſt and Reſidue of his 
Eſtate Real and Perſonal. And by the Codicil, To two of thoſe 
Executozs, under theſe Mods, All my Remainder, whether 
in Lands or perſonal Eſtate. 

And there appears no other Eſtate to anſwer the Tozds 
Real Eſtate in the Mill, o2 other Lands (02 perſonal Eſtate) to 
anſwer thoſe in the Codicil, but this Truſt. 

The Lands are not turned into Monep in his Life-time, 
but remain yet unſold in the Hands of the Truſtees, ſubject 
to, and charged with this Truff, 

And the Queſtion now is, 

Cahether this Truff, this Right to the Surplus, to be re- 
ceiv'd out of thole unſold Lands, be within this ck of Par⸗ 
liament? i. e. TUhether it be an Hereditament oz an Eſtate, 
02 any Jntereſt o2 Pꝛoſit whatſoever out of Lands? 

(Fo2 if it be any of theſe, it ſeems clearly within the A). 


This may be conſidered in two different Uiews : 


1. As it agrees With thoſe other Sums appointed to be 
raiſed by this Truſt, in this Reſpect, That it is a Right 
to ſomething to be raiſed out of Lands. 

2. As it is diſfinguiſhable from thoſe other Sums, in 
Reſpet of its being a Surplus, after the other Charges are 


| 2 Firſt, 
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(T1) Frirff, Had this not been a Surplus, but a certain Sum ap- 
pointed to be pald out of thoſe Lands, it muſt be admitted 
to have been within the At; fo2 that ſays, Any Intereſt oz 
oft out of Lands fo2 the Benefit of Perſons p2ofeſling 
the Popith Religion. 

Now, That it is fo2 the Benefit of Perſons pꝛokeſüng 
the Popiſh Religion, is agreed. 

And, That it is an Jntereſt in (02 out of) Lands, ſeems 
meſt clear: Foz, 


1. The Truſtees hold the legal Eſtate in the Lands, not 
at all foz their own Advantage, but (in the To2ds of 
the AX and of the Truſt) fo2 the Benefit of others, 

2. Suppole the Executozs and Legatees, and thoſe who 
are entitled to the Surplus, releaſe to the Truſtees all 
their Right in the Land, it will ertinguiſh this Right. 
And in ſuch Caſe the Truſtees, who had befoze only a 
nominal Eſtate, will then have the beneficial Eſtate too 
1. e. The whole Fee both legal and equitable. 

3. Ik they grant all their Right, Title, and Jntercſt in 
” thoſe Lands, this (Intereſt) will paſs. 

4. If they ſhould grant the Land it ſelf, it can be no Que- 

ſlion but This will pals. 


Alſo we may conſider the Nature of this Jntereſt further, 
as it is a Right to a Sum to be raiſed out of Land. "mu 


1. The Eſtate and Concern of the Truſtees therein, viz. 


They have an Eſtate in Fee, in Truſt, to apply the Pꝛo⸗ 
fits, 02 permit them to be apply'd fo2 the Benefit of the 
Perſons to whom the ſeveral Sums to be raiſed are ap: 
pointed to be paid. 


1. It there were not an exp2eſs Appointment fo2 them to 
ſell, but that the Monies were to be raiſed out of the 
Pyqofits ; they could not ſell without Conſent of him 
that has the Surplus, but muſt be contented to take the 
Poofits as they ariſe. 

2. Tho' there be an expzeſs Truſt and Power to ſell, pet 
it only authouzes them to ſell. Ik, and when they can. 
And on the beſt Pꝛices, &c. And in the mean Time all 
the Pꝛoſits are in their Hands by Anticipation; and the 
Truſt (02 Right) is to be managed in the ſame Manner 

as if to be raiſed out of the Rents and Pꝛofits only, 


2, Conſider, 


DS £©& © ©, we 
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2. Conſider the Jntereſt and Power of the Truſtecs, viz. 


They amongſt them have the whole Truſt of the Lands, 
which is a Power over the Eſtate therein. And Thoſe wha 
are entitled to have particular Sums raiſed, have particular 
Truſts carved out of the Inheritance in Nature of Chattel 
Intereſts. Fog, 

He that has 5001. appointed to be raiſed out of an Eſtate 
of 100 l. per Annum, has an Jntereſt (in the Land) of like 
Nature, and much of the lame Continuance, as if he had a 
Truſt (therein) fo2 five Pears. | 

Jf the Truſtees make not the moſt of the Lands, oz ſuffer 
not him to do it, they bzeak their Truſt. A Truſt to Cell 
— ay J obſerved befoze, but in Mature of a Powter to 
fell, And, 


I. Till Sale, his Right to the Pꝛoſits is the lame as if no 
ſuch Power, 
2. By Sale, Ibis Jntereſt in the Land is gone, and he now 
— a Truſt in the Boney, and is paid ſo much the 
ooner. | 


Secondly, This Truſt now in Queſtion may be conſideren (2) 


as it is diſtinguiſhable from the particular Sums to be paid 
out of thoſe Pꝛoſits, in Reſpect of its being a Right to a 
Surplus after Debts and Legacies paid. 


And in that Reſpet J think it yet moze clearly within the Ad. 


1. Upon the Conſtruction of the Deed. Fo thereby it 
was ſo veſted in J. Roper, as to be not only an Jntereſt and 
P2ofit out of Lands, but ſuch a one as was an Heredita- 
ment, and deſcendable to his Heirs, it being expzefly reſerved 
To 7. Roper, and his Heirs. And tis agreed on all Hands, 
That Ed. Roper, the Heir, would be entitled to it, if the ill 
and Codicil were out of the Map. And, 

Ik twere merely perſonal, a Limitation to him and his 
Heirs would veſt it wholly in him, and it would go to his 
Executozs. 

2. The conſtant Opinion in Chancery. All the Caſes 
there, both fo2 and againſt Heirs, who have ſued ko; (uch 
Surplus, are Authozities, That the Truſt of ſuch a Surplus 
is a Real Eſtate, and veſcendable to the Heir of him who 

But befoze J ſtate the Caſes, J would mention That, 
which is the G2ound both of theſe Caſes of Truſts, and alſo 
of the Caſes of Uſes executed by the Statute, 

LY 1. And, 
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679. 


See Salk. 


1. And, Firſt of Ales. 


A Ute, befoze the Statute of Uſes, was a meer Truſt cog: 
nizable only in E quitp, and is ſince expounded in the Com: 
mon Law Courts by the Rules of Equity; and as to that, 
J would uſe the Mozds of Lozd Ch. Juſt. Cook, 1 Inſt. 23. a. 
TUhboſoever is ſeiſed of Lands, has not only the Eſtate of the 
Land in him, but a Right to take the Pyofits, which is in 
Nature of a Uſe. 

So that if the Lands deſcended of the Part of the Mo- 
ther, the Uſe ſhall go to the Heir of the Part of the Po⸗ 
ther, which could not be if it were not the old Ale (02 Eſtate) 
but onip a Thing newly created. And the like Law is of 


Cuſtom of Bo2ough Engliſh, Gavelkind, &c. 
This is called a Reſulting Uſe. 


And the Law fs the ſame, if after the particular Uſes 
there were an expꝛels Limitatton to the Feoffoz and his Heirs. 


1 Inſt. 22. b. 
Indeed ſome Books do mention this laſt as a new Ale: 


But it has been divers Times reſolved and ſettled to be the 
old Uſe, as fn Godbolt and Freeſton's Cale, and Abbot and 


Barton's Caſe, in C. B. Trin. 7 Ann. 


2, Secondly, As to Truſts, 

a Man in Conſideration of Equity has an Eſtate in Land 
as a Truſt; this is as a Uſe in Conſideration of Law, and 
follows the Perſon of Ceſtuiq; Truſt, being a beneficial Jate- | 
reſt and Pꝛoſit. And ſo much of the Truſt as in a Convep⸗ 
ance is undiſpoſed of, the Exccuto? (Q) has in him as hig 


antient Truſt. 
This is called a Relulting Truſt. 


And ik the Dilpoſition be by Tlill, the like reſulting Truſt 
will deſcend to the Heir as Part of the antient Truſt not de- 
viſed from him. 

So a Conveyance 02 Devile to Truſtees to pay Debts, 
paſſes the whole Eſtate in Law, and Part only of the Truſt ; 
that is, Truſts koz the particular Sums in Nature of Chat: 
tel Jntereſts, after which the Reſidue of the Truſt reſults to 
him oz his Heir as undiſpoled; and ſuch Reſidue is the Fee 
of the antient Truſt deſcendible : as in Culpeper and Auſtin's 
Caſe, Mich. 28 Car. 2. 2 Chan. Caſes 223. And 

Trin. 34 Car. 2. Jt was laid down as a Rule, That when 


Lands are appointed to be ſold, oz are conveyed in Truſt to 
. pay 


—— 


The Caſe of Roper and Radcliffe, &c. 18 


7 


pap Debts, the Heir is entitled to have the Lands akter the 
Debts paid, by an implied and reſulting Truſt. And Paſch. 


32 Car. 2. 2 Ventr. 349. Ik Lands be deviſed fo2 the Pay⸗ 


ment of Debts and Legacies, and the Reſidue of the perſo⸗ 
nal Eſtate be given to the Trccuto? (after Debts and Lega⸗ 
cies paid), the Perſonal Eſtate ſhall notwithſtanding, ſo far as 
it will go, be applied to the Payment of the Debts and Le- 
gacies, and the Land no further charged than is neceſſary to 
make up the Reſidue. | 
And Mich. 33 Car. 2. 2 Ventr. 399, 02 355. Ik a Man 
makes a Leaſe, oz deviſes an Eſtate foz Years (he being ſei⸗ 
ſed of an Eſtate of Inheritance) fo2 Papment of Debts, It 
the Profits of the Land ſurmount the Debts, all that re⸗ 
mains ſhall go to the Heir.” tho not ſo expzels'd; and albeit 
it be in the Caſe of an Executo?. 
Allo the Caſe of Cook and Gwavas in Scaccario, 25 Jan. 
33 Car. 2. was thus: J. Cook, 28 Julii, 1677. after ſeveral 
particular Legacies, deviſed all his Goods and Chattels to 
R. Cook, Eſq, Eliz. Cobb and William Gwavas, to their own 
Diſpoſition, and makes them Executozs : And by Indenture 
of the ſame Date demiſes ſeveral Manozs and Lands in 
Norfolk. to the (aid Cook and Gwavas fo2 500 Pears, upon 
Truſt fo2 himſelf fo2 Life, and after his Death upon Truſt 
out of the Rents and Pyofits to pay his Debts, Legactes, 
— funeral Expences z and four Years after to attend the Jn- 
The Plaintiff, as Gꝛandlon and Heir to J. Cook, exhi⸗ 
bited his Bill to have an Account of the Perſonal Eſtate, and 
ok the Rents and Pꝛoſits of the Real Eſtate, and that the 
Perſonal Eſtate might be applied to pay Debts and Legacies, 


in Eaſe of the Real. | 


The Defendants, the Erecutozs, inſiſted, That they were 
entitled to the ]erſonal Eſtate, as a Legacy, and the two 
Truſtees claimed the Pꝛofits of the Lands fo2 four Years 
after the Debts and Legacies paid, as an implied Gift, the 
Term being appointed to attend the Jnheritance after four 
Pears, But 

Decreed, That the Perſonal Eſtate be applied in Erone- 
ration of the Real Eſtate; and that the four Pears be in 
Truſt fo2 the Complainant, and ſuch other Perſons as ſhall 
have the Freehold and Inheritance; and to attend the ſaid 
Freehold and Inheritance. | 
The Caſe of Sir John Packington & Ux. in Scaccario, 
22 Junii, 1708. and 30 Maii, 1709. Sir Herbert Perrot, by 
Mill dated 21 Junii, 1682. made his Mike (who — 
| married 
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married Sir Cyrill Wyche) Executrix, charging her to ſee 
his Mill perfozmed, and thereby gives her a Rent ˖ Charge of 
205 l. with this ſpecial Truſt, That ſhe may be lupply d with 
Money koz the Papment of all his Debts and Legacies ; 
To which End, J do hereby give to my laid Executrix a 


- Leaſe fo2 thirteen Pears, to begin within ſir Months after 


my Deceaſe, of all the ſaid Rent-Charge of 205 l. per Ann”. 
And this was decreed to be a Truſt foz the Heir after 


Debts and Legacies paid ; and this Decree was affirmed in 


Parliament 15 Maii, 1712. | 

Theſe Caſes were indeed upon Terms fo2 Pears, but the 
G10ound of them was this, That tho' all the Term was part⸗ 
ed with, yet only Part of the Truſt thereof was diſpoſed ; 
and that not only the Jnheritance, but likewiſe all the Truſt 
undiſpoſed (i. e. the whole Truſt of the Inheritance, and the 
Reſidue of the Truſt of the Term) deſcended to, and was 
Part of the old Truſt in the Heir. 

And the Reaſon is the ſame where it is of an Inheritance; 
Ik only Part of the Truſt be diſpoſed of fo: Payment of 
Debts 02 Legacies, &c. The Reſidue of the Truſt remains 


ſtill undilpoſed. 
There have been divers Caſes of that Kind, viz. 


North verſus Crompton, x Chan. Caſes 196, Catharine 
Crompton ſeiſed in Fee of the Lands in Queſtion, by her 
TUill dated 21 Jan. 1669. deviſed to H. North, Eſq; her Exe- 
cutoz, all her Eſtate real and perſonal, to diſpoſe of foꝛ Pay- 
ment of all her Debts and Legacies ; and int. al. gives 2001. 
to the Defendant, her Uncle, and Heir at Law. And upon 
the Hearing, two Queſtions were made. 

1. (Uhether this was a Deviſle in Fee; And, 2. TUhether 
Mz. North (the Defendant claiming by an implied Truſt after 
Debts, &c. paid) might not aver againſt that Amplication ? 
And after long Debate it was decreed againſt the Heir at 
Law, v1z. 

7. That a Fee did pals by the Deviſe ; And, 2. That there 
was not any implied Truſt of the Surplus koz the Heir, be⸗ 
cauſe there was 2001. given to him, which was to no Pur⸗ 
poſe, if the Surplus had been intended him. 

Cabich Caſe plainly admits a reſulting Truſt in the Heir, 
unleſs the Intent of the Teſtatrir appeared to diſpoſe it from 
him. And in this Caſe we may obſerve, That the Queſtion 
was ſingly, CUhether there were any Truſt at all created, oz 
intended, as to the Surplus ; but not the leaſt Doubt, That 


if all had not paſſed, the Reſidue would have gone to the 12 
„ nd 
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And all theſe Caſes ſuppoſe this G2zound and Rule, That 

if any Part of the Truſt were undiſpoſed, it was the old 
Truſt, deſcendable to the Heir. And the Labour of all the 
contending Parties is to ſhew, That it is, oz is not all 
diſpoſed, 
Burt in the pzeſent Caſe there is no Queſtion, but that the 
Gzantees were bare Truſtees of the Surplus, A Truſt is 
here on all Hands admitted; it is indeed exp2eſly declared, 
and our Queſtion fs only concerning the Nature of it, i. e. 
CUhether deſcendable, oz not: 

Now all the befoze cited Caſes admit *tis deſcendable, ik 
there be one; fo2 they no where tell the Heir, That the Truſt, 
ik there be any, is not delcendable. But the ſingle Anſwer 
they reſt on is, That there is no Truſt at all. 


The Cale of Coote verſus Moore, 22 Jan. 1691. went pet 
further, | 


William, Earl of Meath, conveyed ſeveral Manozs any 
Lands in Staffordſhire to the Counteſs of Drogheda, and 
one Humphries, To the Uſe of himſelf fo; Life, with Power 
to ſell, and pay Debts, in a Schedule, and what other Debts 
he ſhould owe at his Death; and to pay the Surplus to his 
Daughters, who were his Heirs ; and afterwards deviſed his 
perſonal Eſtate to his Mike. 

He ſold Part of the Eſtate himſelf, and contracted fo?2 
Sale of other Part thereof, and died; and 17 Julii, 1655. 
upon a Bill of the Purchaſozs to have their Purchaſe per- 
fected, it was declared, That the perſonal Eſtate ought to 
be applied in Aid of the Real Eſtate fo2 the Benefit of the 
PDeirs. And afterwards on a Bill by Sir P. Coote, who 
married the Lady Eliz. one of the Oaughters, and the ſaid 
Lady his Mike; and by the Lady Catharine Brabazon, the 
other Daughter, on the 27 jan. it was decreed, That the 
particular Eſtate ſhould be applied to exonerate the Real E⸗ 
ſfate in favour of the Heirs at Law; and pet there was na 
Kcal Eſtate but this Surplus, which was look'd upon to be 
a Real Eſtate. And this Decree was affirm'd in the Houſe 
of Peers in 1592. (Note, The Diviſion of the Houſe was 
equal). And JJ obſerve from the printed Caſe which J have 
(cen, That that which the Appellant rely'd upon was, 


1. The conſtant Intention of the Earl, that the Counteſs 
(ould have the Perſonal Eſtate. 
2. That the Truſt Eſtate was erp2eſiy charged with Debts. 


But nothing was urged, That it was not an Inheritance. 
*Dd And 
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And J take it to be the conſtant received Opinion in this 
Coutt, That this ſo2t of Truſt is inheritable. 

1. Now ſuppoſe the Truſt had been, To raiſe the ſeveral 
Sums out of the P2ofits, and to pay the Reſidue of the 
Pꝛofitg to him and his Peirs ; no Doubt but this had been 
Part of the antient Truſt, and inheritable, and would de⸗ 
ſcend to his Heir. And the Truſt to ſell, as J bekoze ob⸗ 
ſerved, is but a Power till executed; and the Truſt differs 
nothing from that in the mean Time. 

2. Suppoſe a Man ſeiſed in Fee gives Power to his Exe- 
cutoꝛs to ſell his Lands, &c. and to pay the Monep oz Sur⸗ 
plus to his Heirs; he there has Power over the legal Eſtate, 
as here he has over the Truſt; but till that Power be execu⸗ 
ted, the old Fee deſcends to the Heir; and when it is executed, 
then ariſes a Truſt in the Money in Lieu of that in the Land, 
which is now ſold and turn'd into Money. 

As in the Caſe of Abbot and Burton, in C. B. befoz2e:men- 
tioned, A. conveys her Lands to ſeveral particular Uſes ; and 
after the particular Eſtates ended, To the (le of her and her 
Heirs, with Power to appoint the ſame to ſuch Perlons, and 
fo2 ſuch Eſtates, as ſhe ſhould think fit, till ſuch Appointment 
made; here the Uſe to her and her Heirs is, no Doubt, the 
old Aſe; and if not direcked by an Appointment, ſhall deſcend 
to her Heir; and if the Land came from the Part of the Mo⸗ 
ther, ſhall deſcend to the Heir of the Part of the Bother, 

3. J obſerve ſome Part of the Land in the Deed bclong'd 
fozmerly to Dame Dorothy Drummond, who was J. Roper's 
Mother's Mother; and then if they deſcended to him from 
her, and he had made no Will 02 Codicil, but the Truſt, ac- 
cozding to the Limitation in the Oced, had been to the Heir; 
J would be glad to know what Heir would have had it. 
Would it not have been the ſame Heir who would have taken 
the Lands if they had not been charged? Mo Doubt ſuch a 
Reſulting Uſe, a Uſe limited by him, to him and his Hetrs, 
would have gone to the Heir on the Part of the Mother. And 
ſurely the Truſt of the ſame Lands, being ſo much of the 
ſame Trult undiſpoled, muſt have gone the lame Map. 

4. J take ft, That the Truſt, if not deviſed away, would 
have been Aﬀets by Deſcent in the Hands of the Þcir, upon 
the Statute of Frauds and Perjuries. 

5. That when it is ſo deviſed, the Heir is ſo far diſinhe⸗ 
rited, and the Devilee put in his Place. 

6. That a Devile of all his Perſonal Eflate would not 
paſs it, &c. 

. 71 This 
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This is the Mature of it, as it ſtood in J. Roper himleif; 
and J take it, That upon the Deviſe here it is no Way al- 
tered, Here is no Alteration appointed. 


J think it would have made no Oifference, ik he had given 
it by Map of Appointment, But here it is given as Part 
of J. Roper's Eſtate, and conſequently not being any Part 
of his Perſonal Eſtate, it muſt be Real. By the TU! it fs 
given by the Name of the Reſidue of his Real Eſtate, and in 
the Codicil 'tis called his Remainder in the Land. 

So that the Devilees (if the Oeviſe be good) have the 
Truſt (in the Lands). 


1. As it was in J. Roper: And, 2. Ag it would have 
been in his Heir: And therekoze, 
E 1. An Hereditament. 2. A deſcendable Truſt in the 
and. 


J ſhall now in the next Place conſider the Conſequence, if 
1 Caſe ſhould be conſtrued to be out of the Act of Par⸗ 
ament. . 


I think it has been rightly obſerved by the Counſel fo2 the 
Plaintiffs at the Bar, and by all who have (ſpoken to it on 
the Bench; That the Deſign of the Makers of this Law, 
was, 1. To get the Lands of this Kingdom out of the 
PDands of Papiſts; and therefoze it lap Difficulties upon 
them in keeping of their Lands, in ozder to induce them to 
ſell them. And, 2dly, To pꝛevent them from making any 
new Acquiſitions. 

J agree likewiſe, That the Reaſon of the Parliament in 
kozming this Deſign pzobably was, That they looked upon 
the landed Jntereſt to be the Strength of England. Foz 
that ſuch Jntereſts and Eſtates in Lands give great Autho⸗ 
rity and Jnfluence over their particular Tenants, and other 
Dependants. 

That it might influence Eletions to Parliaments, if Pa⸗ 
piſts, &c. have Power to make their Tenants Frecholders, 
02 to accommodate with their Lands ſuch as had no Free- 
holds of their Own, by ſame other Title. 

And J obſerve, That in many of the weſtern Manozs 
(ſome of theſe perhaps are of that Sozt) the Tenants are 
frequently Freeholders, oz have other Rights of Uoting (in 

 Coponations, &c.) 

In ſhozt therefoze, the Law makers ſeem to me to have 

eſteem'd Eſtates and Intereſts in 85 to be CUrcapons, 


which 
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which Papiſts, when they had them in their Hands, made 
uſe of againſt the Publick and the Government. 

J obſebve likewiſe, That they have exp2eſly and particular⸗ 
ly p2ovided againſt Terms made to Papiſts; fo that by the 
expꝛeſs Tos of the Ad, a Term koz two Yeats ; nay, fox 
ought J can ſee, a Term fo2 one Pear, oz fo2 any certain 
Time, is pzevented from being made to Papiſts. | 

Jt ſeems, They thought an Jntereſt of fo ſhozt a Conti⸗ 
nuance (tho' not of ſo great Miſchief o2 Danger as an Inhe⸗ 
ritance) was pet of ſome Miſchief, and lo much as to deſerve 
a Remedy, 

And J obſerve, That the Truſt of a Term is as much 
within the Act as a legal Jntereſt in the Term ; and that the 
Eſtate in the Þands of the Truſtees of a Papiſt is of the 
ſame Conſideration, as while it is in his own Hands. 

Let us now conſider a Truſt of this Sozt as ts here devf- 
led, and ſee what Difference there will be between this and 
the moſt dire# Truſt in Land, oz any the moſt open and noto⸗ 
rious Term 02 Eſtate in Land. And to me it ſeems plain, 
That there will be the ſame Influence over Tenants and o⸗ 
thers, as in the Caſe of a dire Ownerſhip. 

We ate now upon the Mature of a Truſf fn general, and 
not upon the particular Circumſtances of this Cale; ſo that 
a greater 02 leſſer Eſtate, a greater o2 leſſer Charge, a greater 
92 leſſer Surplus, will make no Difference in this Point, 
whether within the Act, oz not? 
| Suppoſe an Eſtate of 1coo1. per Annum is conveyed ta 
| Truſtees, on Truſt to ſell and pay off 3000 l. and a Papiſt 
| has a Right to the Surplus. The Management of ſuch 
Sale falls naturally into the Hands of himſelf, And the 
Jnſolvency of Tenants oz Smallneſs of the Rents, is only 
= his Loſs. And the Sinking of the Debts, and Jacreaſing 
h the Surplus, is to his only Benefit ; therefoze the putting 

in, oz out of Tenants, agreeing upon the Terms and 

Rents, and Fozbearing, Arreſting, o; Diſtraining the Te⸗ 
| _ &c. will of Courſe be accozding to his Ileaſure, 
ö 8 | | 
[ The Truſtees are his Friends, and therefoze named Tru⸗ 
| ſtees fo2 him: And they willingly and moſt ſafely leave it to 
bis Management; no2 can they ſafely interpoſe oz ac other- 
wiſe, (than he deſires) without Hazard and Trouble. But, 

Suppole the Management were in the Truſtees, pet they 
are the Truſtees of a Papiſt, and fo2 his Benefit, which is 
cqually within the Act. | 
192 2 | (1.) Tell, 
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(1.) Well, but ſay they, The Sale will put an End to 
this, ſo that it can be of no long Continuance. 

Anſw. Any Term, as J have ſatd, is within the Ack, as fo; a 
ſingle Pear, perhaps fo2 Þalf a Pear, certainly fo; two Years. 
And this in the Nature of it muſt exceed that Time. Foz it 
muſt wait ſome Time, either to meet with the beſt Chap⸗ 
men; 02 to get the beſt Pꝛice. 


And this is to be fo? every Parcel 02 Part. 


So that here is no Certainty, noz even Pꝛobability of the 
Ending of this Truſt in many Years. 


(2.) 'Tis (atd he is only a Tenant at Cill to the Tru⸗ 
ſtees, and they may ſell without him. 

Anſw. He is indeed but Tenant at Will to them; but 
they have no Will but his. 

CUhich Tay then can a Sale be expected without his 
Conſent ? Foz, 

1. The Truſtees are his Friends, and they (02 he) may 
either diſparage the Title, oz objet to the Pꝛice, 02 pꝛetend 
better Bidders ; 02 map ſay, tis unreaſonable, oz that they 
will have a better Pꝛice, &c. 

2. As to the Executors and Legatees, if they p2eſs the 
Sale, tis but giving them ample Security; they map be 
made eaſy with Intereſt, &c. And if there be no other Map, 
— 3 to get a Friend to advance the Monep, and all will 

e eaſy. | | | 

3. But pou'l ſay, The Chancery will ſet all Right, i. e. 
oder a Sale of the Land, and turn it into Money, But, 
How ſhall it come there when all the Parties are made eaſy, 
viz. The Executozs and Legatees are ſecured oz ſatisfied ; 
and the Heir of him that made the Conveyance will declare, 
1. That he has no Intereſt. 2. That the Conveyance in 
Truſt is good; and, 3. That the Truſt is not within the 
Act. _ in the End muſt only pap Coſts, if decreed againſt 
him. And, | 

4. As to the next Proteſtant of Kin, &c. ſhould he come 
to pꝛay a Sale of Part, and to have the J2ofits of the Re- 
ſidue, &c. Jn that Cale no Court map decree the hole to 
be ſold, So he will fare no better. 


1. But we will ſuppoſe it depending in Chancery (which 
may be a long Time firſt, and longer befoze it come befoze a 
Maſter, and longer ſtill befoze a Decree) yet fair Bidders 
may be wearted, &c. by Bidders of their own, and (if theſe 
will be ſturdy) out⸗bid at laſt; —_ where no Body's Intereſt — 

e 0 
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to follow it) eafity fly off; o2 if they do not, yet the Papiſts 
paying their own Monep, receive it again themſelves, and 
fake a Conveyance in the Namie of their own Truffees : and 
ff this be undilcovered, all fs well; oz if it be diſcovered, the 
Conveyance, *tis trite, is void by the ad; but then it reveſts 
_ in the firſt Owner o2 Truſtees: And the Conſequence 
S, hat | . 

They are to begin the fame Round again; noz can J lee 
any End this Map, where it is no Body's Buſineſs, Inte- 
reſt oz Inckination to ſue; ſo that the Management of the 
— may continue {0x Ages. To which no End is likely 
to be put. | 7 | 
2. But ſuppoſe the 30001. Debts and Legacies paid by 
Perception of the Droits befoze there can be a Sale; 02 
ſuppoſe he that has the Surplus buys them off (ag he may 
well do, if they are not within the ad). And if by either of 
the ſaid Mays he becomes the ſingle Owner of the lad 
Truſt: That is the Nature of his Intereſt now? 

He has now the entire Truſt of the Land, the Rents 
are merely his, &c. Has he yet no Jntereſt oz Pꝛofit out of 
the Land? Who ſhall have the Management o2 Power over 
the Tenants? if not himſelf. And the Eſfate of the Truſtees 
is now not in the leaſt fo2 their own Advantage, but fo2 the 
Benefit of Papiſts. 1 1 

3. This will open a TUay, not only fo; a Papiſt to take by 
Deviſe, but to buy o2 purchaſe this Sozt ok Dwnerlhip of 
others; fo2 what is not within the Act may as well be 
bought as given. CUhich So2t of Expoſition will, J appze- 
hend, overturn the Act, and will have no other Effex, but 
that ſome vety leatned and ingenious Gentlemen, who at- 
tend here upon this Occaſion, muſt, o2 will fo2 the Future, 
dꝛels up their Truſts in a new Foꝛm. 


J own, with me, it is a Offficulty to ſay, That ſuch a 
Truſt as this, is neither Tenement, Hereditament, Eſtate, 
Term, no2 any other Jntereſt o2 Pꝛofit whatſoever out of 
Land; and J know not whether to ſhut this out of the 
Ack, J muſt not go kurther and ſay, That this Eſtate in 
Fee in the Truſtees fs not any Land, Tenement, Heredf- 
tament, oz any Jntereſt oz Pꝛoſit whatfoever. Foz if it be 
any of theſe, it is plainly in Truft fo2 the Benefit of Per⸗ 
ſons pofeſſing the Popiſh Religion, and therefoze within 
the Clauſe and Pꝛoviſion of this Act. 


To pꝛove this not to be within the A, great Aariety of 


Arguments have been uled. And they lay, That the Argu⸗ 
2 | ments 


— 
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ments on the other Side pzove too much, and tend to great 
Hardſhips, viz. 
1. That this would diſable a Papiſt to make Pꝛobiſion fo2 
his younger Childzen, if ſuch a Truſt to make oz raiſe thetr 
Poztions were void. 
2. That it would avoid a Pꝛoviſion fo2 Popiſh Executors, 
8 and they would therekoze diſtinguiſh upon the Act, and 


V, 

2. That the Act only intends the Continuing of Eſfates 
in Papiſts, and that here all is to be ſold, and by Conle⸗ 
quence there is no continuing Intereſt in the Land, 

4. That the Act only intends real Eſtates, but that this 
is Monep, and merely perſonal; and as an Inſtance (ay, A 
Mortgage in Fee till fozecloſed, the Money is in Equity per- 
ſonal Eſtate, and ſhall go to the Executo2s. 

5. That Eſtate, Term, Jntereſf, and P?2ofit out of Land, 
mean only Perception of Pꝛofits, and not Yoney to be railed 
by Sale of the Land. 


And they argued further and ſaid, 


6. That a Pan may ſell his Land, and give the Money 
to a Papiſt; and therefoze he may appoint another to Cell it, 
and to give the Boney, &c. Qui facit per alium, facit per ſe. 

7. That this anſwers the Intent of the Act, to turn Po⸗ 
piſh Lands into Money. 


Bekoze J anlwer theſe Particulars, J would obſcrve in general. 


1. That the Arguments uſed of the Hardſhips to Papiſts 
are of little Foꝛce againſt an ad of Parliament, which is p20- 
feſſedly intended to bzing [ardfhips upon them. 

2. That the Diſtingions which have been offered do not 
ariſe from any Tos in the Act, but from ſome Gueſſes at 
what may be thought too Hard oz unfit, which J think cannot 
controul the expꝛels TUo2ds ; fo2 that would indeed be repeal- 
ing the Act inſtead of conſtruing it. | 

3. That the TUows in this Act are contrived on Purpoſe 
to extlude all Diſtinctions, and ſeem very ſtrong koz that 
Jurpoſe, viz. All Eſtates, Terms, or any other Intereſt or 
Profit whatſoever out of Land. So that, let it be long 02 
ſhoꝛt, permanent oz tranſito2y, deſcendable oz teftamentary, of 
what Nature 02 Kind ſocver, oz whatever Intereſt oz Pꝛofit 
it be, if it come out of Land, it ſeems compnſed within the 
expzels Wows of this Act. 

4. That if this be a deſcendable Intereſt, as J have endea- 
voured to ſhew, all thoſe Arguments fall ; tho' J ſhall endea- 
vour 
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vour to ſhew them fnſufficient, were it no deſcendable In⸗ 
tereſt. 

5. That in no Caſe is any Diſtin#ion to be admitted in 
expounding an Act of Parliament, which opens a Map to de- 
ſtroy the Act, as J think this would. 


So that ſhould J not ſatigfactoziſp remove all the Dif- 
culties objected, yet they would not be of Meight to alter 
the (Uows and natural Conſtruction of the Act. 


But to the fozegoing Objedlong J gibe theſe particular 
Anſwers, viz. 


1, The Act does not diſable a Papiſt from making any 
Pꝛoviſion fo2 his younger Childzen, which they are enabled to 
take; tut thoſe which they cannot take, he cannot make koz 
them; as a Rent-Charge, oz a Leaſe of Lands, and as J 
conceive, a Truſt of Lands. 

But what is the Conſequence of this? That they muſt not 
be p20vided koz? No, but muſt be p2ovided fo; in a pꝛoper 
Method, i. e. Let him give them Money; Tf he has it not, 
why does he pꝛetend to keep his Land when he wants Ponep 
fo2 the Occaſions of his Family. 

This is a p2oper Method to attain one End of the ax, 
i. e. To wozk Papiſts out of their Lands; and putting a Ne- 
ceflity upon them to ſell, is agreeable to the End and Oelign 
of the Act. Ik he ſells the Land oz Jntereſt therein himſelf, 
*tis certainly done; but if he raiſe a Truſt, 'twill perhaps ne- 
ver be done, 02 paid off by the Popiſh Þeir, &c. 


So that this is ſo far from being an Objeckton, That tis 
an Argument that the Act ſhould extend to it. 


2. As to Popiſh Executozs, &c. 

Anſw. They cannot take Leaſe 02 G2zant, and conſequent- 
ly not Moztgage. This is within the expzeſs Wozds of the 
Act; fo? it is an Jntereſt in Land; and on Non-payment the 
Eftate is abſolute in Law; and his Intereſt is good in Equi- 
ty to intitle him to receive and enjoy the Pꝛofits till Re- 
demption oz Satisfationz and on a Fozecloſure he has the 
abſolute Eſtate both in Law and Equity, 

2. That the Hardſhip is to Perſons the Law intended a 

' Hardſhip to. 
3. That it is not ſo hard as to avoid any Purchaſe, Foz 
tis what was not contracted foz, oz rely'd upon, | 


I | 3. 'Tis 
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3. 'Tis ſaid the Ac only extends to continuing Eſtates, &c. 

Anſw. 1. No ſuch Diſtincion is in the At, which ſays all 
Eſtates and Intereſts whatſoever. .2. This may neceſſitate 
Sales to p20vide fo2 Childzen, &c. 3. 'Tis a continuing 
Intereſt. Tis true, the Sale, when it happens, may deter: 
mine ft, but that alters not the Nature of it tn the mean 
Time : And how long e're that may be, God knows, Jt 
may continue unſold fo2 ever, (and perhaps ſo intended). 


4. Tis objected, That the Att only intends Real Eſtates, 


and that this is perſonal, &c. | 

Anſw. 1. No ſuch Diſtinction in the AX, no2 any TWows 
that countenance it; but econtra, all Terms are erpzeſly 
within it, which are perſonal, and go to Executozs. 2. In 
a Mo2tgage in Fee deſcended to the Heir, and unkozecloled, 
the Heir is a Truſtee koz two Perſons, viz. iff, Foz the 
Executoz as to the Money, which is a particular Truſt 
carved out of the whole Truſt of the Fee, like a Term fo? 
Years out of an Inheritance; and, 2. Foz the Moztgagoz as 
to the Reſt of the Truſt, who therefoze has the Anheritance 
of the Truſt, But tho' in that Caſe the Truſt fo2 the Exe- 
cuto2 is not an inheritable Truſt, yet it is really a (continu- 
ing) Truſt in that Land koz the Yoztgago?, tho' of another 
Nature; as he that has a Term fo2 Years has as really an 
Intereſt in the Land, as he that has the Reverſion, tho' of 
another Kind; and tho* the one be deſcendable and the other 
teſtamentarp, it amounts but to this; Twill be Honey after 
the Sale; and what now aftects the Land, will by the Sale 
affef the Money. 

So if a Yan by Will gives Power to his Executoꝛzs to 
ſell Land and pay the Money to his Heir, 'till the Sale the 
Heir has a Fee thercin ; tho' when the Executozs have ere- 
cuted their Power, it will be turned into Money. 

So in Abbot and Barton's Cale befoze cited, there was a 
Power to appoint any Eſtates, even the Fee, to other Per⸗ 
ſons ; but pet till that was done, and the Ale limited to the 
Party and her Heirs, it was the old Uſe deſcendable to the 
Peits on the Part of the Mother. 

But 2dly, All Rents and Pꝛolits of Lands, when receiv'd, 
will be Money 02 Goods, and yet the Right to them bekoze⸗ 
hand is within the Ac, and is an Intereſt in the Land. 


5. Obj. That the Wows, Eſlates, Terms, Jntereſts, &cc. 

mean only Perception of the Pꝛofits, &c. 
Anſw. 1. Here is a Right to have an Account and Benefit 
of Rents and Pꝛoſits till Sale; and the Sale only goes in 
"Fi Defeaſance 
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Defeaſance of that Right. Mow, how far off this Sale may 
be, J know not; and here is a ditect Power over the Te- 
nants in the mean Time. 

2. Ghat eſſential Difference ig there between Rent and 
Money on Sale, as to the pꝛelent Point? A Rent is the 
Paice fo2 which the Pꝛofits of the Land are ſold fo2 one Pear, 
and a foze-hand Rent is pꝛoperly a Taking up the Pꝛofits of 
Land by Anticipation 5 and on a Sale all the PPꝛofits of all 
future Pears are ſold, and the Party receives the JI2tce, 
which is receiving the Pꝛofits by Attticipation ; and no Di- 
ftintion is between fo2e-yand Rent and akter Rent; they are 
both the Profits of the Land: Pyofits taken yearly come in 
all in a Lump on a Sale; and the Right to the one oz the 
other is a Right to the 12ofits out of the Land. 

And therefoze, where a Cruſt has been to raiſe Boney out 
bf the Rents and Pꝛofits of Lands; and the Rents are ſo 
mall, that to raiſe it by Perception of them, would not an⸗ 
(wer the Purpole of the Truſt; the Courts of Equity have 
with great Juſtice decreed a Sale, becauſe that is tfll a 
Raiſing out of the Pꝛofits, tho' taken ſooner by Anticipattoh, 


6, Obj. That what a Man may do himſelf he may do by 
another, &c. 
Anſw. This Rule is right, pzovided no Law hinders; but 
ere the Ack of Parliament hinders; he map receive the 
Rents of his Eſtate twenty Pears together, and pap em over 
to a Papiſt; but can he therefoze make a Leaſe to another 
 fo2 twenty Pears, on Truſt to receive the Rents and pay em 
over to a Papiſt? The Difference is plain; in the one Caſe 
he creates a Truſt foz a Papiſt, and gives him a Right to 
demand the Profits of the Land; in the other Caſe the Pa⸗ 
piſt receives only the Money from him, but never had any 
Demand out of the Land. 


7. Obj. That this will anſwer the End of the Ad, i. e. 
Tutn Papiſts Eſtates into Boney. 

Anſw. No. 1. This will defer and p2event doing it. Jt 
will deliver him from the Neceſſity of doing it; otherwiſe he 
muſt have done it himſelf, and then it had been over; but by 
oy May the doing it is delayed, and perhaps it will never 

e done. | 

2. This bꝛings the Jntereft of unfolb Lands to the Papiſt, 
and creates in him a new Jntereſt to the Land, and a Power 
over the now Tenants. „ 

3. This nocs to (ll them, not while they are in Popiſh 
Hands, but when they are deſcended to a Pꝛoteſtant mw 

1 't 
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It is in effect a Dilinheriting a PDꝛoteſtant Heir, that a Pa⸗ 
piſt may have the Benefit ; which ſurely was never the In⸗ 
tent of the ad. | | 


4. This would be the ſame as ik the Truſt had been created 
by a Pꝛoteſtant: Foz if this be not an Intereſt wichin the 
Act, a Papiſt may purchaſe it from a Pꝛoteſtant, as well as 
have it given him by a Papiſt. No2 will it be material from 
whom the Eſtate comes. | 

8. Obj. But it map be further ſaid, That all my Objec⸗ 
tions atiſe from the JNon-perfozmance of the Truſt, which is 
not to be ſuppoſed ; and that a Court of Equity ought rather 
to judge of it as if it were perfoꝛmed. 

Anſw. My Dbjefions ariſe, 1. From the erpꝛels Mods of 
the Act; nnd, 2. From the manifeſt Jnconventence, if they 
ate departed from. 


And as to the ſuppoſing a Perkozmance, obſerve; 


1. There muſt neceſſarily be ſuppoſed a Time when 'twas 
unperfozmed, oz there is no Room fo2 a Perkozmance; and 
15 17 Time a Papiſt had a Demand out ok, and Intereſt in 

e Land. 

2. J cannot ſuppole a Truſt to be perkozmed, which no 
Bodp has any Neceſſity, Jiitereſt o2 Jnctination to perfozm. 

3. The Truſt is to pay out of the Pꝛoſits. [Paying out 
of the yearly Rents is no Perkozmance in Effect, And a 
Sale is the only CUay to perfozm it. But that is not done. 


9. Obj. Well, but a Cure map perhaps be pꝛopoled fo2 the 
Jnconveliſencics J have objected ; as, That if there appears 
any Fraud, a Court of Equity will ſet that Right, oz they 
may give another Conſtruction in ſuch Cafe, 
| nſw. Ce are not here upon a Law made to pzebent any 
Ad in it (elf fraudulent oz injurious, and if ſo, yet the Eva- 
ding of this would but occaſion the Committing of the ſame 
au another Map, and therefoze to be met with in the fir(> 
Inſtande. | 

Noz are we upon a Law which pꝛohibits ſomething under 
the Penalty of a Fozfeiture to a third Perſon ; tho' in that 
Cale perhaps a Fraud to depuve ſuch Perſon of a Title gi⸗ 
ven him by luch an At, would be met with. 

But this At is a bate Diſability; and if a Ban be dif: 
abled to purchaſe one Sozt of Eſtate 02 Jutereſt, it is no 
Fraud to purchaſe another Sozt of Intereſt which he is not 
diſabled to purchaſes no2 to take Care, befoze he _ his 
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Money, that the Seller has an Jntereſt of (uch a Nature as 


he can purchaſe. 

Beſides, here he has no Stranger to deal with, but ſim- 
ply the Perſon he buys from, who being a Party to all that 
is done, and not ſurpziſed 02 d2awn in, but honeſtly and (ully 

pad, can never complain of Fraud. 

Noz do J appꝛehend, That the greater 02 lefſer 1920poz- 
tion of the Surplus can be materfal, if the Act extend not to 
an Intereſt of that Kind. 

Noz can the Management of the Eſtate afterwards weigh 
any Thing; fo2 this Act creates only a Diſability, but makes 
no Foxfeiture ; it pzevents a Qeſting, but deveſts nothing 
veſted; and if the Truſt is admitted to be theirs, it is too 
late to diſpute with them about the Management of what is 


their own, 


2d Argument. J Am, it ſeems, in this Caſe, to unkoztunate 
as to differ from (ome of my Bzethzen; 


they holding: 
1. * Caſe being on a Mill, is not within the 
> ; And 
2. That if it were, yet this Method will not detet- 
mine it. N 


This only opens a May to a further Labour to conſider, 
Whether a Gift by Will be within the Ack, o2 not? Now 


confider ; ; 


1. By the firt Expreſſion in this Clauſe, Every Perſon 
being a Papiſt, or profeſſing the Popiſh Religion, is diſ- 

abled to purchaſe. And, 

2. By the Second, All Eſtates made to any ſuch Perſon 
are declared void. And here being in neither Expzeſſion 
- any Reference to any one Manner of Conveyance, there 

ſeems no Room fo2 a Diſtindion, Whether it be by Fine, 

02 by Deed, oz by Mill, &c. But here is a general Jn- 
capacity of all Manner 'of Conveyances; and all Eſtates 
- howſoever, oz by whomſoever made, are declared vold, if 
- made to ſuch Perſons after ſuch a Time. 


This ſeems to me to be the clear Senſe of the (lows. 


But the Objection conſiſts of two Parts; if either of 


2 fails, it falls to the Gꝛound. 
1. Tis (aid that the firſt Expzeſſion does not impozt any 


5 Diſabil to purchaſe in a pꝛoper oꝛ legal Senſe, but only a 
Dilability 
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Dilability to purchaſe fo2 a valuable Conſideration; which is 
lald to be the vulgar and common Senſe of the Tlozd. 

2. That thoſe Mozds which make Eſtates void, ik made 
to ſuch Perſons, mean not ſuch Perſons as profeſs the Po⸗ 
piſh Religion (generally), but only ſuch purchaſing Papiſts. 

And conſequently, That the Plaintiffs not having paid 
any valuable Conſideration; but this Truſt being given to 
them freely by a Will, this Caſe is not within the Act of 
Parltament. | | 


JJ hold both theſe Pꝛopoſitions to be wrong; tho' if either 
be ſo the Concluſion will fall. 


1. Firſt, A Purchaſo2 is a Law Term, and impozts any 
_ Eſtate which is not caſt upon a Man by Ac of Law (as 
Deſcent oz Elcheat). But which he takes oz accepts by 
Conveyance fo2 Monep 02 other Conſideration, vel alia qua- 
vis Fortuna (ſays Sir H. Spelman) oz freelp of Gift (fays 
my Low Cook expreſly) Lite. fol. 12. x Inſt. 18. a. b. And 
thus it has been conſtantly uſed by all Lawyers foz ſome Hun- - 
dꝛeds of Years without Jnterruption. | 

Mot to multiply Particulars, let me inſtance in the Man⸗ 
ner of Expꝛeſſion of that known Rule which is in every Law: 
yer's Mouth, as mentioned by that very accurate Judge, 
Loꝛd Hobart, in Counden and Clark's Caſe. Hob. 30. 

This is a poſitive Rule, That a Man cannot raiſe a 
Fee⸗ſimple to his own right Heirs, as a Purchaſoz, neither 
by Conveyance of Land, noz by Uſe, no2 by De vile. 

Mz. Attoꝛnep would ſeem to imagine a Difference between 
the Mozds To purchaſe, and To take by [Purchaſe ; but tis 
clear they are all one, and the Uerb To purchaſe, is con- 
ſtantly uſed fn the ſame Senſe as to take by Purchaſe; and 
in 1 Inſt. 2. a. b. tis uſed ſo near a dozen Times, And 

The general Licences to Abbies after the Statute of Mer- 
ton, are generally only Leave to purchaſe (ſo are Charters to 
Coppozations) ; but no one ever doubted, but that thereby 
they might take what was given them, as well as what thep 
ſhould bup and pay fo2. 

And here all the Conjugates are uſed in the ſame Senſe 
as the Moꝛd Purchaſor, which is nomen verbale, and being 
foꝛmed from that verb, To purchaſe, it is naturally and p20- 
perly to be uſed in that Senſe, 

J will mention but one Inſtance where that Mod is uſed 
in a Statute in the lame Senſe (tho' in another Fozm of Er- 
p2eſſion) on the Rule befo2e cited out of Hobart. Tis in 
Pybus and Mitford's Caſe, 1 Vent. 372. (Where Wild, Juſt. 

* G g (ays, 
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ſays, J agree, A Man cannot either by Conveyance at Com. 
mon Law, Limitation of Uſes, oz by Deviſe, make his 
right Heir a Purchaſo?. | 


| Surely Laws are to be underſtood accozding to the Lan- 
- guage of the Law, and a Law Term in an ad of Parla- 
ment is to be taken in its legal Senſe, 


Stat. 15 R. 2. c. 5. Takes Notice, That Mapoꝛs and 
Commonalty of Cities and Bozoughs, and other Towns 
which have a perpetual Commonalty, be as perpetual as 
People of Religion; and therefoze, Firſt erp2eſlp extends 
the Statute De Religioſis to them in theſe Terms; from 
hencefozth they ſhall not purchaſe to them and their Com', 
upon Pain contained in the ſatd Stat. De Relig. 


And it was never doubted, but that it would extend to 
what ſhould be given to them, as well as to what they 
ſhould buy, | 


J agree, That Purchaſozs fo2 valuable Conſideration 
have been diſtingulch d from others in ſeveral Acks of Par. 
tiament, by Pyoviſtous made particularly fox them, that 
they ſhould not loſe their Money; oz by Exceptions to 
p2event their being involved in general P?oviſions againſt 
Fraud; but were never diſtinguiſhed to their Loſs oz Pꝛeju⸗ 
dice, noꝛ ever ſingled out to fole their Effates, becauſe they 
had patd foz them. Noꝛ do thoſe Acts of Parliament, which 
are in their Favour, ſpeak of them as of Purchaſozs gene- 
rally, but only as of one Species of Purchaſozs, i. e. Put- 
chaſozs fo2 valuable Conſideration in erpzeſs Terms; as, 

Stat. 27 Eliz. c. 4. againſt fraudulent and cobenous Con- 
vepances, Sed. r. Kecites the Loſs the Subje# may have 
after Purchaſes made, &c. of Lands, &c. fo: Money and 
other good Conſiderations, Seck. 2. Makes fraudulent Con⸗ 
vepances void againſt Perſons who ſhall purchaſe foz valua- 
ble Conſiderations. Sect. 8. Makes Statutes not entred in 
due Time void againſt Perſons who ſhall purchaſe fox Mo- 
ney 02 good Conſideration. 

Stat. 21 Jac. 1. c. 19. of Bankrupts, Seck. 14. Pꝛo⸗ 
vides, That no Purchaſo2 fo; good and valuable Conſide- 
ration ſhall be impeached by that ad, unleſs the Com- 
miſſion be ſued out within five Pears. And the Statute of 


Frauds and Perjuries, Sec. 15. is, That Judgments, as 
againſt Purchaſozs bona fide fo2 valuable Conſiderations, of 
Lands to be charged thereby, ſhall in Judgment of Law be 
Judgments only from the Signing: And, Sect. 18. No Re- 

2 | cognizance 


— 
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connizance ſhall bind any Land, &c. in Behalf of any Pur⸗ 
chaſoz bona fide, and fo2 valuable Conſideration, but from 
the Time of the Jnrolment. 


J agree, if a Gentleman at the Bar were arguing on 
the Stat. 27 Eliz. againſt a fraudulent Conveyance, and 
ſhould ſay, That his Client was a Purchaſoz, J ſhould un- 
derſtand him to mean a Purchaſo? fo2 a valuable Conſidera- 
tion, not becauiſe the Mozd Ex vi termini fmpozts it; but 
becauſe the Occaſion of his Uſing it ſhews That to be his 
Meaning, 02 he talks nothing to the Purpoſe. 

But the Caſe is different when we have under Conſidera- 
tion the p2oper - Senſe of the TWows of an Act of Parlta- 
ment; where no declared Meaning in any other Part of the 
At determines the Jntent, but we are to judge upon the 
enacting Part, what they have done, and only thence are to 
learn their Intent, and what they deſigned to do; fo2 there 
of Neceſũty the Act muſt be underſtood always to ſpeak pꝛo⸗ 
perly, and in the Language of the Law. 

But ſhould J admit, That an Act of Parliament p2ovf- 
ding againſt Frauds and Artifices to defraud Jurchaſozs, 
is to be confined only to Purchaſozs upon valuable Conſide- 
rations, tho' not ſo expꝛeſs d; fo2 that Jurchaſozs by free 
Gift can hardly be ſaid to be defrauded in the Language of 
the Law; fo? if the Gift be defeatcd, they are but where 
they were, and lo the ſubje# Matter may ſupply the Diſtinc- 
tion omitted in the Wozws : 


Pet here is no G2otnd oz Reaſon fo2 the Diſtindton; Jt 
is all one as to the End and Intent of this AZ, Mhe⸗ 
ther the Lands were paid fo2, oz not. 


I the Law makers look'd upon Lands in Papiſts Hands 
as the Suppozt of Popery, and to ſtop the Gzowth thereof, 
and the Miſchief the Owners might do the Publick, thought 
it reaſonable to make Pꝛoviſions againſt their further Acqut- 
ſitions, Is it at all material whether thoſe Acquiſitions were 
paid fo2, 02 not? 100 l. per Annum acquired by a Papiſt by 
a voluntary Gift oz Mill, will be as p2ejudictal to the Pub- 
lick, and as much againſt this Ac, as where he has paid 
2000 |. f02 it. 


Nay, J take it, it will be moze ſo; fo2 then he has the 


Land and keeps his Money too, &. and if he has gotten a 

new Swozp, &c. it will do as much Execution when given 

him, as if he paid fo2 it. © 
he 
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The Miſchiefs intended to be remedied are the Rule 
whereby Ads of Parliament are to be expounded, and the 
TUo2ds are ſtretchd, if there be occaſion to reach them all. 
But it is very hard to reject the pꝛoper, natural and legal 
Senſe of the Mozds in any Caſe, much moze when it will 
fo plainly let in an equal Miſchief. 

The firſt Statute of Yoztmain ſpeaks only of religious 
Perſong. Now among all the Reaſons oz Expoſitions of 
thoſe Laws, it was never pzetended, that paying no Conſi- 
deration excuſed them. | 

The Stat. 15 R. 2. (ſupra), ſpeaking of Lay Communi: 
ties, fozbids-only PPurchaſozs generally; and yet 'twas plain 
the Law-makers look'd on em as equivalent. The Convey⸗ 
ance in Poztmain was the Thing in Giew, whether a 
Paice ne paid, 02 not, and what was the Motive was not 
material. | 
Co give a much ffronger Juſkance, the Stat. of Mag. 
Char. c. 32. (Nullus liber homo debet de cætero amplius, &.) 
expꝛeſſes both give and ſell 5 but not erpzeſly pꝛeventing the 
Miſchief to the Lozds, it was extended by Conſtrufion. 

Alſo the Stat. 18 E. r. Quia emptores enacts, That from 
thencefozth it ſhall be lawful ko; every Freeman to ſell, &c. 
Now here was fair Room fo2 a Diſtinction, That this Sta⸗ 
tute ſets the Freeholders free from Mag. Char. where they 
ſelf, but not where they give; becauſe the Stat. only gives 
Liberty to ſell, and Mag. Char. exp2eſly fozbids Giving as well 
as Selling; but the Act being a Pꝛoviſion fo2 the Lozd, and 
the Pꝛice being between the Parties only, and the MÞiſchief 
> giving being the ſame as to him, it has been extended 
thereto, 

And Litt. Se&. 40. ſpeaking of this Act, ſays, That it was 
thereby ozdained, That no Man ſhould alien, o2 (give) grant 
Lands 02 Tenements in Fee-ſimple, to hold of himſelf: and 
that the Cow Sale extends to Gifts, (QO) | 

So here the Care is fo2 the Publick, and to pzevent Pa- 
piſts from getting new Acquiſitions. That is paid, is only 
between the Gzanto2 and Gzantee, but does not concern the 
Publick at all. And therefoze, &c. no Reaſon to fozm a 


Diltinction here. | 


But we are not contending to enlarge the Senſe of the 
CUow (Purchaſe) but only to underſtand it in its true, 
genuine, p2oper, and legal Senſe. And, 


1 3. There 
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3. There is ſtill leſs Room fo2 this Diſtindton, becauſe 
the ſubjeck Matter of this Clauſe is pꝛoperly an Incapacity 
02 Diſability. 

Acts of Parliament are alwaps expounded accozding to 
the Rules and Reaſon of the Common Law; and when a 
„ Pꝛoviſion is made by A# of Parliament, the Law endea- 
* vours to range it with ſome Pꝛoviſions of its own of like 
„Mature.“ 

The Stat. de Donis enacts, That Tenant in Tail non ha- 
beat Poteſt. alienandi Terram datam, ſo as to pzevent its 
coming to his Iſſue; and that a Fine thereof ſit in ipſo Jure 
nullus. Now the End and Effect of this Stat. is a Diſabt- 
lity to alien to the Pꝛejudice of others; and therefoze the 
Law now Ranks him with Biſhops and other Eccleſiaſtical 
Perſons, and with Þusbands, who by the Common Law 
_ diſabled to alien to the Pꝛejudice of their Succeſſoꝛs and 

ives. 

And therefoze tho' the Ack be, That Tenant in Tail Gall 
not have Power to alien, and that his Fine ſhall be void; pet 
it was conffrued, That his Fine was not void, but made a 
Diſcontinuance, and put the Ile to his Fomedon; and that 
his other Alienations either put the Iſſue to his Aion, oz al- 
— his Entry, Jult as the Law ſtood befoze in Relation to 

ops. 

Now here by this Clauſe an Incapacity 02 Diſability is 
bzought upon a Papiſt. Then inquire. Has the Law any 
Species of Jncapacity with which to rank this? Yes, Foz 
Capacity and Jncapacity to purchaſe is a ſettled Notion 
therein, and therefoze Papiſts are to be conſirued to be in the 
ſame Conditfon with thoſe, who were under an Jncapacity to 
purchaſe at Common Law. And whatever Diftinfion might 
be between one Purchaſo2 and another in Reſpef of the Con⸗ 
ſideration and other Circumſtances; there never pet was any 
between one Jncapacity to purchaſe and another: And a Man 
under fuch Incapacity, was no moze capable of Lands given 
him than of Lands bought; and if this Act be conſtrued ac- 
coding to the Reaſon of the Common Law, a Papiſt is in 
the ſame Cale. 

And upon the Tühole, J think that the Tow Purchaſe 
here does by no Means make a valuable Conſideration 
neceflary, 


But if there could any Doubt remain: Pet, 


2. Secondly, The later Mods leave no Room foꝛ any Di⸗ 
ſtinctlon upon | the Point of the 4 5 z they are platn- 
ſy 
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ly moze general, and J appzehend moze extenſive than the 
fozmerz and therefoze if there were any Doubt upon the 
Wow Purchaſe, i. e. Whether the larger 02 narrower Senle 
of the TWHow ſhould be taken, it muſt now be in the larger 
Senſe; becauſe the Senſe of thoſe later Mozds in the Act, 
is at leaſt as large as the largeſt Senſe of the TUo2d Pur- 
chaſe; and there can be no other Uſe of them, but to ſupply 
the Defect 02 Narrowneſs of the fozmer CUo2ds. 

Therefoze, J ſhall not contend that it is an independant 
Clauſe: J content my ſelf to have it admitted to be an ex- 
planatozy oꝛ ſupplemental Clauſe, as the Wods therein, ſuch 
Perſon or Perſons, muſt be erplained to be Perſon 02 Perſons 
pꝛofeſſing the Poptſh Religion, i. e. Such Perſon oz n 
0s are ſpoken of befoze. 

This is the natural Senſe; but to conſtrue ſuch Perſon or 
Perſons to be ſuch purchaſing Papiſts, is harſh, and J think 
not to be ſuppoſed either from the Gzammar oz the Context; 
ko the (Uow Such refers to a pꝛecedent Deſcription, and 
conſequently to the C irtumſtances he is befoze deſcribed by; 
and not to make (Uozws mentioned in his Puniſhment to be 
a neceſſary Part of his Deſcription. 

Suppoſe the firſt Diſability had been a Diſability to ſue 02 
bing an Action, and the Clauſe had run thus, That all and 
every Papiſt, oꝛ Perſon p2ofefling the Popich Religton, ſhall 
be diſabled and made incapable to ſue oz bing an Action, 
and that Eſtates made to ſuch Per ſon o; Perſons ſhould be 
void ; would theſe laſt CUozds be expounded only of ſuch Per⸗ 
ſons as ſhould ſue oz bzing Aﬀtons? Mo ſurely, The different 
Puniſhment inflicted can make no Difference in the Delcrip⸗ 
tion of the Perſon. 

J can't better illuſtrate this than by the common Method 
uſed in paſſing Bills in Parliament, i. e. To bzing them in 
with Blanks ko Times and Penalties. And ſo this Clauſe 
in the Bill would run, when firſt bzought in, thus: 

«© And that from and after . . . . every Papiſt o2 Perſon 
ce pꝛokeſſing the Popiſh Religion, ſhall be diſabled, and is 
« hereby made incapable, &c. , . . . And that all Eſtates, 
« Terms, Jntereſts oz Pꝛolits whatſoever out of Lands, 
« from and after . . .. to be made, ſuffered, 02 done, to 
« 02 fo2 the Uſe, &c. of any ſuch Perſon o; Perſons, 02 up⸗ 
«© on any Truſt oꝛ Confidence, To oz fo? the Benefit 02 Be- 
6“ half of any ſuch Perſon or Perſons, ſhall, &c. 

As it ſtands here, the TUows Such Perſon or Perſons are 
plainly ſuch as are deſcribed in the Beginning of the Clauſe, 
and are uſed to ſave the „ of that which is in the 

I fozegoing 
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kozegoing Deſcription. Js tt poſſible now to think, that the 
Filling up of the Blanks can alter the Deſcriptton of the 
Perſons? And that one Sozt of Perſons will be meant if 
one Puniſhment be inſerted, and another Sozt if another; oz, 

That if the firſt Blank be filled up with a Diſability to 
ſue, That the laſt Clauſe only affens Eſtates granted to 
Plaintiffs ; oz ik with a Diſability to bear an Office, only 
Eſtates granted to Officers ; 02 if with a Diſability to be an 
Executoz, only Eſtates granted to Executozs ? 

No! the Deſcription was full and compleat at the firſt ; 
the ſame Perſons are the Subjexs of both Parts of the 
Clauſe ; and whether the Blank be filled up with one So2t of 
Puniſhment, and the Second with another; oz whether the 
A be only an Inkozcement of the Firſt, it will b 
all one. | 

Beſides! Jf pou would refer it to Puniſhment, it ſhould 

be ſuch Papiſt as is diſabled to purchaſe, and not ſuch Pa⸗ 
piſt purchaſing, fo2 there is no purchaſing Papiſt ſpoken of, 
But, 
The fozmer Expoſition operates not only upon purchaſing 
Papiſts, but upon all: All are immediately ipſo facto dil: 
abled, and the Act has its Effect upon thoſe who are thereby 
deterred and reſtrained from JPurchaſing, as fully and as p20- 
perly as upon thoſe who fhall attempt to purchaſe, and loſe ; 
and moze agrecable to the Jntent of the Act, which ſeems to 
aim at Pꝛevention rather than Fozfeiture. Jt ſeems then 
very ſtrange, that the later Mozds (ould not extend to all 
Papiſts too. 

In the Senſe wherein J take them, the later Tozds are 
very uſeful and p2oper ; they enlarge the fozmer Tops, if 
they are too ſhozt, oz, by uſing CUozds not (o capable of 
Diſtintxion, remove the Ambiguity. 

And the pꝛeſent Queſtion ſhews it was very fit to put them 
in fo2 that Purpoſe, But tn any other Senſe they are 
vain, and increaſe the Doubt inſtead of removing it. 

And to look moze narrowly, The (Uo2d Relief in the 
later Expzcfion ſeems calculated foz a Gift, as an Eſtate 
given or provided fo2 Childzen, Relations, o2 any in Want, 
is pꝛoperlp ſaid to be fo2 their Relief: But an Eſtate in 
Land which a Man buys can never be ſaid to be fo2 his 
Relief; he has only altered the Mature of his Eſtate, and is 


not a Jot the Richer, Q. 
Object. 


— 
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Object. That Deviſes are not within this Clauſe : Foz that, 


x. They are mentioned in the fozmer Clauſe, and dꝛopp d 


in this; and, 
2. Ik they be, this Clauſe claſhes with the kozmer, and 
makes an abſolute Dilability in the lame Cale where 


that makes only a qualified one, 


Anſw. Deviſes are not dꝛopp d in this ſecond Clauſe. Tis 
true, thep are not named therein, no2 indeed could they be 
as that Clauſe is penned; but "tis plain they are meant and 


implied in it. | 
Had the ſecond Clauſe made all Fines, Feoffments, 


Gzants, Releaſes, &c. to Papiſts void, and had omitted 
Deviles : z it might have been juſtly laid, That Oeviles were 


dꝛopp'd, 02 excluded, in it. 


But here the general Tos of this ſecond Clauſe be- 
ing relative to the fozmer, tis plain Deviſes are included 
in thoſe relattve Mods, Deviſes being expꝛeſly mentioned 
in the antecedent Clauſe, to which this ſubſequent doeg re- 


late. 
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The Report of the Attorney and 


Solicitor General in the Caſe of 
Vernon verſus Benſon. Ante 47. 


PON Conſideration of the ſeveral Matters laid 
befoze us, Me humbly certify your\Lo2dſhips, that 
_ altho' Gzants 02 Marrants under the King's Sign 
manual, ought regularly to be counterũgned by 
ſome Officer of State, accozding to the Nature and Jmpozt 
of ſuch Hzant 02 Warrant ; and that the DmiMon' of ſuch 
Colnterſigning may be ſome Evidence of Surpziſe upon the 
Crown, when there is nothing to account fo it: Pet we ap⸗ 
pꝛehend that Suſpicion is removed in the pzeſent Cale; the 
late Earl of Sunderland having by Letter referred the Conſt: 
deration of this very Point to his Majeſty's then Attoznep 
General, and the Anſwer to that Letter by Sir Edward Nor- 
they, in which he ſeems to intimate that there was no Ne⸗ 
ceſſity, that a Narrant granted in Purſuance of the Pꝛoviſo 
in the Statute 7 & 8 W. 3. abovementioned, ſhould be coun: 
terſigned : TUhich Intimation of his, together with a Doubt 
by what Officer it ought to be counterſigned, might pꝛoba⸗ 
bly occaſion that Dmiſſion, It the want of being counter⸗ 
ſigned makes the Jnſtrument void ; oz if the Crown had no 
Authozity to dire# an Alignment of the Securities, becauſe 
the 3 300 I. and Intereſt, was diſcharged by a Fall of 
Mood, and not paid in Monep; TUe conceive the Petiti⸗ 
oners map take Advantage of theſe Points in the ozdinary 
Courſe of Juſtice. 5 
As to what was inſiſted on fo2 the Petitioners, with 
Regard to the Circumſtances of their Caſe; and that His 
Majeſty would not have direfted an Aſſignment of the ſaid 
Securities to the Perſon now claiming the Benefit there⸗ 
of, if thoſe Facts had been laid befoze his Majeſty 3 but if 
they were not, we don't think our ſelves at Liberty to judge 
whether His Majeſtp would, oz would not, have granted 
ſuch Marrant in caſe they had been rep2eſented to him; ſince 
we are ok Opinion he might, by Law, have granted it, not⸗ 
withſtanding any ok thele Matters inſiſted upon fo2 the 
Petitioners. 


3 I i LE Mor- 
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and 35. r. Codicih. P 


Morgan verſus Dillon. Ante 135. 


8 OTA. The Decree in this Caſe was reverſed in 
the Houſe of Lods upon an Appeal, and the Lady 
Shear! confirmed in the Guardianſhip, 


Term. Hill. 2 Geo. II. 
Southwell verſus Lord Limerick. Ante 133. 


HIS Caſe was ſolemnly argued befoze the Lo2d Chan- 
celloz, afliſted by the two Chief Juſtices ; and it ap- 
pearing in the Cauſe, that the Defendant had kept the Com- 
plainant out of an Anſwer z; and that the Pꝛoceſs' s of Con- 
tempt were all run out againſt him befoze he anſwered ; the 
Court and Judges were unanimous of Opinion, that the 
Depolitions taken de bene eſſe on the Commiſſion fozmerly 
iflted to examine Mitneſſes, and which were taken befoze 
the Defendant had anſwered, ſhould be now read and given 
fn — tho the Defendant loſt the Benefit of Croſs- 
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gem 3. Line 26. read Efe# : p. 4. 1. 15. r. Demiſed. p. J. I. 37. r. would. 
r p-. 52+ J. 9. r. a#. p. 60. I. 36. r. thoſe, p. 73. l. 21 
96. I. 11. r. did net. p. 108. 1. 7. r. did not. p. 102. |. 11. 


r. Plaintiff. p. 124. l. 30. for 2000, r. 300 Years, which ftood unmerged by reaſon 
of the intermediate Term together. p. 125. I. 9. r. 500 Years. p. 148. l. 8. 
r. after. I. 26. r. this. p. 148. in the Marg. r. 2 Sand. 280. p. 149. 1.8. r. con- 
veyed. I. 9. r. bath. I. 39. r. Lords ; but p. 150. in Marg. r. 2 Cr. 260. 1 Ver. 343. 
p. 160, in Marg. 3 Med. 209. p. 161. I. 9. r. 1719. 
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A. 
Abatement, See Plea, 
Account. 
ter an Account ſtated, the 
A Parties were decreed to ac- 
- count again before a Ma- 


ſter. Page 23, ſee 153 


Adminiſtratoz. See Executoz, &c. 
Affidavits. 


The Practice thereof on granting 
Sequeſtrations for Contempts. 
124 


Agreements. See Tit. Articles and 
Covenants. 


Where an Agreement was only 


by Parol, but being confeſſed in 
the Anſwer, was decreed to be 
executed. 86 
Note, The Agreement was firſt in 
Writing, but that loſt. 


ment. 7 

Of Special Agreements, 88, and 
ſee Tit. Articles, Bargatns, and 
Covenants, 


ibid. 
See the Particulars of the Agree- 


Of Marriage Agreements, See Tit. 


Marriage. 

age. See Inkant. 

Alimony. See Baron and Feme, 
Arbitratozs and Awards. 


A hard Award not {et alide, tho' 
made without the Knowledge of 
one of the Parties. Page 63 


Articles. Sce Tit. Agreements 
| ſupra. 


Articles for Sale of an Eſtate de- 
creed ſpecially to be perform'd. 
151 


Aſſignee and Aſſignment, 


An Aſſignment of an Intereſt in a 
Leaſe of Lands of 2001. per An- 
num Value, in Conſideration of 
201. only paid, and upon miſ- 
informing the Plaintiff, was ſet 
aſide as obtain d by Fraud. 83 


Attachment. See Tit. Pꝛoceſs. 
Authozities. See Tit. Powers. 


B b B. Bat- 
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B. 
Bargains. See Agreements, &c. 


E Bargains not to be 
carried into Execution in a 
Court of Equity. 152, and ſee 


Page 42 
Baron and Feme. See Matriage 
and Curteſy of England. 


Hi Eſtate ſubj refed to Ber Deus. 
The Husband's Eſtate in the Hands 
of another, ſubjected to the fu- 
neral Charges of the Wife. 31 
Her Eſtate, &c. bound by his As. 
The Husband poſſeſſed of a long 
Term in Right of his Wife, 
made an Underleaſe for ten 
Tears, and on borrowing Mo- 
ney of the Leſſee, covenanted to 


grant him another Leaſe after 


the End of the ten Years, to 

continue during the Time he 
had any Right, but died before 
any ſuch Leaſe made; yet de- 

ereed this was a good Difp oo 
of the Wife's Intereſt 

The Husband being nolleſſed of d 
Term in his Wife's Right, was 


divorced « Menſa & Thoro; and 


being about to ſell the Term, an 


Injunction was granted. 43 


The Wife paſſeſſed of a Term for 
Years, baving married an Alien, 
. ſuch Marriage is no Gift in Law 
to him of the Term, 104 


See Alimony decreed to the Wite. 6 


Bills in general. 


Bill amended. 83 
Bills difmiſt for Want of proper 
Parties. 83, 89, Oc. 


Papiſts diſabled by the Statute to 
bring Bills in Equity. Page 33 


Bills in particular. 


A Bill for Performance of Cove- 
nants, &c. See Covenants, 106 
A Bill to be relieved againſt a Co- 
venant in a Leaſe, as not drawn 
purſuant to the Covenants in an 
old Leaſe. 58 
A Bill to be reliev'd againſt a Ver- 
dict in Ejectment for not Repair- 
ing, Ge. 90, 91 
A Bill againſt a Mortgagee to com- 
pel him to reconvey on Payment 
of Principal, Intereſt and Coſts. 
120 
A Bill by a Proteftant Heir to re- 
cover Lands deviſed by a Papiſt 
e 154, Oc. 
A Bill in the Dutchy Court for 
Lands: Defendant demurred, 
becauſe not averred that the 
Lands lay within the Dutchy, 
which being a circumſerib d ju- 
riſdiction, "the Demurrer was 
held good. 93, ſee Courts, 
See after a Decree ſignd and en- 
roll'd, and alſo exemplify'd, the 
Plaintiff had Relief upon an 
original Bill for the ſame Mat- 
ter. 6 


Bonds. 


The Mother gave a Bond to her 
Son, conditioned to ſurrender a 
Copyhold Eſtate to him, of 
which ſhe was Heir; and de- 
creed ſhe was a Truſtee thereof 
for her Son. 62 

The Obligor, on Payment of 20/. 
to the Obligee, procured a Bond 
and Notes for Money to be de- 

"MY livered 
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livered up to him, on Pretence 
that he was Poor, and nearly re- 
lated to the Obligee ; but that 
not being prov'd, he was order d 
to account for both the Bond 


and Notes. Page 118 
+=: 
Chancery. See Tit. Coutts and 
Relief. 


Charities and Charitable Uſes. 


EE a Decree of the Commiſſio- 
ners of Charitable Uſes rever- 


ſed. 64,65 
Commiſſiouers of Sewers, 


They made a wrong Aſleſſinent, 
and the Complainant by their 
Warrant diſtrained, for which 
he was ſued. This Court would 
not relieve. 94 


Common Recovery. See pag. 16. 


Tho there was no legal Tenant to 
the Præcipe in order to ſuffer a 
Common Recovery, yet after 
Length of Time it ſhall be pre- 
ſumed there was a legal Tenant. 


143 

A Papiſt being Tenant in Tail, ſuf- 
fered a Common Recovery, and 
declared the Uſes to himſelf and 
his Heirs: and held, this was 
not a Purchaſe within the Stat. 


11 & 121.3. 172 
Of barring Eſtates-tail by a Com- 
mon Recovery. 178, 179 


Compoſitions. See Debts, 
Conditions. See Bonds. 


Conſideration. 
What may be a good Conſidera- 
tion, or not, ſee 83, 84, Oc. 


The Force and Extent of Conſide- 
ration of Marriage. Page 132 


Contempts. See Tit. P2ocels. 
Contrats. See Jnfant. 


Coppholds. See Tit. Bonds and 
Covenants, and pag. 75. 


Coſts, 
Pariſhioners ordered to pay Coſts 
on a Suit for Tithes. 118 
Covenants. 


A Covenant, That if the Eſtate 
was to be ſold, the Mortgagee 
ſhould have the Benefit of Pre- 
emption, but not being claimed 
before the Eſtate was ſold, the 

Benefit of the Covenant was loſt. 


| 2 
A Man covenanted for himſelf and 
his Heirs to ſurrender a Copy- 
bold Eſtate to ſuch Uſes, and 
died before it was done; but on 
a Bill againſt the Heir for a ſpe- 
cifick Execution of the Cove- 
nant, it was decreed according- 
ly. 106 
Leſſee for Years covenants not to 
alien without Licence of the Leſ- 
for, under Penalty of forfeiting 
the Leaſe; if he after aliens 
without Licence, Equity will not 
relieve him. 112 
Of Covenants to ſtand ſeiſed to 
Ules, Oc. See 162, Ge. 
Courts. 
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Courts. 


Court of Chancery, its juriſdiction, 
Cc. See Tit. Bills, Jutis didion, 

and Relief. 

Court of Exchequer. A Decree was 
in the Court of Exchequer againſt 
Tenant for Life, to hinder him 
from committing Waſte, which 
Decree was founded on a Deed 


of Settlement; and on a Bill in 


Chancery to ſet that Deed aſide, 
the Defendant pleaded the De- 
cree in the Exchequer, but was 
over-ruled. Page 109 
Dutchy Court. A Bill in the Dutchy 
Court for Lands demurred to, 

| becauſe it did not aver that the 
Lands lay within the Dutchy, it 
being a circumſcrib'd Juriſdic- 
tion. 95 


Curteſy of England, 


Where the Husband ſhall be Te- 
nant by the Curteſy of England, 
or not. See 147 to 151 


Deviſe to the Wife for Life, Re- 


mainder to the Iſſue Male of her 
Body, and to the Heirs Male of 


ſuch Iſſue Male, Remainder over: 


She had Iſſue a Son, who died in 
ber Life, and then ſhe dies, but 
being Heir at Law to the Teſta- 
tor, the Reverſion in Fee de- 
ſcended on her, and yet decreed 
her Husband ſhould not be Te- 
nant by Curteſy. 148 


Cuſtoms of London, &c. 
A Freeman of London having one 


Daughter and ſeveral Grandchil- 
dren by her, deviſed his perſo- 
| 2 


nal Eſtate to pay Debts and Le- 
gacies; and afterwards what re- 
mained to be ſold, 'and the Inte. 
reſt of the Money to be paid to 
his ſaid Grandchildren, Share 
and Share alike till of Age, but 
did not diſpoſe the Principal Sum, 
which the Daughter and her. 
Husband claim by their Bill, 


Page 57, 58 
D. 
Debts, Debtozs and Credſtozs, 


| Goldſmith's Note given in 
Part of Payment on Satur- 

day, but not offered to the 
Drawer till Monday following, 
is no new Credit given to the 
Drawer, but the Indorſor is ſtill 
liable. 60 
A Creditor cannot ſue one Co-Exe- 
cutor alone without the other. 89 
The Obligor on Payment of 20 l. to 
the Obligee, procured a Bond 
and Notes for Money to be deli- 
vered up to him, on Pretence he 
was poor and nearly related to 
the Obligee; but that Pretence 
not being proved, he was order- 
ed to account for the Bond and 
Notes. 118 
Lands given in Truſt, or deviſed 
to pay Debts and Legacies, to be 
deemed as Money in Reſpect to 
Creditors, but not in Reſpect to 
the Heir at Law or Reſiduary 


Legatee. 171 
See Tit. Decree, 
Decree. 
An Infant bound by Decree. 153 
A Pro- 
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A Promiſe, tho' not in Writing, 
decreed to be perform'd. Page 63, 
ſee 86 

Pending a Suit by the Creditors a- 
gainſt the Mortgagor to ſell, Oc. 
the Mortgagee got a Decree to 
forecloſe ; but decreed the Mort- 
gagor andCreditors might redeem 
on Payment of Principal, Intereſt, 
and Coſts, and that the Lands 
ſhould be ſold to pay the Cre- 
ditors. 153 
See a Decree made in the Exche- 
quer pleaded in Chancery, and 
over-ruled, 109 
An Agreement in Writing loſt, 
bdut confeſſed in the Anſwer, de- 
creed to be executed. 86 
See a Decree of Commiſſioners of 


Charitable Uſes reverſed in 
Chancery. 64 
Deeds and Conveyances. 


An Agreement in Writing being 
loſt, but confeſſed in the Anſwer, 
ordered to be executed. 36 

Deeds were ordered to be brought 
into Court to be inſpected by 
the Plaintiff, in order to make 
out his Title. 99 

The Defects of Deeds ſupply'd in 
Equity. See 63, 86, 152 

One covenants by Deed to ſurren- 
der a Copyhold, but dies before 
the Surrender made ; but decreed 
the Heir ſhould ſurrender. 106 

So Articles for Sale of an Eſtate 
were decreed to be performed. 

151, 152 


Demurrers. 


Demurrer to a Bill in the Datchy 
Court, that it did not aver that 


the Lands lay within the Dutchy. 
allow'd. Page 95 


Depoſitions. 


See Depoſitions taken de bene eſſe 
before the Defendant had an- 
ſwered, or Iſſue joined. 133 


Deviles, Wills, &c. 


A Deviſe to the eldeſt Son of his 
eldeſt Son in Tail Male, and for 
Want of ſuch Iſſue to his ſecond 
Son in Tail Male, he ſhall take 
immediately. 4 

A Deviſe of a Term of Years to the 
Mother for Life, Remainder to 
the Daughter, is an executory 
Deviſe. 101, ſee pag. 28 

Lands deviſed to his Wife and her 
Heirs, to be ſold for Payment of 
Debts and Legacies in Aid of the 
Perſonal Eſtate, and not bein 
ſold, if the Perſonal Eſtate is fue 

ficient to pay the Whole, the 
Heir ſhall have the Land as a re- 
ſulting Truſt. 122 

Lands given in Truſt, or deviſed. 
to pay Debts and Legacies, ſhall 
be deem'd as Money in Reſpe& 

to Creditors, but not in Reſpe& 
to the Heir at Law, or Reſiduary 
Legatee. 171 

By a Deviſe of the Reſduum, the 
Inheritance paſſes. 92 

Deviſe of a Legacy to his Grand- 
children, if they arrive at 21, or 
marry. See 93, 94 

Deviſe to the Mother for Life, Re- 
mainder to her Children: She 
had then one Child, and about 
four Years after he makes a Codi- 
cil, when ſhe had two Children 
more, who died. They all took 

Cc an 


Common. 
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an Eſtate in Fee as Tenants in 
Page 104, 105 
Where a Will ſhall not be revoked 
by a Codicil, G. 68, 70, 71 
Deviſe, that he did not doubt but 
his Wife would be kind to his 
Children, is void for Incertainty. 
122 

The Husband deviſed his Real Eſtate 
to his 3 Daughters and their Heirs, 
and then by a Codicil deviſed it 
to his Wise if his 3 Children 
ſhould die without Iſſue, and 
made her Guardian to the Chil- 
dren, ſhe married again, the 
Guardianſhip was taken from her 
by the Court. 135 
The Mortgagee had a Term for 500 
Years, and after took another 
Term of the ſame Lands for 1000 
Years in the Name of a 3d Per- 
ſon, to commence after the De- 
termination of the firſt Term, and 
then purchaſes the Fee- ſimple in 
his own Name; and then devi- 
ſed the Lands to E. G. for Life, 
Remainder in Tail, Oc. this Will 
was void as to paſs the Lands, 
becauſe not. atteſted by 3 Wit- 
neſſes: But then *"twas infiſted 


that it was good for the 1000 


Yeats as a Term in groſs : But 
*twas decreed to be a Term at- 
tending on the Inheritance by 
Implication of Law, G . 124 
Contradictory Clauſes in a Will 
ſhall be ſo expounded as to make 
all conſiſt. It of 154 
A Will ſhall not be eſtabliſhed a- 
gainſt an Heir at Law, without a 


Trial at Common Law. 90 


Where collateral Proof ſhall be ad- 
mitted to ſhew the Intent of the 
Teſtator. 9, 159. See Erccutors, 


Dower. 


Dower can't be barred but by an 
expreſs Intention of the Parties. 
Page 152 


'Dutchy, See Tit. Court. 
E. 
Enrolment. See Tit. Decree. 
Erto!, See TUrit. 


Eſtates, See Deviſes and Limita- 
| tions. 


Term for Years is a leſs Eſtate 
than an Eſtate for Life, and 
why it is ſo. 102, 103 
A Wife poſſeſs d of a Term by Mar- 
rying an Alien, does not inveſt 
him in her Eſtate. 104 
A Deviſe to the Mother for Life, 
Remainder to her Children, &c. 
ſhe having then but one Child ; 
about 4 Years after, when ſhe 
had 2 more (who after died) he 
makes a Codicil to the Will, and 
held that all the Children had an 
Eſtate in Fee as Tenants in Com- 
mon. 104, 105 
A Papiſt Tenant in Tail ſuffered a 
Common Recovery, and declared 
the Uſes to himſelf and his Heirs, 
this is not a Purchaſe within 11 
& 12 V. 3. For tis no Acquiſition 
of a new Eſtate, but only a Mo- 
dification of the old Family E- 
ſtate. 172 
The Perſonal Eſtate muſt come in 
Aid of the Real. 66 
Eſtates-rail barred. See Tit. Com- 
mon Recovery, and pag. 179. 


Evidence. 


The Exemplification of a Sentence 
given in a foreign Nation * 


Py n 4 m__ 


— 
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be read as Evidence here, that 
ſuch Sentence was given there, 
without further Proof. Page 66 
Where collateral Proof ſhall be 
admitted to ſhew the Teſtator's 
Intent. 9, 11 


Executozs and Adminiſtratozs. 


An Executor having a Specifick Le- 
gacy deviſed to him, is a Truſ- 
tee for the Reſiduary Part. 

Where an Executor ſhall have the 
Reſiduary Part free from any Di- 
ſtribution. 11 

Where an Executor hath no Speci- 
fick Legacy deviſed to him, he 
ſhall have the Reſiduum after 
Debts and Legacies paid. 27 

The Perſonal Eſtate in the Hands 
of Executors, G. muſt come in 
Aid of the Real. 66 


Exemplification, See Tit. Decree 
and Evidence. 


Exchequer. See Tit. Courts. 
F. 
Feoffments. See Deeds, Fines, &c. 


Fines. 


E Fines levied and Uſes de- 
clared thereupon, ſee 162, 163 
and Tit. Common Recoveries. 


See Mortgage. 
Frauds. See Bargains, Deeds, &c. 


An unreaſonable Marriage-Settle- 
ment not to be ſet aſide except 
a Fraud be proved, &c. 80 
An Aſſigument of a Leaſe of Lands 


Forecloſure, 


of 200 J. Value, ſet aſide as ob- 
tain'd by Fraud. Page 83 
Where a Mortgagee helps to carry 
on a Fraud, his Mortgage ſhall 
be ſer aſide. g6 


G. 
Guardians, &c. 


'HE Guardianſhip of an In- 
fant is not aſſignable over to 
another. 40 
Where one was reported by a 
Maſter to be a fit Guardian to a 
natural Child, yet ſuch Guar- 
dian was not allow'd, but placed 
with the Father, who owned her. 
116 

The Husband made his Wife Guar- 
dian to his Children, &. But 
ſhe Marrying again, the Guar- 
dianſhip was taken from her by 
Order of Court. 135 


H. 


Heir. 


HE Heir favoured in Equity. 

See pag. 32, 90, 122, 157, 
159,17. 

Lands were ſettled in Marriage on 
Truſtees, & c. That if the Wife 
ſurvived, ſhe ſhould receive the 
Profits as they were then let. The 
Husband made Leaſes and ad- 
vanced the Rent, and decreed, 
That the Heir at Law ſhould 
have the advanced Rent. 32 
A Will nor to be eſtabliſh'd againſt 
an Heir without a Trial at Law. 


90 

Lands deviſed to the Wife to be 
ſold to pay Debts, & c. not being 
fold if the Perſonal Eſtate will 


Pay 
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pay the Debts, the Heir ſhall 

| have the whole Lands. Page 122 
A Tenant in Common dying in 
the Life of the Teſtator, his 
Moiety will deſcend to the Heir 
at Law. 157, ſee 159 
Lands given in Truſt, or deviſed 
to pay Debts, &. ſhall be deem- 
ed as Money in Reſpect to the 
Creditors, but not in Reſpect to 
the Heir at Law. 171, ſee pag. 62 


Husband and Mike. See Tit. Ba- 
ron and Feme. 


J. 


Ideots. 


N Information againſt one for 
contriving to marry a Wo- 
man to an Ideot. 98 


Implication. See Tit. Devile. 
Jncumbzances. See Tit. Securities, 


Inkants. See Tit. Guardians. | 


A Contract made by an Infant with 
. * Conſent of his Friends, is good. 
| . 3 

An Infant decreed to join in a Con- 
veyance within ſix Months after 


he comes of Age. 153 
Intention. 


Where collateral Proof ſhall be ad- 
mitted to ſhew the Intent of the 


Teſtator. 9, ſee 159 


Jointenants and Tenants in Com: 


What Words in a Deviſe ſball 
make a Tenancy in Common. 
157, 158 


Ireland. 


Where proceſs of the Chancery 
here will not affect Lands in Jre- 


Land. Page 124 
Judges Certificate. 


Where a Reference is to the Judges 
on a Caſe ſtated, no Writ of 
Error lies on their Judgment: 
But if they certify their Reaſons, 
the Court may conſider of it. 5 


Jurisdidion. See Courts, 
L. 
Leaſes, See Cobenants. 
Legacies, See Deviles. 


Wer a Legacy is to be paid 
out of Lands at ſuch a 


Time, if the Legatee die before 


the Day, the Legacy is loſt: But 
aliter if out of the Perſonal E- 


ſtate. 106 
Letters Patent, See Patent. 


Limitations of Eſtates. See Deeds 
and Deviles, 


See the Limitations in the Deeds 


of Settlement of Sir John Trevor's 
Eſtate. 161, 162, Ge. 


Limitations, the Statute, See 
Title Statute, 


London. See Cuſtoms of London. 
M. Mar: 


The. TAR LSE 


M. 


Marriage and Marriage Settle» 
ments. See Agreements, Baron 
and Feme, and Limitations. 


SEE an Information againſt a 
Perſon for contriving the Mar- 
riage of an Ideot. Page 98 
A Foreigner who marries a Subjet 
of England attainted of Treaſon 
ſhall forfeit her Portion to the 
King. 100 
By Marriage-Articles the eldeſt Son 
was made Tenant in Tail; Pro- 
 viſo, that the Father might ſell 
the Lands by Conſent of the 
Truſtees, and purchaſe other 
Lands, and ſettle them to the 
like Uſes; he purchaſed other 
Lands, but did not ſettle to like 
Uſes, yet good. 128 
Lands were ſettled in Marriage on 
Truſtees, &. that if the Wife 
ſurvived, ſhe ſhould receive the 
Profits as they were then let; 
the Husband made Leaſes and 
advanced the Rent: Decreed, 
the Heir ſhall have the advanced 
Rent. 32 
An unreaſonable Marriage: Setile- 
ment ſhall not be ſet aſide, there 
being no Fraud proved, or In- 
capacity in the Husband. 80 
The Father agreed to give his 
Daughter zocol. as a Marriage- 
Portion; but having deviſed to 
her only 2000 J. died before the 
Marriage, the Husband ſhall not 
have the other 1000 /. 
See the Articles on Sir John Trevor's 
Marriage decreed. 161, 162, Cc. 


Mortgages, Moꝛtgagoꝛz, &c. See 


Tit. Deviſe, Fraud. 


A Mortgagee cannot make a Leaſe 
of a Houſe in Mortgage before 
a Forecloſure, nor preſent on an 
Avoidance. Page 1 

The ſubſequent Mortgagee prays 
to redeem the firſt Mortgage on 
Payment of what was due, and 
pending that Suit the firſt Mort- 
gagee (ets up another Mortgage 
prior to them all; and a Trial 
at Law was decreed, whether 
that Mortgage was executed ; 
and if it was, how much Money 
was due on it. 38 

A Bill againſt the Mortgagee to 
compel him to reconvey on Pay- 
ment of Principal and Intereſt. 

120 

The Mortgagee had a Term of 500 

Years, and after took another of 
-1000 Years. See Tit. Deviſe. 

Note; Pending a Suit by the Cre- 

_ ditors againſt the Mortgagor to 
ſell, the Mortgagee got a Decree 
to forecloſe. 153 


Dath. See Affidavit. 
P. 
Papiſts. 


W Here Papiſts are diſabled by 


the Stat. 11 & 12 V. 3. 
to bring their Bill in Equity. 33 


Whether a Monk profeſſed is ca- 


pable of Taking an Eſtate. 54 
Deviſe of a Term in Truſt for a 
Papiſt, void. 146 


A Bill by a Proteſtant Heir to re- 
cover 


D d 


The 


TABLE. 


— 


cover Lands deviſed by a Papiſt 
in Truſt. Page 154. 155 
Deviſe of Lands to a Papiſt is a 
Purchaſe within the Stat. 11 G 
12 . 3. c. 4. 135, 167, Ge. 
But where a Papiſt being Tenant 
in Tail, ſuffers a Common Reco- 
very. and declares the Uſes to 


himſelf and his Heirs, this is 
no Purchaſe within that Statute. 


172, 173. Vide ibid. 
Parol, See Tit. Agreement. 
| Patents, 

Payment. See Debts. 
Penalty. See Bond. 
Pleas. 

The Statute of Limitations is no 


good Plea where the Eſtate in 
Law is in Truſtees. 


33 
See a Decree in the Exchequer 
pleaded, but over-ruled. 109 


Portions and Pꝛoviſions fo2 Chil- 
dꝛen. 


See Title Marriage⸗Settlements, 
and pag. 3, 100, 161, 162, Oc. 


Power. 


A Power to act according to Diſcre- 
tion. 11 
Defective Powers made good. 12 


Pꝛoceſs. 


Where Proceſs of this Court will 
not affect Lands in Ireland, fo as 


3 


to ſequeſter them for a Con- 
tempt. Page 124 


Pꝛook. © See Tit. Evidence, 
Purchaſer, & 


Who is a Purchaſer, and what a 
Purchaſe. See 170, 176, 177 
Where a Perſon, knowing his own 
Title, does not give Notice of it 
to a Purchaſer, he ſhall never 
ſet it up againſt the Parchaſe. 35 


R. 


Recovery, See Tit. Common Re- 
covery. 


References. See Tit. Judges. 


Relief in Chancery. See Tit. De⸗ 
vile, Legacy, &c. 


98 Relief granted after a De- 
cree 3 enroll'd and ex- 


emplified 6 
Defective Powers reliev'd in Equity. 
12, ſee 106 

An Agreement in Writing loſt, 


(but confeſſed by Anſwer) made 
ood. 86 


Relief granted againſt a Covenant 
in a Leaſe, it not being drawn 
purſuant to the Covenants in an 
old Leaſe. 58 

Quere if Relief may be againſt a 


Verdict in Ejectment. 90 
Caſes denied Relief. 
A hard Award not reliev'd, tho 


made without the Knowledge C 
one of the Parties. 
Who? 


The TAB LE. 


Where a Legacy is to be paid out 
of Lands at a Time certain, if 


the Legatee dies before. Page 106 


An unreaſonable Marriage-Settle- 
ment deny'd Relief. 980 
Leſſee for Years covenants not to 
alien without Licence, under 
Penalty of forfeiting his Leaſe; 
if he breaks his Covenant, Equi- 
ty will not relieve him. 112 
Extravagant Bargains not to be 
carried into Execution in Equi- 


ty. 2 


Remainders. See Tit. Deeds, Li⸗ 
mitations, and Marriage⸗Set⸗ 
tlements. 


Rent. 
The Leſſor died on the very Day 


the Rent was payable, and held 
not to be due till the laſt Mi- 


nate of that Day. 21 
See Tit. Executo?. 


See Tit. (ills, 


Reſiduum. 
Revocation. 


S. 
Sequeſtration. See Tit. Pꝛoceſs. 
Sewers, See Tit. Commiſſioners. 


Sign Manual. 


A Sign Manual not 3 
rea- 


by the Lords of the 
ſury, or a Secretary of State, is 
not good. 47 


Statutes. 


The Statute of Limitations pleaded 
and difallowd, Page 32, 33 

The Stat. 12 Car. 2. of appointing 
teſtamentary Guardians to In- 
fants. 136, 137 

The Stat. 29 Car. 2. c. 3. That all 
Declarations or Creations of 
Truſt ſhall be in Writing ſigned 
by the Party, Gc. explained. 


2 

The Stat. 11 12 VV. 2, * 
Papiſts purchaſing Eſtates ex- 
plained. See Tit. Papiſig, and 
pag. 155, 167, 168, 173. 


. T. 


Tenants in Common. See Tit. 


Jointenants. 


Tenant by Curteſp. See Tit. Cur: 
teſp, &c. | 


Tenant fs2 Yeats. See Eſtates, 
Treaſury, Sce Sign Manual. 
Trover. 


5 Trover for an Annuity-Ticket, 
the Plaintiff was nonfuit. 44 


Truſts, 


Are to be declared in Writing 


ſigved by the Party, by Statute 
29 Car. 2. 72 
For Deviſes of Lands, G&c. in 


Truſt. See Tit. Deviſe, and 28, 
122 


Where 


GPS : — — 


| | 


4 
\ . 1 —»———— ] Nñ— —¼ 


; The 


TABLE. 


Where one inſiſted on an abſolute 
Gift. but it appeared to be in 
Truſt. Page 113 

Where the Heir ſhall have the 
Land as a reſulting Truſt, not- 

withſtanding a Deviſe. 122 


Where Lands given in Truſt ſhall 


be deem'd as Money, or not. 
See of Deviſes in Truſt for Papiſts, 
Ge. Tit. Papiſt. 
Tithes of Hay ought to be paid in 


Grafs-cocks. 117 
v. 
Qervit. 
EE Relief after a Verdi&. go, 
v2 
Ales. 


Of Deviſes and Settlements to 
Uſes, ſee pag. 4, 162, and Tit. 


Device and Marriage - Settle- 
ments. 
Of declaring Uſes on a Fine or 


Common Recovery. 176, 177, 
Gs 


W. 
Waſte. 


Decree in the Exchequer for 
— reſtraining Waſte pleaded, 
C. 


Page 109 
Allis. See Tit. Deviles. 


Making a ſecond Will is a Revo- 
cation of the Firſt; and after 
the Probate of the Firſt was con- 
firm'd by the Delegates, a Com- 
mĩſſion of Review was granted. 7 

A Will not to be eſtabliſhed a- 
gainſt an Heir at Law, without 
a Trial at Law. 90 

A Will not atteſted by three Wit- 
neſſes, is void as to Lands, but 
may be good to paſs a Term of 
Years. Q. 124, 125 


Contradictory Clauſes in a Will 


are to be ſo expounded, as that 
the Whole may conſiſt. 154 


_ .Clrits. See Tit. P2oceſs. 


Where a Reference is to the Judges 
on a Caſe ſtated, no Writ of 
Error will lie. 0 
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